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Now Available Online

Code of Federal Regulations

via

GPO Access

(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government Printing
Office (GPO). CFR titles will be added to GPO Access
incrementally throughout calendar years 1996 and 1997
until a complete set is available. GPO is taking steps so
that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
officia online editions authorized by the Administrative
Committee of the Federal Register.

New titles and/or volumes will be added to this online
service as they become available.

http://www.access.gpo.gov/naralcfr
For additional information on GPO Access products,

services and access methods, see page Il or contact the
GPO Access User Support Team via:

O  Phone: toll-free; 1-888-293-6498

O Email: gpoaccess@gpo.gov
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This section of the FEDERAL REGISTER
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Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 97-AGL-7]

Modification of Class E Airspace;
Manitowish, WI, Manitowish Waters
Airport

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies Class E
airspace at Manitowish, WI. A Global
Positioning System (GPS) standard
instrument approach procedure (SIAP)
to Runway 32 has been developed for
Manitowish Waters Airport. Controlled
airspace extending upward from 700 to
1200 feet above ground level (AGL) is
needed to contain aircraft executing the
approach. The intended affect of this
action is to provide segregation of
aircraft using instrument approach
procedures in instrument conditions
from other aircraft operating in visual
weather conditions.

EFFECTIVE DATE: 0901 UTC, September
11, 1997.

FOR FURTHER INFORMATION CONTACT:
Manuel A. Torres, Air Traffic Division,
Operations Branch, AGL-530, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294—-7568.

SUPPLEMENTARY INFORMATION:
History

On Monday, March 17, 1997, the FAA
proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) to modify Class E airspace at
Manitowish, WI (62 FR 12578). The
proposal was to add controlled airspace
extending upward from 700 to 1200 feet
AGL to contain Instrument Flight Rules
(IFR) operations in controlled airspace

during portions of the terminal
operation and while transiting between
the enroute and terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Class E airspace
designations for areas extending upward
from 700 feet or more above the surface
of the earth are published in paragraph
6005 of FAA Order 7400.9D dated
September 4, 1996, and effective
September 16, 1996, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) modifies Class E airspace at
Manitowish, WI, to accommodate
aircraft executing the GPS Runway 32
SIAP at Manitowish Waters Airport.
Controlled airspace extending upward
from 700 to 1200 feet AGL is needed to
contain aircraft executing the approach.
The area will be depicted on
appropriate aeronautical charts thereby
enabling pilots to circumnavigate the
area or otherwise comply with IFR
procedures.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854; 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL WI E5 Manitowish, WI [Revised]

Manitowish Waters Airport, WI

(Lat. 46°07'19" N, long. 89°52'56" W)

That airspace extending upward from 700
feet above the surface within a 7-mile radius
of the Manitowish Waters Airport and within
4 miles each side of the 141° bearing from the
airport extending from the 7-mile radius to 9
miles southeast of the airport, excluding that
airspace within the Minocqua-Woodruff, WI,
Class E airspace.

* * * * *

Issued in Des Plaines, Illinois on May 21,
1997.

Maureen Woods,

Manager, Air Traffic Division.

[FR Doc. 97-15531 Filed 6-12-97; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 95-AEA-16]
Amendment to Class E5 Airspace;

Utica, NY and Establishment of Class
E5 Airspace; Rome, NY

AGENCY: Federal Aviation
Administration (FAA) DOT.
ACTION: Final rule.

SUMMARY: This amendment modifies the
Class E5 airspace extending upward
from 700 feet above the surface at
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Oneida County Airport, Utica, NY, and
establishes Class E5 airspace extending
upward from 700 feet above the surface
at Griffiss Airfield, Rome, NY. The
intended effect of this action is to
provide adequate controlled airspace for
instrument flight rules (IFR) operations
at Oneida County Airport and Griffiss
Airfield.

EFFECTIVE DATE: 0901 UTC, September
11, 1997.

FOR FURTHER INFORMATION CONTACT:

Mr. Frances Jordan, Airspace Specialist,
Operations Branch, AEA-530, Air
Traffic Division, Eastern Region, Federal
Aviation Administration, Federal
Building #111, John F. Kennedy
International Airport, Jamaica, New
York 11430, telephone: (718) 553-4521.

SUPPLEMENTARY INFORMATION:
History

On February 15, 1996, the FAA
proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) by modifying Class E5 airspace
at Utica, NY, and establishing Class E5
airspace at Rome, NY (61 FR 5962). This
action would provide adequate Class E5
airspace for IFR operations at Oneida
County Airport and Griffiss Airfield.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received.

Class E5 airspace designations are
published in paragraph 6005 of the FAA
Order 7400.9D, dated September 4,
1996, and effective September 16, 1996,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) modifies the Class E5 airspace
area at Utica, NY, and establishes Class
ES5 airspace at Rome, NY to
accommodate IFR operations at Oneida
County Airport and Griffiss Airfield.
The modification includes the airspace
extending upward from 700 feet above
the surface within a 10.5-mile radius of
the Oneida County Airport and
extending along a corridor running 23
miles southeast to southwest of the
airport. The establishment of Class E5
airspace extending upward from the
surface within a 8.7-mile radius of the
Griffiss Airfield and extending along a
corridor northwest of the airport for 15
miles from the airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
Is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal.

Since this is a routine matter that will
only affect air traffic procedures and air
navigation it is certified that this rule
will not have significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; EO 10854, 24 FR 9565, 3 CFR 1959-
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

Paragraph 6005 Class E5 airspace areas
extending upward from700 feet or more
above the surface of the earth.

* * * * *

AEA NY AEA E5 Utica, NY [Revised]

Oneida County Airport, NY
(Lat. 43°08'42"" N., long. 75°23'02" W.)
That airspace extending upward from 700
feet above the surface within a 10.5-mile
radius of Oneida County Airport and within
the 113° bearing from Oneida County Airport
extending from the 10.5-mile radius of the
Oneida County Airport to 23 miles southeast
of the airport then clockwise on the 23 mile
radius to the 203° bearing from the airport.
* * * * *

AEA NY AEAE5 Rome, NY [New]

Griffiss Airfield, NY
(Lat. 43°14'02" N., long. 75°24'26" W.)
That airspace extending upward from 700
feet above the surface within a 8.7-mile

radius of Griffiss Airfield and within 5 miles
each side of the 315° bearing from Griffiss
Airfield extending from the 8.7-mile radius to
15 miles northwest of Griffiss Airfield
excluding the portion that coincides with the
Utica, NY Class E5 airspace area.

Issued in Jamaica, New York, on May 29,
1997.

John S. Walker,

Manager, Air Traffic Division, Eastern Region.
[FR Doc. 97-15530 Filed 6-12-97; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF STATE
Bureau of Consular Affairs

22 CFR Part 42

[Public Notice 2546]

Visas: Documentation of Immigrants
Under the Immigration and Nationality
Act; Validity of Immigrant Visas

AGENCY: Bureau of Consular Affairs,
State.

ACTION: Correction to final rule.

SUMMARY: This document contains a
correction to the final rule published on
May 21, 1997 [62 FR 27693-27694]. The
regulation implemented sec. 631(a) of
the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996,
which extended the validity of an
immigrant visa from four months to six
months.

DATES: This rule is effective October 1,
1997.

FOR FURTHER INFORMATION CONTACT:

Stephen K. Fischel, Chief, Legislation
and Regulations Division, (202) 663—
1203.

SUPPLEMENTARY INFORMATION: On May
21, 1997 the Department published
Public Notice 2546 [62 FR 27693—
27694]. The document contained an
error in the amendatory language in the
second column of page 27694. The
amendatory language is corrected to
read as follows: ‘2. Section 42.72 is
amended by revising the first sentence
in paragraph (a), paragraph (e)(1), and
the first three sentences of paragraph
(e)(4) to read as follows:”

Stephen K. Fischel,

Acting Director, Office of Legislation,
Regulations and Advisory Assistance Visa
Office, Bureau of Consular Affairs.

[FR Doc. 97-15554 Filed 6-12-97; 8:45 am]
BILLING CODE 4710-06—M
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PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 4044

Allocation of Assets in Single-
Employer Plans; Interest Assumptions
for Valuing Benefits

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Final rule.

SUMMARY: The Pension Benefit Guaranty
Corporation’s regulation on Allocation
of Assets in Single-Employer Plans
prescribes interest assumptions for
valuing benefits under terminating
single-employer plans. This final rule
amends the regulation to adopt interest
assumptions for plans with valuation
dates in July 1997.

EFFECTIVE DATE: July 1, 1997.

FOR FURTHER INFORMATION CONTACT:
Harold J. Ashner, Assistant General
Counsel, Office of the General Counsel,
Pension Benefit Guaranty Corporation,
1200 K Street, NW., Washington, DC
20005, 202—-326-4024 (202-326-4179
for TTY and TDD).

SUPPLEMENTARY INFORMATION: The
PBGC'’s regulation on Allocation of
Assets in Single-Employer Plans (29
CFR part 4044) prescribes actuarial
assumptions for valuing plan benefits of
terminating single-employer plans
covered by title IV of the Employee

Retirement Income Security Act of 1974.

Among the actuarial assumptions
prescribed in part 4044 are interest
assumptions. These interest

assumptions are intended to reflect
current conditions in the financial and
annuity markets.

Two sets of interest assumptions are
prescribed, one set for the valuation of
benefits to be paid as annuities and one
set for the valuation of benefits to be
paid as lump sums. This amendment
adds to appendix B to part 4044 the
annuity and lump sum interest
assumptions for valuing benefits in
plans with valuation dates during July
1997.

For annuity benefits, the interest
assumptions will be 6.30 percent for the
first 25 years following the valuation
date and 5.00 percent thereafter. The
annuity interest assumptions represent a
decrease (from those in effect for June
1997) of 0.10 percent for the first 25
years following the valuation date and
are otherwise unchanged. For benefits to
be paid as lump sums, the interest
assumptions to be used by the PBGC
will be 5.25 percent for the period
during which a benefit is in pay status,
4.50 percent during the seven-year
period directly preceding the benefit’s
placement in pay status, and 4.00
percent during any other years
preceding the benefit’s placement in pay
status. The lump sum interest
assumptions are unchanged from those
in effect for June 1997.

The PBGC has determined that notice
and public comment on this amendment
are impracticable and contrary to the
public interest. This finding is based on
the need to determine and issue new
interest assumptions promptly so that
the assumptions can reflect, as

accurately as possible, current market
conditions.

Because of the need to provide
immediate guidance for the valuation of
benefits in plans with valuation dates
during July 1997, the PBGC finds that
good cause exists for making the
assumptions set forth in this
amendment effective less than 30 days
after publication.

The PBGC has determined that this
action is not a “‘significant regulatory
action” under the criteria set forth in
Executive Order 12866.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects in 29 CFR Part 4044

Pension insurance, Pensions.

In consideration of the foregoing, 29
CFR part 4044 is amended as follows:

PART 4044—ALLOCATION OF
ASSETS IN SINGLE-EMPLOYER
PLANS

1. The authority citation for part 4044
continues to read as follows:

Authority: 29 U.S.C. 1301(a), 1302(b)(3),
1341, 1344, 1362.

2. In appendix B, a new entry is
added to Table I, and Rate Set 45 is
added to Table Il, as set forth below.
The introductory text of each table is
republished for the convenience of the
reader and remains unchanged.

Appendix B to Part 4044—Interest Rates Used to Value Annuities and Lump Sums

[This table sets forth, for each indicated calendar month, the interest rates (denoted by iy, iz, . . .

TABLE |.—ANNUITY VALUATIONS

, and referred to generally as i;) assumed to

be in effect between specified anniversaries of a valuation date that occurs within that calendar month; those anniversaries are specified in
the columns adjacent to the rates. The last listed rate is assumed to be in effect after the last listed anniversary date.]

For valuation dates occurring in the month—

The values of i are:

e fort=

fort= it fort=

* *

July 1997

1-25

.0500
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TABLE Il.—LUMP SUM VALUATIONS

[In using this table: (1) For benefits for which the participant or beneficiary is entitled to be in pay status on the valuation date, the immediate an-
nuity rate shall apply; (2) For benefits for which the deferral period is y years (where y is an integer and O < y<n,), interest rate i, shall apply
from the valuation date for a period of y years, and thereafter the immediate annuity rate shall apply; (3) For benefits for which the deferral
period is y years (where y is an integer and ni < y—ns + ny), interest rate i, shall apply from the valuation date for a period of y<n, years, in-
terest rate 11 shall apply for the following ni years, and thereafter the immediate annuity rate shall apply; (4) For benefits for which the defer-
ral period is y years (where y is an integer and y > ni + ny), interest rate iz shall apply from the valuation date for a period of y—ni—n>
years, interest rate i, shall apply for the following n years, interest rate i; shall apply for the following n1 years, and thereafter the immediate

annuity rate shall apply.]

For plans with a valuation

Deferred annuities (percent)

Immediate
Rate set date annuity rate ] ] ]
On or after Before (percent) h l2 2 N1 N2
* * * * * * *
45 07-1-97 08-1-97 5.25 4.50 4.00 4.00 7 8

Issued in Washington, D.C., on this 6th day
of June 1997.

John Seal,

Acting Executive Director, Pension Benefit
Guaranty Corporation.

[FR Doc. 97-15458 Filed 6-12-97; 8:45 am]

BILLING CODE 7708-01-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100

[CGD07-97-027]

RIN 2115-AE46

Special Local Regulations; Deerfield
Beach, Florida

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: Special temporary local
regulations are being adopted for the
Deerfield Super Boat Grand Prix. The
event will be held on the Atlantic Ocean
off Deerfield Beach, Florida, on July 20,
1997, from 12:30 p.m. until 4 p.m.
Eastern Daylight Time (EDT). The
regulations are needed to provide for the
safety of life on navigable waters during
the event.

DATES: These regulations are effective
between 11:30 a.m. and 4:30 p.m. EDT
onJuly 20, 1997.

FOR FURTHER INFORMATION CONTACT:
QMCS T.E. KIERULFF Coast Guard
Group Miami, Florida at (305) 535—
4448.

SUPPLEMENTARY INFORMATION:
Background and Purpose

Super Boat International Productions
Inc., is sponsoring a high speed power
boat race with approximately thirty-five
(35) race boats participating in the
event, ranging in length from 24 to 50

feet. There will be approximately two
hundred (200) spectator craft. The race
will take place in the Atlantic Ocean
1,300 feet off the Deerfield Beach shore
from Hillsboro Inlet to Boca Raton Inlet.
The race boats will be competing at high
speeds with numerous spectator craft in
the area, creating an extra or unusual
hazard in the navigable waterways.

In accordance with 5 U.S.C. 8553, a
notice of proposed rulemaking has not
been published for these regulations.
Following normal rulemaking
procedures would have been
impracticable, as there was not
sufficient time remaining to publish
proposed rules in advance of the event,
as the request for the regulations was
received less that two months before the
event.

Discussion of Regulations

These regulations create a regulated
area on July 20, 1997, offshore of
Deerfield Beach, Florida. The
regulations will prohibit entry into the
regulated area by unauthorized vessels
during the duration of the Deerfield
Super Boat Grand Prix. The regulations
will also create an area for spectator
craft to safely view the event.

Regulatory Evaluation

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979). The Coast Guard
expects the economic impact of this
proposal to be so minimal that a full
Regulatory Evaluation under paragraph
10e of the regulatory policies and

procedures of DOT is unnecessary.
Entry into the regulated area is
prohibited for only 5.0 hours on the day
of the event.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), the Coast Guard
considered whether this rule will have
a significant economic impact on a
substantial number of small entities.
“Small entities” include small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities as
the regulations will be in effect for
approximately five hours.

Collection of Information

This rule contains no collection of
information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501-3520).

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the rulemaking does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Environmental Assessment

The Coast Guard has considered the
environmental impact of this action and
has determined pursuant to section
2.B.2.e(34)(g) of Commandant
Instruction M16475.1B, that this action
is categorically excluded from further
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environmental documentation. A
Categorical Exclusion Determination
and Environmental Analysis Checklist
are available in the docket for
inspection or copying.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

Temporary Regulations

In consideration of the foregoing, the
Coast Guard amends Part 100 of Title
33, Code of Federal Regulations, as
follows:

PART 100—[AMENDED]

1. The authority citation for Part 100
continues to read as follows:

Authority: 33 U.S.C. 1233, 49 CFR 1.46.

2. A temporary section 100.35T-07—
027 is added to read as follows:

§100.35T-07-027 Special Local
Regulations; Deerfield Beach, Fl

(a) Regulated Area:

(1) A regulated area is established
from a line from 26°19' 44""N,
080°03'54"'W to 26°15'40"'N, 080°,
04'17""W to the shore line. All
coordinates referenced use Datum: NAD
83.

(2) A spectator area is established in
the vicinity of the regulated area for
spectator traffic and is defined by a line
joining the following points, beginning
from: 26°19'43"N, 080° 03'40"'W; thence
to, 26°15'46""N, 080° 04'03"'W; thence to,
26°15'44"N, 080° 04'16"'W; thence to,
26°19'40"N, 080° 03'54"'W; and back to
the starting point. All coordinates
referenced use Datum: NAD 83.

(3) A buffer zone of 300 feet separates
the race course and the spectator areas.

(b) Special local regulations:

(1) Entry into the regulated area by
other than event participants is
prohibited unless otherwise authorized
by the Patrol Commander. At the
completion of scheduled races and
departure of participants from the
regulated area, traffic may resume
normal operations. At the discretion of
the Patrol Commander, between
scheduled racing events, traffic may be
permitted to resume normal operations.

(2) A succession of not fewer than 5
short whistle or horn blasts from a
patrol vessel will be the signal for any
and all vessels to take immediate steps
to avoid collision. The display of an
orange distress smoke signal from a

patrol vessel will be the signal for any
and all vessels to stop immediately.

(3) Spectators are required to maintain
a safe distance from the race course at
all times.

(c) Effective date: These regulations
become effective on July 20, 1997 at
11:30 a.m. and terminate on 4:30 p.m.
EDT that same day.

Dated: May 29, 1997.
J.W. Lockwood,

Rear Admiral, U.S. Coast Guard, Commander,
Seventh Coast Guard District.

[FR Doc. 97-15540 Filed 6-12-97; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Parts 100 and 165
[CGD 97-031]

Safety Zones, Security Zones, and
Special Local Regulations

AGENCY: Coast Guard, DOT.

ACTION: Notice of temporary rules
issued.

SUMMARY: This document provides
required notice of substantive rules
adopted by the Coast Guard and
temporarily effective between January 1,
1997 and March 31, 1997, which were
not published in the Federal Register .
This quarterly notice lists temporary
local regulations, security zones, and
safety zones, which were of limited
duration and for which timely
publication in the Federal Register was
not possible.

DATES: This notice lists temporary Coast
Guard regulations that became effective
and were terminated between January 1,
1997 and March 31, 1997, as well as
several regulations which were not
included in the previous quarterly list.

ADDRESSES: The complete text of these
temporary regulations may be examined
at, and is available on request, from
Executive Secretary, Marine Safety
Council (G-LRA), U.S. Coast Guard
Headquarters, 2100 Second Street, SW.,
Washington, DC 20593-0001.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Christopher S. Keane at (202)
267-6004 between the hours of 8 a.m.
and 3 p.m., Monday through Friday.
SUPPLEMENTARY INFORMATION: District
Commanders and Captains of the Port

(COTP) must be immediately responsive
to the safety needs of the waters within
their jurisdiction; therefore, District
Commanders and COTPs have been
delegated the authority to issue certain
local regulations. Safety zones may be
established for safety or environmental
purposes. A safety zone may be
stationary and described by fixed limits
or it may be described as a zone around
a vessel in motion. Security zones limit
access to vessels, ports, or waterfront
facilities to prevent injury or damage.
Special local regulations are issued to
enhance the safety of participants and
spectators at regattas and other marine
events. Timely publication of these
regulations in the Federal Register is
often precluded when a regulation
responds to an emergency, or when an
event occurs without sufficient advance
notice. However, the affected public is
informed of these regulations through
Local Notices to Mariners, press
releases, and other means. Moreover,
actual notification is provided by Coast
Guard patrol vessels enforcing the
restrictions imposed by the regulation.
Because mariners are notified by Coast
Guard officials on-scene prior to
enforcement action, Federal Register
notice is not required to place the
special local regulation, security zone,
or safety zone in effect. However, the
Coast Guard , by law, must publish in
the Federal Register notice of
substantive rules adopted. To discharge
this legal obligation without imposing
undue expense on the public, the Coast
Guard periodically publishes a list of
these temporary special local
regulations, security zones, and safety
zones. Permanent regulations are not
included in this list because they are
published in their entirety in the
Federal Register. Temporary regulations
may also be published in their entirety
if sufficient time is available to do so
before they are placed in effect or
terminated. These safety zones, special
local regulations and security zones
have been exempted from review under
E.O. 12866 because of their emergency
nature, or limited scope and temporary
effectiveness

The following regulations were placed
in effect temporarily during the period
January 1, 1997 and March 31, 1997,
unless otherwise indicated.

Pamela M. Pelcovits,

Chief, Office of Regulations and
Administrative Law.
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QUARTERLY REPORT

— . Effective
District docket Location Type date
01-96-142 Portland, ME ........coooiieieeec e Safety Zone ........... 1/13/97
01-97-001 New York Harbor ............ Safety Zone ... 2/14/97
01-97-002 Hudson River, New York ... Safety Zone ... 2/18/97
01-97-003 Boston, MA ........ccceeeieen. Safety Zone ... 2/18/97
01-97-021 Jamestown, RI ... Safety Zone ... 3/31/97
05-97-005 Delaware RIVEr ........cccceviieeiiiiiieiiieeeis Safety Zone ... 1/24/97
05-97-006 James River, Newport News Channel ...... Safety Zone ... 1/27197
05-97-008 James River, Newport News Channel ...... Safety Zone ... 2/13/97
05-97-014 Albemarle Sound, NC ........cccceeeciveevnnnn. Safety Zone ... 3/14/97
05-97-015 Chesapeake Bay, VA ... Safety Zone ... 3/20/97
05-97-016 Delaware River ...... Safety Zone ... 3/20/97
09-97-001 Little Calumet River ........cccccoeeveeennes Safety Zone ... 1/3/97
09-97-003 lllinois Waterway M. 221.7 to 223.3 Safety Zone ... 2122197
09-97-004 FOX RIVEF oo Safety Zone ... 3/1/97
09-97-006 Little Calumet River ... Safety Zone ... 3/21/97
09-97-007 Little Calumet River ... Safety Zone ... 3/26/97
09-97-009 Little Calumet River ... Safety Zone ... 3/29/97
13-97-001 Longview, WA ....... Security Zone 1/21/97
13-97-004 Portland, OR .....cevv i Safety Zone ........... 2/28/97
QUARTERLY REPORT
. Effective
COTP docket Location Type date
Houston-Galveston 97—001 .........cccccceeeeeiiiiiveeeeeeneenn, HOUSLON, TX oo Safety Zone 1/2/97
Houston-Galveston 97—002 ..........ccccoeeveeiieeeeniieeennnns Galveston, TX .... Safety Zone ... 3/10/97
Houston-Galveston MSU 97—001 .........cccoceenvirneennnn. High Island, TX ....ccccoiiiiiiiniennn. Safety Zone ... 1/17/97
LA/Long Beach 97—001 ........cccccoiiieeiiiieeniie e Berth 174, Los Angeles 97-001 .. Safety Zone ... 1/15/97
Louisville 97—001 .......coooiiiriieieeeiiiiieee e Hawesville, KY ....coovveeeiieiiiienen. Safety Zone ... 3/5/97
Louisville 97—002 .......cooiiiiiiiiiie e Louisville, KY ......ccceee Safety Zone ... 3/6/97
Miami 97—003 ......coiiiiiiiieee Saddlebunch Keys, FL . Safety Zone ... 2/8/97
Miami 97—011 ....ooiiiiiiiiiee e Fort Lauderdale, FL ........... Safety Zone ... 3/17/97
Mobile 97—001 ......coooiiiiiiiiciee e Mobile Convention Center ..........c.cccocveneenne Safety Zone ... 2/22/97
Morgan City 97—001 ......ccceoiiiieeiiiieeiiee e Lower Atchafalya River, M. 128 to M. 129 .. Safety Zone ... 3/17/97
New Orleans 96—018 ..........cccocvveviiniiienieniec e LWR Mississippi River, M. 83 to M. 95 ....... Safety Zone ... 1/6/97
New Orleans 97—001 ........ccocceeeiiieeeiiiiee e LWR Mississippi River, M. 94 to M. 96.6 .... .... | Safety Zone ... 1/22/97
New Orleans 97—004 .......ccccccvvviiiiiniiienieeee e LWR Mississippi River, M. 94 to M. 95 ....... .... | Safety Zone ... 2/10/97
New Orleans 97—006 .........cccoeeeriieeeiiiieeniee e LWR Mississippi River, M. 94 to M. 95 ....... .... | Safety Zone ... 3/16/97
New Orleans 97—007 .......cccccevvvieriiniiienieniee e LWR Mississippi River, M. 127 to M. 129 ... Safety Zone ... 3/17/97
New Orleans 97—008 ........ccccoeeiiieeeiiiiee e LWR Mississippi River, M. 229 to M. 236 ... Safety Zone ... 3/19/97
Prince William Sound 97—001 .........ccccccveviviinvininiennnn. Prince William Sound, AK ........ccccooiniieniene Safety Zone ... 1/10/97
San Francisco Bay 97—001 .........cccccoviiienniieeniieeenee Sacramento-San Joaquin Delta, CA ... Safety Zone ... 1/6/97
Southeast Alaska 97—001 ...........cccoevvvvveeeeeeeiiiiiieeeennn SitKa, AK e Safety Zone 3/11/97

[FR Doc. 97-15541 Filed 6-12-97; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165

[COTP MIAMI 96-054]

RIN 2115-AA97

Safety Zone; Fort Lauderdale, FL

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing a permanent moving safety
zone around naval aircraft carriers
transiting the waters of Port Everglades,

Fort Lauderdale, Florida. These
regulations are needed to protect all
vessels and the public from the safety
hazards associated with the arrival and
departure of naval aircraft carriers
making port calls. During arrival and
departure, these types of vessels require
the use of the center channel in Port
Everglades for safe navigation and leave
no room for other vessels to safely pass.
Therefore, these regulations are
necessary for the safety of life on the
navigable waters.

EFFECTIVE DATE: These regulations are
effective on July 14, 1997.

FOR FURTHER INFORMATION CONTACT:
CDR R.M. Miles, Chief, Port
Management and Response Department,
USCG Marine Safety Office Miami at
(305) 535-8700.

SUPPLEMENTARY INFORMATION:
Regulatory History

A Notice of Proposed Rulemaking was
published in the Federal Register on
March 7, 1997 (62 FR 10496). No
comments were received during the
comment period.

Discussion of Regulations

These regulations are needed to
provide for the safety of life on
navigable waters during the arrival and
departure of naval aircraft carriers in
Port Everglades, Fort Lauderdale,
Florida. These moving safety zones are
necessary because of the significant
risks associated with naval aircraft
carriers transiting the area due to their
size, draft, and channel restrictions.
Historically, the Coast Guard has
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established a moving safety zone each
time naval vessels of this class have
transited the waters of Port Everglades
both to and from a port call. Given the
recurring nature of these port calls, and
the safety dangers associated with naval
aircraft carriers, the Coast Guard is
establishing a permanent moving safety
zone around these vessels during their
arrival and departure from Port
Everglades, Fort Lauderdale, Florida.

The safety zone will be established in
an area 700 yards forward, 500 yards
astern and 350 yards on either side of
naval aircraft carriers entering or
departing Port Everglades. The safety
zone will be established for a period of
approximately one and one half hours
during the arrival and departure of these
vessels. The Coast Guard will assign a
patrol and issue a Broadcast Notice to
Mariners to advise mariners of the
established safety zone in advance of
the naval aircraft carrier’s arrival and
departure. This safety zone will be
effective only during the time indicated
in the Broadcast Notice to Mariners.

Regulatory Evaluation

This proposal is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979). The Coast Guard
expects the economic impact of this
proposal to be so minimal that a full
Regulatory Evaluation under paragraph
10e of the regulatory policies and
procedures of DOT is unnecessary. This
conclusion is based on the limited
duration of the moving safety zone, the
extensive advisories that will be made
to the affected maritime community and
the minimal restrictions the regulations
will place on vessel traffic. These
regulations will be in effect for a total
of approximately three hours per port
call for these vessels.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601—612), the Coast Guard
must consider whether this proposal
will have a significant economic impact
on a substantial number of small
entities. ““Small entities’ include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as ‘‘small business concerns” under
Section 3 of the Small Business Act (15
U.S.C. 632).

The Coast Guard certifies under 5
U.S.C.605 (b) that this rule would not
have a significant economic impact on
a substantial number of small entities
because of the short duration of the
disruption to regular navigation.

Collection of Information

These regulations contain no
collection of information requirements
under the Paperwork Reduction Act (44
U.S.C. 3501-3512).

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612 and it has been determined that
the rulemaking does not have sufficient
Federalism implication to warrant the
preparation of a Federalism Assessment.

Environmental Assessment

The Coast Guard has considered the
environmental impact of this proposal
and has concluded under paragraph
2.B.2.e(34)(g) of Commandant
Instruction M16475.1B (as revised by 59
FR 38654, July 29, 1994), that this
proposal is categorically excluded from
further environmental documentation.
A Categorical Exclusion Determination
and Environmental Analysis Checklist
is available in the docket for inspection
or copying.

List of Subjects in 33 CFR Part 165

Harbors, Marine Safety, Navigation
(water), Reporting and recordkeeping
requirements, Safety measures,
Waterways.

Final Regulations

In consideration of the foregoing, The
Coast Guard amends Subpart C of Part
165 of Title 33, Code of Federal
Regulations, as follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
49 CFR 1.46.

2. A new section §165.711 is added
to read as follows:

§165.711 Safety Zone: Port Everglades,
Fort Lauderdale, FL.

(a) Regulated Area. A moving safety
zone is established in the following
area:

(1) The waters around naval aircraft
carriers entering Port Everglades in an
area 700 yards forward, 500 yards astern
and 350 yards on either side of each
vessel, beginning at the Port Everglades
Sea Buoy in approximate position
26°05.5'N, 80°04.8'W and continuing

until the vessel is safely moored in
approximate position 26°04.9'N,
80°06.9'W. All coordinates referenced
use datum: NAD 83.

(2) The waters around naval aircraft
carriers departing Port Everglades in an
area 700 yards forward, 500 yards astern
and 350 yards on either side of each
vessel beginning at the Pier in
approximate position 26°04.9'N,
80°06.9'W, and continuing until the
stern passes the Port Everglades Sea
Buoy, in approximate position
26°05.5'N, 80°04.8'W. All coordinates
referenced use datum: NAD 83.

(b) Regulations.

(1) No person or vessel may enter,
transit, or remain in the safety zone
unless authorized by the Captain of the
Port, Miami, Florida, or a Coast Guard
commissioned, warrant, or petty officer
designated by him.

(2) Vessels encountering emergencies
which require transit through the
moving safety zone should contact the
Coast Guard patrol craft on VHF
Channel 16. In the event of an
emergency, the Coast Guard patrol craft
may authorize a vessel to transit through
the safety zone with a Coast Guard
designated escort.

(3) All persons and vessels shall
comply with the instructions of on-
scene patrol personnel. On-scene patrol
personnel include commissioned,
warrant, or petty officers of the U.S.
Coast Guard. Coast Guard Auxiliary and
local or state officials may be present to
inform vessel operators of this
regulation and other applicable laws.

Dated: May 9, 1997.
D.F. Miller,

Captain, U.S. Coast Guard, Captain of the
Port, Miami, FL.

[FR Doc. 97-15539 Filed 6-12-97; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF THE INTERIOR
National Park Service

36 CFR Part 7
RIN 1024-AC61

National Capital Region Parks, Special
Regulations

AGENCY: National Park Service, Interior.
ACTION: Final Rule and policy statement.

SUMMARY: The National Park Service
(NPS) is revising existing regulations to
effect two needed but unrelated changes
to NPS regulations found at 36 CFR
7.96. One change deletes reference to
the John F. Kennedy Center for the
Performing Arts. The need for this
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revision arose from Public Law 103-279
which removed the Kennedy Center
from NPS jurisdiction. The other change
revises existing regulations, currently
found at 36 CFR 7.96(k)(2)(v) and (vi),
governing the distribution of literature
within two park areas administered in
the National Capital Region. The need
for these revisions arose from two court
decisions addressing literature
distribution in these areas.

DATES: This rule becomes effective on
June 13, 1997.

FOR FURTHER INFORMATION CONTACT:
Sandra Alley, Public Affairs Officer,
National Capital Region, National Park
Service, 1100 Ohio Drive, S.W.,
Washington, D.C. 20242. Telephone
202-205-1918. Richard G. Robbins,
Assistant Solicitor, National Capital
Region Parks, Office of the Solicitor,
Department of the Interior, Washington,
D.C. 20240. Telephone 202—208-4338.

SUPPLEMENTARY INFORMATION:

Background

Pursuant to Public Law 103-279, the
NPS no longer has operating
responsibilities within the John F.
Kennedy Center for the Performing Arts.
Accordingly, the NPS finds it necessary
to revise existing regulations, currently
found at 36 CFR 7.96, to delete
references to the Kennedy Center.

In a matter unrelated to the Kennedy
Center, on May 22, 1992, the United
States Court of Appeals for the District
of Columbia Circuit affirmed an
injunction which barred the NPS’s
enforcement of a portion of 36 CFR
7.96(K)(2)(vi). In this civil action, the
court held that the NPS prohibition
against the free distribution of literature
on the Constitution Avenue and Henry
Bacon Drive sidewalks adjacent to the
Vietnam Veterans Memorial was an
unconstitutional abridgement under the
First Amendment. Henderson v. Lujan,
964 F.2d 1179 (D.C. Cir. 1992). It is
necessary, therefore, to revise the
regulation consistent with the court’s
opinion. While the free distribution of
literature without the aid of stands and
structures is now allowed on these
sidewalks, the NPS reaffirms the
continued need to prohibit
demonstration, special event and sales
activities in this area.

On December 15, 1989, the U.S.
District Court for the District of
Columbia issued an order dismissing a
criminal action against a defendant
charged with a violation of 36 CFR
7.96(k)(2)(v). This criminal action,
regarding the NPS prohibition against
the free distribution of literature on East
Executive Avenue, was dismissed as an
unconstitutional abridgment under the

First Amendment. United States v.

Fennelly, 726 F.Supp. 871 (D.D.C. 1989).

It is necessary, therefore, to also revise
this regulation consistent with the
memorandum opinion dismissing the
criminal action. While the free
distribution of literature without the aid
of stands or structures is allowed in this
park area, the NPS reaffirms the
continued need to prohibit
demonstration, special event and sales
activities in this area.

Administrative Procedure Act

In accordance with the
Administrative Procedure Act (5 U.S.C.
553(b)(B)), the NPS is promulgating this
rule under the ““good cause” exception
of the Act from general notice and
comment rulemaking. As discussed
above, the NPS believes this exception
is warranted because of Public Law
103-279 and the two recent court
decisions . This final rule will not
impose any additional restrictions on
the public and comments on this rule
are deemed unnecessary. Based upon
this discussion, the NPS finds pursuant
to 5 U.S.C. 553(b)(B) that it would be
contrary to the public interest to publish
this rule through general notice and
comment rulemaking.

The NPS also believes that publishing
this final rule 30 days prior to the rule
becoming effective would be
counterproductive and unnecessary for
the reasons discussed above. A 30-day
delay in this instance would be
unnecessary and contrary to the public
interest. Therefore, under the *““‘good
cause’ exception of the Administrative
Procedure Act (5 U.S.C. 553(d)(3)), the
NPS has determined that this final
rulemaking is excepted from the 30-day
delay in the effective date and will
therefore become effective on the date
published in the Federal Register.

Drafting Information

The following persons participated in
the writing of this regulation: Richard G.
Robbins and Randolph J. Myers,
National Capital Parks, Office of the
Solicitor, Department of the Interior,
Washington, D.C.

Paperwork Reduction Act

This final rule does not contain
collections of information requiring
approval by the Office of Management
and Budget under the Paperwork
Reduction Act of 1995.

Compliance With Other Laws

This rule is not a significant rule
requiring review by the Office of
Management and Budget under
Executive Order 12866. The Department
of the Interior has determined that this

rule will not have a significant
economic effect on a small number of
small entities under the Regulatory
Flexibility Act (5 U.S.C. 601 et. seq.).
The economic effects of this rulemaking
are negligible in scope.

NPS has determined and certifies
pursuant to the Unfunded Mandates
Reform Act, 2 U.S.C. 1502 et seq., that
this rule will not impose a cost of $100
million or more in any given year on
local, state or tribal governments or
private entities.

NPS has determined that this
rulemaking will not have a significant
effect on the quality of the human
environment, health and safety because
it is not expected to:

(a) Increase public use to the extent of
compromising the nature and character
of the area or causing physical damage
to it; or

(b) Introduce noncompatible uses
which might compromise the nature
and characteristics of the area, or cause
physical damage to it; or

(c) Conflict with adjacent ownerships
or land uses; or

(d) Cause a nuisance to adjacent
owners or occupants.

Based on this determination, this
rulemaking is categorically excluded
from the procedural requirements of the
National Environmental Policy Act
(NEPA) by Departmental guidelines in
516 DM 6, (49 FR 21438). As such,
neither an Environmental Assessment
nor an Environmental Impact Statement
has been prepared.

List of Subjects in 36 CFR Part 7

District of Columbia, National parks,
Reporting and recordkeeping
requirements.

In consideration of the foregoing, 36
CFR Chapter | is amended as follows:

PART 7—SPECIAL REGULATIONS,
AREAS OF THE NATIONAL PARK
SYSTEM

1. The authority citation for part 7
continues to read as follows:

Authority: 16 U.S.C. 1, 3, 9a, 460(q),
462(k); Sec. 7.96 also issued under D.C. Code
8-137 (1981) and D.C. Code 40-721 (1981).

2. Section 7.96 is amended by
removing paragraph (g)(3)(ii)(B) and
redesignating paragraphs (g)(3)(ii)(C),
(@@)(i)(D) and @B)([)E)as
(@)@E)(i)(B), (9)(3)(ii)(C) and (9)(3)(ii)(D).
respectively.

3. Section 7.96 is amended by
removing the current diagram of the
Kennedy Center found at the end of
paragraph (g).

4. Section 7.96 is amended by revising
paragraphs (K)(2)(iv), (k)(2)(v) and
(K)(2)(vi) to read as follows:
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§7.96 National Capital Area.

* * * * *

(k) * x *

(2) * x *x

(iv) The interior of all park buildings,
including, but not limited to, those
portions of Ford’s Theatre administered
by the National Park Service.

(v) The White House Park area
bounded on the north by H Street, NW;
on the south by Constitution Avenue,
NW:; on the west by 17th Street, NW;
and on the east by 15th Street, NW,;
except for Lafayette Park, the White
House sidewalk (the south Pennsylvania
Avenue, NW sidewalk between East and
West Executive Avenues) and the
Ellipse; Provided, however, that the free
distribution of literature conducted
without the aid of stands or structures,
is permitted on East Executive Avenue.

(vi) Vietnam Veterans Memorial area
extending to and bounded by the south
curb of Constitution Avenue on the
north, the east curb of Henry Bacon
Drive on the west, the north side of the
north Reflecting Pool walkway on the
south and a line drawn perpendicular to
Constitution Avenue two hundred (200)
feet from the east tip of the memorial
wall on the east (this is also a line
extended from the east side of the
western concrete border of the steps to
the west of the center steps to the
Federal Reserve Building extending to
the Reflecting Pool walkway); Provided,
however, that the free distribution of
literature conducted without the aid of
stands or structures, is permitted on the
Constitution Avenue and Henry Bacon
Drive sidewalks adjacent to the Vietnam
Veterans Memorial.

* * * * *
Dated: June 3, 1997.
William Leary,

Acting Deputy Assistant Secretary for Fish
and Wildlife and Parks.

[FR Doc. 97-15551 Filed 6-12-97; 8:45 am]
BILLING CODE 4310-70-P

NATIONAL ARCHIVES AND RECORDS
ADMINISTRATION

36 CFR Part 1258
RIN 3095-AA71

NARA Reproduction Fee Schedule

AGENCY: National Archives and Records
Administration (NARA).

ACTION: Final rule.

SUMMARY: NARA is revising its schedule
of fees for reproduction of records
created by other Federal agencies and
transferred to the custody of the
Archivist of the United States; donated

historical materials; Presidential records
and Presidential historical materials
transferred to the custody of the
Archivist; and records filed with the
Office of the Federal Register. The fees
are being changed to reflect current
costs of providing the reproductions.
This rule affects members of the public
and Federal agencies who order
reproductions from NARA.

EFFECTIVE DATE: July 14, 1997.

FOR FURTHER INFORMATION CONTACT:
Nancy Allard on (301)713-7360.
SUPPLEMENTARY INFORMATION: NARA
published a proposed rule on March 31,
1997 (62 FR 15137) and a correction to
that document on April 3, 1997 (62 FR
15867). No comments were received
during the 60-day comment period. In
the proposed rule, NARA announced its
intention to make the new fees effective
onJuly 1, 1997, and cited that date in
the proposed § 1258.16. An effective
date of July 1, 1997, would not provide
30 days advance notice to the public,
given the agency’s inability to publish
the final rule before June 1, 1997.
Therefore, NARA is modifying the
effective date in §1258.16 to provide the
30 days advance notice. No other
changes have been made in this final
rule.

This rule is not a significant
regulatory action for purposes of
Executive Order 12866 of September 30,
1993, and has not been reviewed by the
Office of Management and Budget. As
required by the Regulatory Flexibility
Act, it is hereby certified that this rule
will not have a significant impact on
small entities. This rule is not a major
rule for purposes of Congressional
review of regulations under 5 U.S.C.
Chapter 8.

List of Subjects in 36 CFR Part 1258

Archives and records.

For the reasons set forth in the
preamble, chapter XII of title 36, Code
of Federal Regulations, is amended as
follows:

PART 1258—FEES

1. The authority citation for part 1258
continues to read as follows:

Authority: 44 U.S.C. 2116(c).

2. Section 1258.2 is amended by
revising paragraphs (c)(1)and (c)(3)
through (c)(5), adding paragraph
(c)(6)(v), and removing paragraph (c)(10)
to read as follows:

§1258.2 Applicability.
* * * * *

(C) * X *

(1) National Archives Trust Fund
Board publications, including microfilm

publications. Prices are available from
the Product Sales Section (NWPS), 700
Pennsylvania Ave., NW., Room G-9,
Washington, DC 20408.

* * * * *

(3) Motion picture, sound recording,
and video holdings of the National
Archives and Presidential libraries.
Information on the availability of and
prices for reproduction of these
materials are available from the Motion
Picture, Sound, and Video Branch
(NWDNM), 8601 Adelphi Rd., Room
3340, College Park, MD 20740-6001, or
from the Presidential library which has
such materials (see § 1253.3 of this
chapter for addresses).

(4) Electronic records. Information on
the availability of and prices for
duplication are available from the
Center for Electronic Records (NWRE),
8601 Adelphi Rd., Room 5320, College
Park, MD 20740-6001, or from the
Presidential library which has such
materials (see §1253.3 of this chapter
for addresses).

(5) Still photography, including aerial
film, and oversize maps and drawings.
Information on the availability and
prices of reproductions of records held
in the Still Pictures Branch (NWDNS)
and the Cartographic and Architectural
Branch (NWDNC), both located at the
National Archives at College Park
facility, 8601 Adelphi Rd., College Park,
MD 20740-6001, and in the Presidential
libraries and regional records services
facility (see 8§ 1253.3 and 1253.7 of this
chapter for addresses) should be
obtained from the unit which has the

original records.
6 * * *

(v) Land entry records (order form
NATF 84)—$10.

* * * * *

3. The introductory text of § 1258.4(f)
is revised to read:

§1258.4 Exclusions.

* * * * *
(f) For records center records only:
* * * * *

4. Section 1258.10 is amended by
revising paragraph (a) to read:

§1258.10 Mail orders.
(a) There is a minimum fee of $10 per
order for reproductions which are sent

by mail to the customer.
* * * * *

§1258.11. [Removed]

5. Section 1258.11 is removed.

6. Section 1258.12 is amended by
revising paragraphs (a) through (f),
removing paragraph (g), and
redesignating paragraphs (h) and (i) as
paragraphs (g) and (h), respectively, to
read:
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§1258.12 Fee schedule.

(a) Certification: $10.

(b) Electrostatic copying: (1) Paper-to-
paper copies (up to and including 11 in.
by 17 in.) made by the customer on a
NARA self-service copier: $0.10 per
copy.

(2) Paper-to-paper copies (up to and
including 11 in. by 17 in.) made by
NARA staff:

(i) At a Presidential library; at a
regional records services facility; and,
when ordered on a same-day ‘““cash and
carry” basis, at a Washington, DC, area
facility: $0.50 per copy.

(i) All other orders placed at a
Washington, DC, area facility: $10 for
the first 1-20 copies; $5 for each
additional block of up to 20 copies.

(3) Oversized electrostatic copies (per
linear foot): $2.50.

(4) Electrostatic copies (22 in. by 34
in.): $2.50.

(5) Microfilm or microfiche to paper
copies made by the customer on a
NARA self-service copier: $0.25.

(6) Microfilm or microfiche to paper
copies made by NARA staff: $1.75.

(c) Microfilm. (1) Original negative
microfilm (paper-to-microfilm): $10 for
the first 1-15 images; $14 for each
additional block of up to 20 pages.

(2) Direct duplicate copy of
accessioned microfilm: $34.00 per roll.

(3) Positive copy of accessioned
microfilm: $34.00 per roll.

(d) Diazo microfiche duplication (per
fiche): $2.10.

(e) Self-service video copying in the
Motion Picture, Sound and Video
Research Room: (1) Initial 90-min use of
video copying station with 120-minute
videocassette: $20.

(2) Additional 90-minute use of video
copying station with no videocassette:
$14.

(3) Blank 120-minute VHS
videocassette: $6.

(f) Self-service Polaroid prints: $9 per
print.

* * * * *

7. Section 1258.16 is revised to read:
§1258.16 Effective date.

The fees in §1258.12 are effective on
July 14, 1997.

Dated: June 9, 1997.
John W. Carlin,
Archivist of the United States.
[FR Doc. 97-15575 Filed 6-12-97; 8:45 am]
BILLING CODE 7515-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[OH104-2a; FRL-5840-8]

Approval and Promulgation of
Implementation Plans; Ohio Ozone
Maintenance Plan

AGENCY: United States Environmental
Protection Agency (USEPA).

ACTION: Direct final rule; delay of the
effective date.

SUMMARY: On May 14, 1997 USEPA
published a direct final rule (62 FR
26396) approving, and an accompanying
proposed rule (62 FR 26463) proposing
to approve a revision submitted on July
9, 1996 and January 31, 1997, to the
ozone maintenance plans for the
Dayton-Springfield Area (Miami,
Montgomery, Clark, and Greene
Counties), Toledo Area (Lucas and
Wood Counties), Canton area (Stark
County), Ohio portion of the
Youngstown-Warren-Sharon Area
(Mahoning and Trumbell Counties),
Columbus Area (Franklin, Delaware,
and Licking Counties), Cleveland-
Akron-Lorain Area (Ashtabula,
Cuyahoga, Lake, Lorain, Medina,
Summit, Portage, and Geauga Counties),
Preble County, Jefferson County,
Columbiana and Clinton Counties. The
revision was based on a request from the
State of Ohio to revise the federally
approved maintenance plan for those
areas to provide the state and the
affected areas with greater flexibility in
choosing the appropiate ozone
contingency measures for each area in
the event such a measure is needed. The
USEPA is postponing the effective date
of this rule for 60 days to allow for a 60
day extension of the public comment
period. In the proposed rules section of
this Federal Register, USEPA
announces a 60 day extension of the
public comment period on these
maintenance plans.

DATES: The direct final rule published at
62 FR 26396 becomes effective
September 12, 1997 unless substantive
written adverse comments not
previously addressed by the State or
USEPA are received by August 12, 1997.
If the effective date is further delayed,
timely notice will be published in the
Federal Register.

ADDRESSES: Written comments should
be addressed to: J. EImer Bortzer, Chief,
Regulations Development Section, Air
Programs Branch (AR-18), at the
address below. Copies of the documents
relevant to this action are available for
public inspection during normal

business hours at the following location:
U.S. Environmental Protection Agency,
Region 5, Regulation Development
Branch, 77 West Jackson Boulevard,
Chicago, Illinois 60604.

FOR FURTHER INFORMATION CONTACT: John
Paskevicz, Regulation Development
Section, Air Programs Branch (AR-18)),
U.S. Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604. Telephone:
(312) 886-6084.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Ozone, Volatile organic
compounds.

Dated: June 5, 1997.

David A. Ullrich,
Acting Regional Administrator.

Therefore the effective date of the
amendment to 40 CFR part 52 which
added §52.1885(a)(5), published at 62
FR 26396, May 14, 1997, is delayed
until September 12, 1997.

[FR Doc. 97-15416 Filed 6-12-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[VA-076-5022a; FRL-5841-5]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia:
Determination of Attainment of Ozone
Standard and Determination Regarding
Applicability of Certain Requirements
in the Richmond Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA has determined that the
Richmond ozone nonattainment area
has attained the National Ambient Air
Quality Standard (NAAQS) for ozone.
This determination is based upon three
years of ambient air monitoring data for
the years 1993-95 that demonstrate that
the ozone NAAQS has been attained in
this area. EPA has also determined that
Richmond has continued to attain the
standard to date. On the basis of this
determination, EPA is also determining
that certain reasonable further progress
and attainment demonstration
requirements, along with certain other
related requirements, of Part D of Title

I of the Clean Air Act are not applicable
to this area as long as this area
continues to attain the ozone NAAQS.
DATES: This final rule is effective July
28, 1997 unless within July 14, 1997,
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adverse or critical comments are
received. If the effective date is delayed,
timely notice will be published in the
Federal Register.

ADDRESSES: Written comments may be
mailed to David L. Arnold, Chief,
Ozone/Carbon Monoxide, and Mobile
Sources Section, Mailcode 3AT21, U.S.
Environmental Protection Agency—
Region 111, 841 Chestnut Building,
Philadelphia, Pennsylvania, 19107.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air, Radiation, and Toxics
Division, U.S. Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107. Persons interested in examining
these documents should schedule an
appointment with the contact person
(listed below) at least 24 hours before
the visiting day.

FOR FURTHER INFORMATION CONTACT:
Christopher Cripps, Ozone/Carbon
Monoxide and Mobile Sources Section
(3AT21), U.S. Environmental Protection
Agency—Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107, or by telephone at: (215) 566—
2179. Questions may also be sent via e-
mail, to the following address:
Cripps.Christopher@epamail.epa.gov
(Please note that only written comments
can be accepted for inclusion in the
docket.)

SUPPLEMENTARY INFORMATION:
l. Background

Subpart 2 of Part D of Title | of the
Clean Air Act contains various air
quality planning and State
Implementation Plan (SIP) submission
requirements for ozone nonattainment
areas. EPA considers it is reasonable to
interpret provisions regarding
reasonable further progress (RFP) and
attainment demonstrations, along with
certain other related provisions, so as
not to require SIP submissions if an
0zone nonattainment area subject to
those requirements is monitoring
attainment of the ozone standard (i.e.,
attainment of the NAAQS demonstrated
with three consecutive years of
complete, quality assured air quality
monitoring data). As described below,
EPA has previously interpreted the
general provisions of subpart 1 of part
D of Title | (sections 171 and 172) so as
not to require the submission of SIP
revisions concerning RFP, attainment
demonstrations, or contingency
measures. As explained in a
memorandum dated May 10, 1995, from
John S. Seitz, Director, Office of Air
Quality Planning and Standards to the
Regional Air Division Directors, entitled

“Reasonable Further Progress,
Attainment Demonstration, and Related
Requirements for Ozone Nonattainment
Areas Meeting the Ozone National
Ambient Air Quality Standard”, EPA
concludes that it is appropriate to
interpret the more specific RFP,
attainment demonstration and related
provisions of subpart 2 in the same
manner.

First, with respect to RFP, section
171(1) states that, for purposes of part D
of Title I, RFP ““means such annual
incremental reductions in emissions of
the relevant air pollutant as are required
by this part or may reasonably be
required by the Administrator for the
purpose of ensuring attainment of the
applicable national ambient air quality
standard by the applicable date.” Thus,
whether dealing with the general RFP
requirement of section 172(c)(2), or the
more specific RFP requirements of
subpart 2 for classified ozone
nonattainment areas (such as the 15
percent plan requirement of section
182(b)(1)), the stated purpose of RFP is
to ensure attainment by the applicable
attainment date. If an area has in fact
attained the standard, the stated
purpose of the RFP requirement will
have already been fulfilled and EPA
concludes that the area does not need to
submit revisions providing for the
further emission reductions described in
the RFP provisions of section 182(b)(1).

EPA notes that it took this view with
respect to the general RFP requirement
of section 172(c)(2) in the General
Preamble for the Interpretation of Title
| of the Clean Air Act Amendments of
1990 (57 FR 13498 (April 16, 1992)),
and it is now extending that
interpretation to the specific provisions
of subpart 2. In the General Preamble,
EPA stated, in the context of a
discussion of the requirements
applicable to the evaluation of requests
to redesignate nonattainment areas to
attainment, that the “requirements for
RFP will not apply in evaluating a
request for redesignation to attainment
since, at a minimum, the air quality data
for the area must show that the area has
already attained. Showing that the
Commonwealth will make RFP towards
attainment will, therefore, have no
meaning at that point.” (57 FR at
13564.)2

1EPA notes that paragraph (1) of subsection
182(b) is entitled ““Plan Provisions for Reasonable
Further Progress’ and that subparagraph (B) of
paragraph 182(c)(2) is entitled ‘“‘Reasonable Further
Progress Demonstration,”” thereby making it clear
that both the 15 percent plan requirement of section
182(b)(1) and the 3 percent per year requirement of
section 182(c)(2) are specific varieties of RFP
requirements.

2See also ““Procedures for Processing Requests to
Redesignate Areas to Attainment,” from John

Second, with respect to the
attainment demonstration requirements
of section 182(b)(1), an analogous
rationale leads to the same result.
Section 182(b)(1) requires that the plan
provide for “‘such specific annual
reductions in emissions * * * as
necessary to attain the national primary
ambient air quality standard by the
attainment date applicable under this
Act.” As with the RFP requirements, if
an area has in fact monitored attainment
of the standard, EPA concludes there is
no need for an area to make a further
submission containing additional
measures to achieve attainment. This is
also consistent with the interpretation of
certain section 172(c) requirements
provided by EPA in the General
Preamble to Title |, as EPA stated there
that no other measures to provide for
attainment would be needed by areas
seeking redesignation to attainment
since “attainment will have been
reached.” (57 FR at 13564; see also
September 1992 Calcagni memorandum
at page 6.) Upon attainment of the
NAAQS, the focus of state planning
efforts shifts to maintenance of the
NAAQS and the development of a
maintenance plan under section 175A.

Similar reasoning applies to the
contingency measure requirements of
section 172(c)(9). EPA has previously
interpreted the contingency measure
requirement of section 172(c)(9) as no
longer being applicable once an area has
attained the standard since those
“‘contingency measures are directed at
ensuring RFP and attainment by the
applicable date.” (57 FR at 13564, see
also September 1992 Calcagni
memorandum at page 6.) Similarly, as
the section 172(c)(9) contingency
measures are linked with the RFP
requirements of section 182(b)(1), the
requirement no longer applies once an
area has attained the standard.

EPA emphasizes that the lack of a
requirement to submit the SIP revisions
discussed above exists only for as long
as an area designated nonattainment
continues to attain the standard. If EPA
subsequently determines that such an
area has violated the NAAQS, the basis
for the determination that the area need
not make the pertinent SIP revisions
would no longer exist. The EPA would
notify the Commonwealth of that
determination and would also provide
notice to the public in the Federal

Calcagni, Director, Air Quality Management
Division, to Regional Air Division Directors,
September 4, 1992, at page 6 (stating that the
‘“‘requirements for reasonable further progress * * *
will not apply for redesignations because they only
have meaning for areas not attaining the standard’)
(hereinafter referred to as ““September 1992
Calcagni memorandum?”’).
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Register. Such a determination would
mean that the area would have to
address the pertinent SIP requirements
within a reasonable amount of time,
which EPA would establish taking into
account the individual circumstances
surrounding the particular SIP
submissions at issue. Thus, a
determination that an area need not
submit one of the SIP submittals
amounts to no more than a suspension
of the requirement for so long as the
area continues to attain the standard.

The Commonwealth must continue to
operate an appropriate air quality
monitoring network, in accordance with
40 CFR Part 58, to verify the attainment
status of the area. The air quality data
relied upon to determine that the area
is attaining the ozone standard must be
consistent with 40 CFR Part 58
requirements and other relevant EPA
guidance and recorded in EPA’s
Aerometric Information Retrieval
System (AIRS).

The determinations that are being
made by this action are not equivalent
to the redesignation of the area to
attainment. Attainment of the ozone
NAAQS is only one of the criteria set
forth in section 107(d)(3)(E) that must be
satisfied for an area to be redesignated
to attainment. To be redesignated the
Commonwealth must submit and
receive full approval of a redesignation
request for the area that satisfies all of
the criteria of that section, including the
requirement of a demonstration that the
improvement in the area’s air quality is
due to permanent and enforceable
reductions, that the area has a fully-
approved SIP meeting all of the
applicable requirements under section
110 and Part D, and of a fully-approved
maintenance plan. On July 26, 1996 the
Commonwealth of Virginia submitted a
redesignation request and maintenance
plan for the Richmond area.

The redesignation request and
maintenance plan is the subject of a
separate rulemaking action.

Furthermore, the determinations of
this action will not shield an area from
future EPA action to require emissions
reductions from sources in the area
where there is evidence, such as
photochemical grid modeling, showing
that emissions from sources in the area
contribute significantly to
nonattainment in, or interfere with
maintenance by, other nonattainment
areas. EPA has authority under sections
110(a)(2)(A) and 110(a)(2)(D) to require
such emission reductions as necessary
and appropriate to deal with transport
situations.

Il. Analysis of Air Quality Data

EPA has reviewed the ambient air
monitoring data for ozone (consistent
with the requirements contained in 40
CFR Part 58 and recorded in AIRS) for
the Richmond moderate ozone
nonattainment area in the
Commonwealth of Virginia from 1993
through the present time. On the basis
of that review EPA has concluded that
the area attained the ozone standard
during the 1993-95 period and
continues to attain the standard through
the present time.

The current design value for the
Richmond nonattainment area,
computed using ozone monitoring data
for 1994 through 1996, is 116 parts per
billion (ppb). The average annual
number of expected exceedances is 0.7
for that same time period. For the 1993
to 1995 time period, the average annual
number of expected exceedances was
1.0, and the corresponding design value
was 124 ppb. An area is considered in
attainment of the standard if the average
annual number of expected exceedances
is less than or equal to 1.0. Thus, this
areas is no longer recording violations of
the air quality standard for ozone. A
more detailed summary of the ozone
monitoring data for the area is provided
in the Technical Support Document
(TSD) for this action. A copy of this TSD
is available from the EPA Regional
Office listed in the ADDRESSES section of
this document.

EPA’s review of this material
indicates that the Richmond area
attained the NAAQS for ozone based
upon air quality monitoring data for
1993 to 1995 and has continued to
attain the standard to date. EPA is
making this determination regarding the
applicability of certain requirements
without prior proposal. However, in a
separate document in this Federal
Register publication, EPA is proposing
to approve the SIP revision should
adverse or critical comments be filed.
This action will be effective July 28,
1997 unless, within 30 days of
publication, adverse or critical
comments are received.

If EPA receives such comments, this
action will be withdrawn before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on this action serving as a
proposed rule. EPA will not institute a
second comment period on this action.
Any and all parties interested in
commenting on this action should do so
at this time. If no such comments are

received, the public is advised that this
action will be effective on July 28, 1997.

Final Action

EPA has determined that the
Richmond ozone nonattainment area
has attained the ozone standard and
continues to attain the standard at this
time. As a consequence of this
determination, the requirements of
section 182(b)(1) concerning the
submission of the 15 percent plan and
o0zone attainment demonstration and the
requirements of section 172(c)(9)
concerning contingency measures are no
longer applicable to the area so long as
the area does not violate the ozone
standard.

EPA emphasizes that this
determination will be contingent upon
the continued monitoring and
continued attainment and maintenance
of the ozone NAAQS in the affected
area. When and if a violation of the
ozone NAAQS is monitored in the
Richmond nonattainment areas
(consistent with the requirements
contained in 40 CFR Part 58 and
recorded in AIRS), EPA will provide
notice to the public in the Federal
Register. Such a violation would mean
that the area would thereafter have to
address the requirements of section
182(b)(1) and section 172(c)(9) since the
basis for the determination that they do
not apply would no longer exist.

As a consequence of the
determination that these areas have
attained the NAAQS and that the RFP
and attainment demonstration
requirements of section 182(b)(1) do not
presently apply, the sanctions and
Federal Implementation Plan (FIP)
clocks started by EPA on January 20,
1994, for failure to submit the RFP SIP
required under section 182(b)(1) are
hereby stopped since the deficiency for
which the clocks were started no longer
exists.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Administrative Requirements
I. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
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2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

Il. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000. Today’s determination
does not create any new requirements,
but suspends the indicated
requirements. Therefore, because this
action does not impose any new
requirements, | certify that it does not
have a significant impact on any small
entities affected.

I11. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more.

Under section 205, EPA must select
the most cost-effective and least
burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.
Section 203 requires EPA to establish a
plan for informing and advising any
small governments that may be
significantly or uniquely impacted by
the rule. EPA has determined that the
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action does
not create any new requirements, but
suspends the indicated requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

IV. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory

Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ““major rule’” as defined by 5
U.S.C. 804(2).

V. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by August 12, 1997.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

The Administrator’s decision to issue
a determination that the Richmond area
has attained the NAAQS for ozone and
that certain reasonable further progress
and attainment demonstration
requirements, along with certain other
related requirements, of Part D of Title
| of the Clean Air Act are not applicable
to this area as long as this area
continues to attain the ozone NAAQS
will be based on whether it meets the
requirements of section 110(a)(2) (A)—
(K) and part D of the Clean Air Act, as
amended, and EPA regulations in 40
CFR Part 51.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Nitrogen
dioxide, Ozone.

Dated: June 5, 1997.

W. Michael McCabe,
Regional Administrator, Region Ill.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.
Subpart VV—Virginia

2. Section 52.2428 is added to read as
follows:

§52.2428 Control Strategy: Carbon

monoxide and ozone.
Determination—EPA has determined

that, as of July 28, 1997, the Richmond

0zone nonattainment area, which
consists of the counties of Charles City,
Chesterfield, Hanover and Henrico, and
of the cities of Richmond, Colonial
Heights and Hopewell, has attained the
ozone standard and that the reasonable
further progress and attainment
demonstration requirements of section
182(b)(1) and related requirements of
section 172(c)(9) of the Clean Air Act do
not apply to this area for so long as the
Richmond ozone nonattainment area
does not monitor any violations of the
ozone standard. If a violation of the
ozone NAAQS is monitored in the
Richmond ozone nonattainment area,
these determinations shall no longer
apply.

[FR Doc. 97-15567 Filed 6-12-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[FRL-5831-9]

Final Rule Making Findings of Failure

To Submit Required State
Implementation Plan: Oregon

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action in
making a finding, pursuant to sections
179(a)(1) and 110(k) of the Clean Air Act
(CAA or Act), as amended in 1990 (Pub.
L. No. 101-549, November 15, 1990), 42
U.S.C. 7509(a)(1) and 7410, for the state
of Oregon. The EPA has determined that
Oregon has failed to submit a state
implementation plan (SIP) for
particulate matter less than or equal to
10 microns (PM-10) as required under
the provisions in the Act for the
Medford-Ashland nonattainment area.
This rule addresses the requirement
under section 189(a)(2)(A) of the Act
that each state shall submit the SIP
required under section 189(a)(1) within
one year of the date of the enactment of
the Clean Air Act Amendments of 1990
(i.e., by November 15, 1991) for areas
designated nonattainment for PM-10
under section 107(d)(4). Other
provisions required under section
189(a)(1)(A) were due at a later date
(i.e., provisions relating to new source
review).

This action triggers the 18-month time
clock for mandatory application of
sanctions in the Medford-Ashland PM-
10 nonattainment area under the Act.
This action is consistent with the CAA
mechanism for assuring SIP submission.
EFFECTIVE DATE: June 13, 1997.
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ADDRESSES: Copies of the state’s request
and other information supporting this
action are available for inspection
during normal business hours at the
following locations: EPA, Office of Air
Quality (OAQ-107), 1200 Sixth Avenue,
Seattle, Washington 98101; EPA Oregon
Operations Office, 811 SW Sixth
Avenue, Third Floor, Portland, Oregon
97204; and the Oregon Department of
Environmental Quality, 811 SW Sixth
Avenue, Portland, Oregon 97204-1390.
FOR FURTHER INFORMATION CONTACT:
Rindy Ramos, EPA, Office of Air Quality
(OAQ-107), 1200 Sixth Avenue, Seattle,
Washington 98101, (206) 553—-6510.

SUPPLEMENTARY INFORMATION:
l. Background

A. SIP Elements Due November 15, 1991

The area within the Medford-
Ashland, Oregon, Air Quality
Maintenance Area was designated
nonattainment for PM-10 and classified
as moderate under Sections 107(d)(4)(B)
and 188(a) of the CAA, upon enactment
of the Clean Air Act Amendments
(CAAA) of 1990.1 See 56 FR 56694
(November 6, 1991) and 40 CFR 81.338.

The air quality planning requirements
for moderate PM-10 nonattainment
areas are set out in Subparts 1 and 4 of
Title I of the Act.2 EPA has issued a
“General Preamble’ describing EPA’s
preliminary views on how EPA intends
to review SIPs and SIP revisions
submitted under Title | of the Act,
including those state submittals
containing moderate PM-10
nonattainment area SIP requirements
(see generally 57 FR 13498 (April 16,
1992) and 57 FR 18070 (April 28,
1992)). The General Preamble provides
a detailed discussion of EPA’s
interpretation of the Title |
requirements.

Those states containing initial
moderate PM-10 nonattainment areas
(those areas designated nonattainment
under Section 107(d)(4)(B)) were
required to submit, among other things,
the following provisions by November
15, 1991:

1. Provisions to assure that
Reasonably Available Control Measures

1The 1990 Amendments to the Clean Air Act
made significant changes to the Act. See Pub. L. No.
101-549, 104 Stat. 2399. References herein are to
the Clean Air Act, as amended (‘“‘the Act”). The
Clean Air Act is codified, as amended, in the U.S.
Code at 42 U.S.C. Sections 7401, et seq.

2Subpart 1 contains provisions applicable to
nonattainment areas generally, and Subpart 4
contains provisions specifically applicable to PM—
10 nonattainment areas. At times, Subpart 1 and
Subpart 4 overlap or may conflict. EPA has
attempted to clarify the relationship among these
provisions in the “General Preamble” and, as
appropriate, in today’s notice and supporting
information.

(including such reductions in emissions
from existing sources in the area as may
be obtained through the adoption, at a
minimum, of Reasonably Available
Control Technology) shall be
implemented no later than December
10, 1993;

2. Either a demonstration (including
air quality modeling) that the plan will
provide for attainment as expeditiously
as practicable but no later than
December 31, 1994, or a demonstration
that attainment by that date is
impracticable;

3. Quantitative milestones which are
to be achieved every three years and
which demonstrate Reasonable Further
Progress (RFP) toward attainment by
December 31, 1994; and

4. Provisions to assure that the control
requirements applicable to major
stationary sources of PM-10 also apply
to major stationary sources of PM-10
precursors except where the
Administrator determines that such
sources do not contribute significantly
to PM-10 levels which exceed the
NAAQS in the area. See Sections 172(c),
188, and 189 of the Act.

States with initial moderate PM-10
nonattainment areas were required to:
(1) submit a permit program for the
construction and operation of new and
modified major stationary sources of
PM-10 by June 30, 1992 (see Section
189(a)); and (2) submit contingency
measures by November 15, 1993, which
were to become effective without further
action by the state or EPA, upon a
determination by EPA that the area has
failed to achieve RFP or to attain the
PM-10 NAAQS by the applicable
statutory deadline (see Section 172(c)(9)
and 57 FR 13543-13544). Oregon has
made submittals in response to both of
the above described requirements. EPA
intends to address the submittal
containing the new source review
permit program in a separate action.

B. State Withdrawal of November 15,
1991, SIP

On November 15, 1991, to address the
CAAA of 1990, Oregon submitted a PM—
10 nonattainment area SIP for the
Medford-Ashland PM-10 nonattainment
area. EPA determined the submittal to
be complete on April 10, 1992.
However, because of various problems
with the submittal that EPA and the
state were working to resolve, EPA had,
to date, not taken formal action on the
nonattainment area attainment plan.

On January 6, 1997, EPA received a
notification from the Oregon
Department of Environmental Quality
(ODEQ) that it was withdrawing the
Medford-Ashland PM-10 SIP. The state

requested that the attainment plan be
withdrawn effective immediately.

As indicated in its January 6, 1997,
letter, ODEQ intends to re-submit a
revised attainment plan, a complete
maintenance plan, and a request to
redesignate the area to attainment by
March 1998. EPA notes that significant
improvement has been made in air
quality in the Medford-Ashland PM-10
nonattainment area. Based on current
air quality data, the area has attained the
annual and 24-hour PM-10 NAAQS at
the area’s ambient monitoring sites.
However, the area lacks a technical
demonstration indicating attainment of
the NAAQS throughout the airshed as
required under the CAA.

C. Finding of Failure To Submit

The 1990 Amendments establish
specific consequences if EPA finds that
a state has failed to meet certain
requirements of the CAA. Of particular
relevance here is section 179(a)(1) of the
CAA, the mandatory sanctions
provision. Section 179(a) sets forth four
findings that form the basis for
application of a sanction. The first
finding, that a state has failed to submit
a plan or one or more elements of a plan
required under the CAA, is the finding
relevant to this rulemaking.

Due to the withdrawal by the state of
the Medford-Ashland PM-10 attainment
plan, the statutory requirement to
submit such a plan for the area is no
longer satisfied. Therefore, EPA finds
that the state of Oregon has failed to
make a SIP submission for the Medford-
Ashland PM-10 nonattainment area as
required pursuant to section
189(a)(2)(A) of the CAA.

If the state does not correct this
deficiency, i.e., by submitting a
complete plan as required by the Act,
within 18 months of the effective date
of today’s rulemaking, pursuant to
section 179(a) of the CAA and 40 CFR
52.31, the offset sanction identified in
section 179(b) of the CAA will be
applied in the Medford-Ashland PM-10
nonattainment area. If the state still has
not made a complete submission 6
months after the offset sanction is
imposed, then the highway funding
sanction will apply in the affected area,
in accordance with 40 CFR 52.31. In
addition, section 110(c) of the Act
provides that EPA promulgate a federal
implementation plan (FIP) no later than
two years after a finding under section
179(a) if prior to that time the EPA has
not approved the submission correcting
the deficiency.

The 18-month clock will stop and the
sanctions will not take effect if, within
18 months after the date of the finding,
EPA finds that the state has made a
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complete submittal as to each of the SIP
elements for which these findings are
made. In addition, EPA will not
promulgate a FIP if the state makes the
required SIP submittal and EPA takes
final action to approve the submittal
within two years of EPA’s finding.

I1. Final Action
A. Rule

Today, EPA is making a finding of
failure to submit an attainment plan for
the Medford-Ashland, Oregon, PM-10
nonattainment area. Specifically, EPA is
making a finding that Oregon has not
submitted a plan satisfying the
requirement under section 189(a)(2)(A)
of the Act. This section requires that
each state submit a plan that includes
certain provisions required under
section 189(a)(1) within one year of the
date of enactment of the Clean Air Act
Amendments of 1990 (i.e., by November
15, 1991) for areas designated
nonattainment for PM—-10 under section
107(d)(4). Other provisions required
under section 189(a)(1)(A) were due at
a later date (i.e., provisions relating to
new source review). See section
189(a)(2)(A).

B. Effective Date Under the
Administrative Procedures Act

The Administrative Procedures Act
(APA) applies to this rulemaking action.
Under the APA, 5 U.S.C. 553(d)(3),
agency rulemaking may take effect
sooner than 30 days after the date of
publication in the Federal Register if
the agency has good cause to mandate
an earlier effective date. Today’s action
concerns a SIP submission that is
already overdue. On February 11, 1997,
EPA notified the state that EPA was
considering the action it is taking today.
Consequently, the state has been on
notice for some time that today’s action
was pending. In addition, today’s action
simply starts a ““clock’ that will not
result in sanctions against the state for
18 months, and that the state may “‘turn
off” through the submission of a
complete SIP submittal. These reasons
support establishing an effective date
that is earlier than 30 days after the date
of publication. Therefore, today’s action
will be effective June 13, 1997.

C. Notice-and-Comment Under the
Administrative Procedures Act

This rule is a final agency action, but
is not subject to the notice-and-
comment requirements of the APA, 5
U.S.C. 553(b). EPA believes that,
because of the limited time provided to
make findings of failure to submit and
findings of incompleteness regarding
SIP submissions or elements of SIP

submission requirements, Congress did
not intend such findings to be subject to
notice-and-comment rulemaking.
However, to the extent such findings are
subject to notice-and-comment
rulemaking, EPA invokes the good cause
exception pursuant to the APA, 5 U.S.C.
553(b)(3)(B). Notice-and-comment are
unnecessary because no EPA judgment
is involved in making a honsubstantive
finding of failure to submit elements of
SIP submissions required by the Clean
Air Act. Furthermore, providing notice-
and-comment would be impracticable
because of the limited time provided
under the statute for making such
determinations. Finally, notice-and-
comment would be contrary to the
public interest because it would divert
agency resources from the critical
substantive review of complete SIPs.
See 58 FR 51270, 51272, n.17 (Oct. 1,
1993); 59 FR 39832, 39853 (Aug. 4,
1994).

I11. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866
review.

B. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act™), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to state,
local, or tribal governments in the
aggregate, or to the private sector, of
$100 million or more. Under Section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted on by the rule.

EPA has determined that today’s
action is not a Federal mandate. The
various CAA provisions discussed in
this rule require the state to submit SIPs.
This rule merely provides a finding that
the state did not meet those
requirements. This rule does not, by
itself, require any particular action by
the state, local, or tribal government; or
by the private sector.

For the same reasons, EPA has
determined that this rule contains no
regulatory requirements that might
significantly or uniquely affect small
governments.

C. Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(RFA), 5 U.S.C. 600 et seq., EPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities of any rule
subject to the notice-and-comment
rulemaking requirements. Because this
action is exempt from such
requirements as described above, it is
not subject to the RFA.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. section 801(a)(1)(A) as
added by the Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA), EPA submitted a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the General
Accounting Office prior to publication
of the rule in today’s Federal Register.
This rule is not a “major rule” as
defined by 5 U.S.C. section 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by August 12, 1997.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See CAA
section 307(b)(2), 42 U.S.C. 7607(b)(2))

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Particulate matter.

Dated: May 8, 1997.
Chuck Clarke,
Regional Administrator.
[FR Doc. 97-15566 Filed 6—12-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63

[AD-FRL-5839-2]

RIN 2060-AHO7

National Emission Standards for
Hazardous Air Pollutants From
Secondary Lead Smelting

AGENCY: Environmental Protection
Agency (EPA).
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ACTION: Direct final rule: Amendments
to rule.

SUMMARY: This action amends the
national emission standards for
hazardous air pollutants (NESHAP) for
new and existing secondary lead
smelters. Changes to the NESHAP are
being made to address comments
received in petitions to reconsider sent
to the EPA following promulgation of
the final rule. These changes affect
several aspects of the final rule
including applicability of the THC limit
for collocated blast and reverberatory
furnaces, minimum baghouse standard
operating procedure (SOP)
requirements, and bag leak detection
system specifications and requirements.
Several minor changes are also being
made to clarify the intent of the rule.
The EPA is making these amendments
as a direct final rule without prior
proposal because the Agency views this
as a noncontroversial amendment and
anticipates no significant adverse
comments.

The EPA is also proposing these
amendments in the Proposed Rules
Section of this Federal Register. If no
significant adverse comments are
received in response to this direct final
rule, no further action is contemplated
in relation to the proposal. If the EPA
receives significant adverse comments,
the direct final rule will be withdrawn
and all public comments received will
be addressed in a subsequent final rule
based on the proposed rule. The EPA
will not institute a second comment
period on the proposal. Any parties
interested in commenting on the
amendments should do so at this time.
DATES: Effective Date. This action will
be effective August 4, 1997 unless
significant adverse comments on this
action are received by July 14, 1997. If
significant adverse comments are
received, the EPA will withdraw this
Direct Final rule and will publish timely
notice of the withdrawal inthe Federal
Register, and all public comments
received will be addressed in a
subsequent final rule.

Judicial Review. Under section
307(b)(1) of the Act, judicial review of
a NESHAP is available only by filing a
petition for review in the U.S. Court of
Appeals for the District of Columbia
Circuit within 60 days of today’s
publication of this final rule. Under
section 307(b)(2) of the Act, the
requirements that are the subject of
today’s notice may not be challenged
later in civil or criminal proceedings
brought by the EPA to enforce these
requirements.

ADDRESSES: Docket. Docket No. A—-92—
43, containing information considered

by the EPA in development of the
promulgated standards, is available for
public inspection and copying between
8:00 a.m. and 5:30 p.m., Monday
through Friday except for Federal
holidays, at the following address: U.S.
Environmental Protection Agency, Air
and Radiation Docket and Information
Center (MC-6102), 401 M Street, SW.,
Washington, DC 20460; telephone (202)
260-7548. The docket is located at the
above address in Room M-1500,
Waterside Mall (ground floor). A
reasonable fee may be charged for
copying.

Comments. Written comments should
be submitted to: Docket A—92-43, U.S.
EPA, Air & Radiation Docket &
Information Center, 401 M. Street, S.W.,
Room 1500, Washington, D.C. 20460.
FOR FURTHER INFORMATION CONTACT: Mr.
Kevin Cavender, Metals Group,
Emission Standards Division (MD-13),
U.S. Environmental Protection Agency,
Research Triangle Park, North Carolina
27711; telephone (919) 541-2364.

SUPPLEMENTARY INFORMATION:

The information presented in this
preamble is organized as follows:

I. Background
Il. Summary
A. Summary of Promulgated Standards
B. Summary of Changes Made Since
Promulgation
C. Summary of Environmental, Energy,
Health, Cost, and Economic Impacts
111, Public Participation
IV. Significant Public Comments and
Responses
A. Definition of Collocated Blast Furnace and
Reverberatory Furnaces
B. Test Methods for Determining Hood Face
and Doorway Air Velocities
C. Minimum Baghouse SOP Requirements
D. Bag Leak Detection System Specifications
and Requirements
V. Administrative Requirements
A. Docket
B. Executive Order 12866
C. Unfunded Mandates Act
D. Paperwork Reduction Act
E. Regulatory Flexibility Act
F. Submission to Congress and the General
Accounting Office

I. Background

The NESHAP for secondary lead
smelting (40 CFR part 63, subpart X)
was proposed in the Federal Register on
June 9, 1994 (59 FR 29750). The EPA
received 31 letters commenting on the
proposed rule and proposed area source
listing. After considering fully the
comments received, the EPA
promulgated this NESHAP in the
Federal Register on June 23, 1995 (60
FR 32587).

The final rule establishes emission
limits for lead, as a surrogate for all
metallic Hazardous Air Pollutants

(HAP), from smelting furnaces, refining
kettles, agglomerating furnaces, dryers,
and fugitive dust sources at secondary
lead smelters. The final rule also
establishes emission limits for total
hydrocarbons (THC), as a surrogate for
HAP organics, from smelting furnaces.
Work practice standards (i.e., minimum
hood face velocities, and building
enclosures) were specified for the
capture and control of process fugitive
sources including furnace charging
equipment and tapping locations,
refining kettles, driers, and
agglomerating furnace vents and taps.
The final rule also requires smelters to
develop site specific Standard Operating
Procedures (SOP) manuals for fugitive
dust control and baghouse operation
and maintenance. Minimum SOP
requirements were specified in the rule.

Following publication of the final
rule, the EPA received three petitions
for reconsideration pursuant to section
307(d)(7)(B) of the act from secondary
lead smelter owners and operators, and
the Association of Battery Recyclers, an
industry trade association that
represents the majority of the secondary
lead smelters in the United States.

The petitioners had subsantive
objections to several technical
requirements in the final rule that were
not included in the proposal. The EPA
has determined that several of the
objections contained in the petitions,
though not dealing with critical parts of
the rule, are properly founded and that
the rule should be revised. The EPA
extended the compliance and SOP
submittal dates by six months, in order
to allow affected sources time to address
the changes being made in this action.
The extension was published in the
Federal Register on December 12, 1996
(60 FR 65334). The EPA is making
further amendments in this document.

I1. Summary
A. Summary of Promulgated Standards

The promulgated rule, as amended,
establishes standards to limit HAP
emissions from smelting furnaces,
refining kettles, agglomerating furnaces,
dryers, and fugitive dust sources at both
major source and area source secondary
lead smelters. The promulgated rule
does not apply to primary lead smelters,
lead refiners, or lead remelters.

1. Process Emission Sources

Owners and operators of all smelting
furnace types must limit lead compound
emissions, which is a surrogate for all
metal HAP, to no more than 2.0
milligrams per dry standard cubic meter
(mg/dscm; 0.00087 grains per dry
standard cubic foot (gr/dscf)). Owners
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and operators must limit THC
emissions, which is a surrogate for all
organic HAP’s, to varying levels
depending on the smelting furnace type.
No THC limits apply to reverberatory,
rotary, and electric furnaces not
collocated with blast furnaces.

Owners and operators of collocated
blast furnaces and reverberatory
furnaces must comply with a THC limit
of 20 parts per million by volume
(ppmv) as propane at 4 percent carbon
dioxide (CO2) when both furnaces are
operating. Less stringent limits apply
when the reverberatory furnace is not
operating. When the reverberatory
furnace is not operating, new blast
furnaces collocated with reverberatory
furnaces must comply with a THC limit
of 70 ppmv, and existing blast furnaces
must comply with a THC limit of 360
ppmv. For the purpose of this rule, a
collocated blast furnace and
reverberatory furnace is defined as
operation at the same site of a
reverberatory furnace and a blast
furnace with the volumetric flow rate
discharged from the reverberatory
furnaces being at least equal to that
discharged from the blast furnaces.

The THC standard for a collocated
blast furnace and reverberatory furnace
is based on commingling the high-
volume, high-temperature
(approximately 1000 °C) reverberatory
exhaust with the low-volume, low-
temperature (approximately 100 °C)
blast furnace exhaust to incinerate the
organic HAP in the blast furnace
exhaust. Organics are further reduced in
a typical collocated blast furnace and
reverberatory configuration since the
reverberatory furnace processes the
majority of the broken battery materials
while the blast furnace processes
reverberatory slag and only small
amounts of broken batteries.

Owners and operators of new blast
furnaces not collocated with a
reverberatory furnace (as defined above)
must comply with a THC limit of 70
ppmv. Existing blast furnaces not
collocated with a reverberatory furnace
must comply with a THC limit of 360
ppmv. The THC emissions from each
blast furnace charging chute at all
smelters with blast furnaces shall not
exceed 0.20 kilograms per hour (kg/hr;
0.44 pounds per hour (Ib/hr)).

Table 2 in the attached regulatory text
summarizes the emission limits for
smelting furnace process sources.

2. Process Fugitive Emission Sources

Owners and operators must comply
with either of two process fugitive
emission control options. Each process
fugitive emission source must be
controlled either by an enclosure-type

hood that is ventilated to a control
device or must be fully enclosed within
a total enclosure that is ventilated to a
control device. Lead compound
emissions, as a surrogate for all metal
HAP’s, from each hood or building
control device are limited to 2.0 mg/
dscm (0.00087 gr/dscf).

Refining kettle enclosure hoods must
have a minimum air velocity into all
hood openings (i.e., face velocity) of 75
meters per minute (m/min; 250 feet per
minute (fpm)), and the enclosure hoods
over drying kiln transition pieces must
have a minimum face velocity of 110 m/
min (350 fpm). All other process
fugitive emission sources (charging
points, lead and slag taps, and
agglomerating furnaces) with an
enclosure hood must have a minimum
face velocity of 90 m/min (300 fpm). If
a ventilated building is used to control
process fugitive sources, then it must be
ventilated at such a rate as to maintain
a lower than ambient pressure within
the building, ensuring that a in-draft
will exist at all doors and other
openings.

Table 3 in the attached regulatory text
summarizes the requirements for
process fugitive emission sources.

3. Fugitive Dust Sources

Fugitive dust emissions must be
controlled by the measures specified in
a standard operating procedures (SOP)
manual. The SOP must be developed by
the owner or operator of each smelter
and submitted to the Administrator for
approval. The SOP must describe the
measures that will be used to control
fugitive dust emissions from plant
roadways; the battery breaking area; the
furnace, refining, and casting areas; and
the materials storage and handling
areas. Acceptable control measures
include either a total enclosure of the
fugitive dust source and ventilation of
the enclosure to a control device, or a
combination of partial enclosures, wet
suppression, and pavement cleaning.
Lead compound emissions, as a
surrogate for all metal HAP’s, from
enclosure control devices must be
limited to 2.0 mg/dscm (0.00087 gr/
dscf).

4. Compliance Dates

Compliance for existing sources must
be achieved no later than December 23,
1997, or upon startup for new or
reconstructed sources.

5. Compliance Test Methods

Compliance with the emission limits
for lead compounds shall be determined
according to EPA Reference Method 12
(40 CFR part 60, appendix A). EPA
Reference Method 9 is not required for

determining compliance with the
emission limits for lead compounds.
Compliance with the THC emission
limits shall be determined according to
EPA Reference Method 25A (40 CFR
part 60, appendix A). Concentrations of
THC shall be reported in ppmv, as
propane, corrected to 4 percent CO; to
correct for dilution. Sampling point
locations shall be determined according
to EPA Reference Method 1, and stack
gas conditions shall be determined, as
appropriate, according to EPA Reference
Methods 2, 3, 3B, and 4 (40 CFR part 60,
appendix A).

6. Monitoring Requirements

The rule requires an initial lead
compound emission test for all subject
control devices to demonstrate
compliance with the lead compound
emission standards. In addition, the rule
requires annual compliance testing for
devices controlling process and process
fugitive emission sources. All owners
and operators must also prepare SOP
manuals for the systematic inspection
and maintenance of all baghouses, and
install and operate bag leak detection
systems. Where required, a single
bagleak detector may be used to monitor
a common stack serving multiple
baghouses. Each manual shall also
include provisions for the diagnosis of
problems and a corrective action plan.
Plans for corrective action must
prescribe procedures to be followed
whenever an alarm is triggered.

Compliance with the THC emission
standards (except that for blast furnace
charging) will require monitoring either
afterburner or incinerator temperature
or THC concentration. The THC
emission limit includes a carbon
dioxide correction factor which
accounts for dilution (e.g., combining
non-process streams, and tempering air).
As such, the THC monitor may be
placed anywhere down stream of any
organic HAP control devices (e.g., after
the baghouse). Only an initial
compliance test is required for blast
furnace charging.

7. Notification Requirements

The owner or operator will be
required to comply with the notification
requirements in the General Provisions
to part 63 (40 CFR part 60, subpart A).
In addition, owners and operators will
be required to submit the fugitive dust
control SOP and the baghouse SOP to
the Administrator for review and
approval.

8. Recordkeeping and Reporting
Requirements

Owners and operators will be
required to comply with the
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recordkeeping and reporting
requirements in the General Provisions
to part 63 (40 CFR part 60, subpart A).
In addition, the owners and operators
will be required to maintain records
demonstrating that they have
implemented the requirements of the
fugitive dust control SOP and the
baghouse SOP, including records of all
bag leak detection system alarms and
corrective actions.

B. Summary of Changes Made Since
Promulgation

The EPA has made several changes to
the promulgated rule based on
comments contained in the petitions for
reconsideration. A summary of the
changes is presented below. Additional
discussion of the changes and the
rationale for these changes is presented
in section 11-C of this preamble.

1. Definitions

Several definitions were revised or
added to resolve issues and clarify the
intent of the rule. The definition of a bag
leak detection system was revised to
specifically not exclude devices that
operate on the principle of light
transmittance. Bag leak detection
systems still must meet the
specifications outlined in § 63.548(e).

A definition of collocated blast
furnace and reverberatory furnace was
added. The new definition is based, in
part, on the relative exhaust rate for the
blast furnace compared to the
reverberatory furnace. This definition
was added in response to comments
from two smelters where the blast
furnace exhaust was substantially
higher than the reverberatory furnace
making commingling infeasible.

The definitions of secondary lead
smelter and smelting were revised and
a definition of lead alloy was added to
clarify that solder reclamation
operations are not subject to the rule.

The definitions of partial and total
enclosure were revised to clarify the
intent of the rule. A definition of a high
efficiency particulate air (HEPA) filter
was added for completeness.

2. Standards for Process Fugitive
Sources

Section 63.544 was re-organized to
clarify the intent of the rule due to
comments received. Specifically, the
section was revised to make it clear that
a facility wishing to comply with the
standard through the use of a total
enclosure may still use local hooding
within the total enclosure, and that a
facility may choose to control some
fugitive emission sources with total
enclosures and others through enclosure

hooding. These changes do not affect
the requirements of the rule.

The minimum doorway air velocity
requirement for total enclosures has
been deleted. As revised, owners and
operators choosing to control process
fugitive emission sources through total
enclosures are required to ventilate the
building at a rate that would ensure in-
draft at all doorways. This requirement
would replace the requirement for
maintaining an in-draft velocity of 250
meters per minute at all doorways.

3. Test Methods and Schedule

The test method for demonstrating
compliance with the hood face velocity
has been revised to address comments
received in the petitions. The current
procedure could be read to require
facilities to test the hood face velocity
with all access doors in the open
position. One petitioner argued that this
requirement would, in many instances,
result in artificial operating conditions
that would make compliance impossible
for certain operators. The rule is being
revised to clarify that facilities may
demonstrate compliance with the access
doors positioned consistent with normal
operation.

The test method for demonstrating
compliance with the doorway air
velocity requirements has been revised
to address comments received in the
petitions. As revised, owners and
operators are given two options for
demonstrating that the enclosure is
ventilated at a sufficient rate to ensure
in-draft at all openings. Under the first
option, a vane anemometer is placed in
the center of each doorway to
demonstrate that air is being drawn into
the building. Alternatively, an owner or
operator can elect to install a pressure
gauge on the leeward wall of the
enclosure and demonstrate that the
building is under a negative pressure as
compared to ambient pressure.

4. Monitoring Requirements

The minimum maintenance
requirements specified in the rule have
been revised to address comments
received in the petitions. The frequency
of several of the required inspections
were lowered to reduce the burden
placed on operators. In addition, the
requirements were revised to allow for
alternative means of inspection where
appropriate (e.g., fan vibration analysis
in lieu of visual inspection for wear).

The specifications and requirements
for bag leak detection systems have been
revised. The minimum detection
capability of the bag leak system was
increased to 10 milligram per actual
cubic meter from 1 milligram per actual
cubic meter.

The requirement that a facility
perform a compliance test in order to
adjust the settings on the bag leak
detection system has been dropped.
Facilities will be allowed to adjust the
bag leak detector as provided in written
EPA guidance or manufacturers written
guidance in the event EPA guidance is
not available. In addition, annual
compliance tests have been instated.

The bag leak detection requirement
for positive pressure baghouses has been
changed. Positive pressure baghouses
equipped with stacks now must meet
the same bag leak detection system
requirements as negative pressure
baghouses. None of the affected
secondary lead smelters currently
operate any positive pressure baghouses
without stacks, nor are any expected to
install such systems. Therefore positive
pressure baghouses without stacks are
not addressed in the rule.

Facilities that have equipped their
baghouses with HEPA filters as a
secondary filter to control emissions
escaping the baghouse primary filter are
exempted from the bag leak detection
requirements. However, the facility
must monitor the pressure drop across
the HEPA filter, and if the pressure drop
falls outside of the limit(s) specified by
the filter manufacturer, the owner must
take appropriate corrective measures.
Baghouses that are used to control
emissions from total enclosures used to
comply with the fugitive dust standards
(8 63.545) are also exempted from the
bag leak detection requirements.

5. Notification Requirements

The submittal date for the fugitive
dust control SOP and the SOP for
baghouses has been extended by 30 days
from June 23, 1997, to July 23, 1997.
This extension is being made to allow
owners and operators adequate time to
incorporate the changes being made in
this revision into their SOP manuals.

C. Summary of Environmental, Energy,
Health, Cost, and Economic Impacts

The final standards, as amended, will
reduce total nationwide emissions of
both metal HAP’s and organic HAP’s
from secondary lead smelters by 1,230
megagrams per year (Mg/yr) (1,356 tons/
yr). These reductions include 53 Mg/yr
(58 tons/yr) of metal HAP’s and 1,176
Mag/yr (1,296 tons/yr) of organic HAP’s.
The organic HAP emission reduction
estimate has been reduced since
promulgation by 54 Mg/yr (60 tons/yr).
This change is due to two facilities no
longer meeting the definition of a
facility with a collocated blast furnace
and reverberatory furnace. The
amendments made in today’s action do
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not significantly change the cost and
economic impacts of the final rule.

I11. Public Participation

Following promulgation, the EPA
received three petitions for
reconsideration from representatives of
secondary lead smelters (Docket ID Nos.
IV=D-48, IV-D-49, and IV-D-50). The
EPA met with the petitioners to discuss
the comments contained in the
petitions. Following the meeting, the
petitioners provided the EPA with
additional information to support the
comments made in the petitions (Docket
ID Nos. IV-D-51, and 1V-D-52).

IV. Significant Public Comments and
Responses

The EPA received three petitions to
reconsider from owners and operators of
secondary lead smelters and industry
trade associations. Two of the three
petitions contained multiple comments.
A document that summarizes the
comments and arguments advanced in
the petitions, and the EPA responses,
was prepared. The document, entitled
“Summary of Petition Comments on
Promulgated Rule and EPA Responses,
Secondary Lead Smelting NESHAP”,
may be found in the docket (Docket ID
No. V-B-2). It serves as the basis for the
revisions that have been made to the
standard since promulgation. This
section contains a detailed discussion of
the significant comments contained in
the petitions and the EPA’s responses.
Significant comments and new
information were received on four
topics: the definition of collocated blast
and reverberatory furnaces, test methods
for determining hood face and doorway
air velocities, minimum baghouse SOP
requirements, and bag leak detection
system specifications and requirements.

A. Definition of Collocated Blast
Furnace and Reverberatory Furnaces

Comment: Two petitioners (Docket ID
Nos. IV-D-49, and IV-D-50) requested
reconsideration of the THC limit for
collocated blast furnaces and
reverberatory furnaces. One petitioner
(Docket ID No. IV-D-49) indicated that
their blast furnace was originally
designed as a primary lead blast
furnace, and as such, had an exhaust
rate 10 times higher than typical
secondary lead blast furnaces. The high
blast furnace exhaust rate compared to
their low reverberatory exhaust rate
made commingling technically and
economically infeasible. The petition
supplied information to support the
claim.

The second petitioner (Docket ID No.
IV-D-50) pointed out that the term
*““collocated”” was not defined, and

argued that smelter configurations very
dramatically. They identified one
facility that would have difficulty
meeting the requirements since they had
two blast furnaces and only one
reverberatory furnace. Upon request, the
petitioner supplied the exhaust
flowrates for the two blast furnaces
(25,300 scfm, total) and the
reverberatory furnace (8,800 scfm)
(Docket ID No. IV-D-52).

Response: The EPA reviewed the
requests and the additional information
provided by the petitioners. The EPA
evaluated the differences in furnace
exhaust rates for facilities with blast and
reverberatory furnaces (Docket ID No.
11-B—36). Information on the exhaust
rates was obtained for all eight of the
existing facilities with both blast and
reverberatory furnaces. On reviewing
the information, two groupings of
facilities were evident. Six of the
facilities had blast furnace exhaust rates
which were less than roughly half that
of the reverberatory exhaust rate. In
contrast, two facilities had blast furnace
exhaust rates which are more than 150
percent of the reverberatory exhaust
rate. These two facilities, Doe Run,
Missouri; and Schuylkill, Louisiana, are
the facilities represented in the
petitions.

Commingling of the exhaust gases is
the basis for the collocated blast furnace
and reverberatory furnace THC emission
limit. The principle of commingling the
exhaust gases is based on a large hot
(2000+ degree Fahrenheit) reverberatory
furnace exhaust acting as the principle
heat source to incinerate any organics in
the smaller cooler (roughly 200 °F) blast
furnace exhaust. Clearly this condition
is not met at the two facilities
represented in the petitions. As such, it
is unlikely that these two facilities
would be able to achieve the THC
standard for collocated blast furnaces
and reverberatory furnaces by
commingling, nor is it likely that they
could achieve the standard through the
use of afterburners.

To correct this situation, the EPA is
adding the following definition of
collocated blast furnace and
reverberatory furnace to the final rule:

“Collocated blast furnace and
reverberatory furnace means operation at the
same location of a blast furnace and a
reverberatory furnace with the volumetric
flow rate discharged from the blast furnace
equal to or less than that discharged from the
reverberatory furnace.”

Under this definition, the two
facilities represented in the petition
would not be classified as having a
collocated blast furnace and
reverberatory furnace. As such, their
blast furnaces would be subject to the

blast furnace THC limit of 360 ppmv as
propane rather than the 20 ppmv limit
for collocated furnaces.

B. Test Methods for Determining Hood
Face and Doorway Air Velocities

Comment: One petitioner (Docket 1D
No. IV-D-50) objected to the
requirements in the rule for
demonstrating compliance with the
hood face air velocity standard.
Specifically, the petitioner objected to
the requirement that all access doors to
a hood be open when measuring hood
face velocity. The petitioner noted that
at least one smelter has a charging hood
with two doors to allow charging from
either direction, but only one is open at
any one time. In addition, the petitioner
pointed out that some of the doors are
used solely for the purpose of allowing
periodic access for maintenance and
other necessary activities. The petitioner
argues that the requirement may render
compliance with the face velocity
standard impossible for certain
operators, and does so unnecessarily
because it does not reflect normal
operations.

Response: The intent of the
requirements is to ensure that adequate
capture velocities are maintained during
normal operating conditions. The EPA
did not intend to require compliance
demonstrations during artificial “‘worst
case’’ operating conditions. As such, the
EPA is revising § 63.547(d) to clarify the
rule’s intent.

Each access door and opening open
during normal operation shall be tested.
When a given access door is being
tested, all other access doors shall be in
the position they would be in during
normal operation.

Comment: Two petitioners
commented on the requirements for
demonstrating compliance with the
doorway air velocity standard for total
enclosures. One petitioner (Docket ID
No. IV-D-50) noted that the
requirement could be read to mean that
all doors that might be open during
normal operation be open
simultaneously during testing,
regardless of whether such conditions
occur during normal operations. A
second petitioner (Docket ID No. IV-D—
48) also commented that the rule was
ambiguous on where and how the
compliance with the air velocity
requirement is to be measured. The
petitioner also noted concern about the
acheivability of the 250 feet per minute
air velocity requirement. Both
petitioners noted that requirements on
doorway air velocities were not
contained in the proposed rule, and that
the industry did not have an
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opportunity to comment on the
requirements.

Response: The EPA’s intent was to
require adequate ventilation to ensure
air flow into the building at all
doorways during normal operation
conditions. Upon further consideration,
the EPA believes that the 250 foot per
minute doorway velocity requirement is
excessive for this purpose, and would
result in undue burden to the industry.
As such, the EPA is revising the
requirement. As revised, a facility must
ventilate the building to a rate that
ensures air flow is into the building at
all doorways that would be open during
normal operation. Two alternative
methods are provided for demonstrating
compliance. Owners and operators can
choose to demonstrate in-draft at each
door using a vane anemometer, or may
install a pressure gauge on the leeward
wall to demonstrate that the building is
maintained at a lower than ambient
pressure.

C. Minimum Baghouse SOP
Requirements

Comment: One petitioner (Docket 1D
No. IV-D-50) commented on the
minimum requirements for the
baghouse inspection and maintenance
SOP. While agreeing that an appropriate
inspection and maintenance program is
critical to monitoring performance, they
argued that the minimum requirements
set forth by the rule were unrealistic and
unnecessary in some cases. The
petitioner indicated that the EPA
underestimated the labor required to
satisfy the minimum requirements. The
petitioner also argued that frequent
baghouse inspections would result in
increased fugitive emissions (due to
wear on door seals) and worker
exposure.

Response: The EPA has reviewed the
minimum requirements for the
baghouse inspection and maintenance
SOP, and the labor estimates provided
by the petitioners. The labor estimates
to complete the minimum inspection
requirements are significantly higher
than previously estimated. The EPA has
revised 8§ 63.548(c) to reflect a more
realistic schedule. In addition, several of
the requirements have been reworded to
allow for alternatives to visual
inspections where appropriate. The
revised requirements, which still
include continuous bag leak detection,
will reduce the labor burden associated
with baghouse inspections while still
providing adequate protection of the
environment.

D. Bag Leak Detection System
Specifications and Requirements

Comment: Two petitioners (Docket ID
No. IV-D-48, and IV-D-50) commented
on the rules requirement that a
compliance test be performed after any
adjustments to the required bag leak
detectors are made. One petitioner
(Docket ID No. IV-D-48) stated that this
requirement does not reflect the realities
of normal operations and, as such, may
cause unacceptable difficulties in
practice. They further stated that all
measurement instruments require
calibration on a routine basis, with the
calibration interval dependent upon the
instrument’s sensitivity and detection
requirements. Without such sensitivity
adjustments, the presence of drift may
cause the system to operate improperly.
The second petitioner (Docket ID No.
1V-D-50) echoed the need for periodic
adjustments to account for drift. They
also commented that the requirement
tying the adjustment to compliance
testing ignores the actual operation of
bag leak detectors. Because there is no
set relationship between the particulate
emissions, as measured by the unit, and
lead emission levels, the bag leak
detector is not a monitor of lead
emissions. Rather, its purpose is to
reveal bag leaks.

Response: Upon further
consideration, the EPA agrees that
periodic adjustment of the bag leak
detector system may be necessary, and
that adjustment of the bag leak detector
should not be tied to compliance
demonstrations. The intended use of the
bag leak detector was as a process
monitor, able to identify upset
conditions in the baghouse operation.
The EPA is concerned however, that
unrestricted adjustment of the bag leak
detector could result in improper use,
possibly resulting in the alarm and
sensitivity settings being set such that
leaks or malfunctions could occur
undetected. As such, the EPA has
revised the bag leak system adjustment
requirements to: (1) delink bag leak
detector adjustment and compliance
testing, (2) allow for routine minor
adjustments to the detector system, (3)
require owners and operators to identify
in their baghouse SOP all routine
adjustments expected, and (4) require
that owners and operators perform a
complete baghouse inspection to ensure
proper operation of the baghouse prior
to any significant adjustments to the
sensitivity or range.

In addition, a requirement for annual
compliance testing has been instated.
Instating annual compliance testing
should not result in a significant
increase in compliance testing costs

over those imposed in the promulgated
rule. The EPA assumed that facilities
would wish to adjust bag leak detection
settings at least once a year, which as
written, would have triggered
compliance testing.

Comment: One petitioner (Docket ID
No. IV-D-48) argued that the bag leak
detection system detection capability
requirement is too restrictive. Section
63.548(e)(1) requires that the bag
detection system be able to detect
emissions of particulate matter at 1.0
milligram per actual cubic meter or less.
The petitioner argues that, since the bag
leak detector system monitors PM rather
than lead, the specification does not
correlate to the emission limit in the
rule. They also argue that the
specification is unnecessary to ensure
that a bag leak detection system is
capable of detecting tears and/or leaks
in baghouse bags. Furthermore, the
petitioner noted concern that the
specification is based on information
provided by only one manufacturer of
one type of bag leak detector.

Response: The EPA did not intend to
tie the bag leak detector detection
capability to the lead limit. The intent
of the requirement was to set a
minimum detection capability to ensure
a minimum quality and capability of the
detection systems to be used. Bag leak
detection systems were being used at
several secondary lead smelters. The
detection capability was set based on
what was believed to be the detection
capability of the systems already being
used at these smelters. Upon further
review it was determined that the 1.0
milligram per actual cubic meter
detection capability was actually the
capability of the most sensitive bag leak
detectors available, and was not
representative of the bag leak detectors
already in use at secondary lead
smelters. The EPA is increasing the
detection capability to 10 milligram per
actual cubic meter which is more
representative of the existing bag leak
detectors, and still meets the EPA’s
purpose of ensuring systems capable of
detecting baghouse upset conditions.

Comment: One petitioner (Docket 1D
No. IV-D-48) commented that some
baghouses are equipped with HEPA
filters. The petitioner believes that it is
unnecessary and impractical to require
bag leak detection systems for these
units, and that requiring visual
inspections of the HEPA units and
review of operating readouts in
accordance with an approved SOP is
fully protective of human health and the
environment.

Response: The EPA acknowledges
that some baghouses are equipped with
HEPA filters which act as a secondary
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filter, and that these secondary filters
may provide improved protection from
bag leaks. The EPA also agrees that the
use of a bag leak detector on such a
system would likely provide little if any
additional protection over proper
inspection and monitoring of operating
parameters (such as pressure drop). As
such, the EPA is adding § 63.548(g) to
exempt baghouses equipped with
secondary HEPA filters from the bag
leak detection requirement and add
alternative monitoring requirements for
these systems.

Comment: One commenter (Docket ID
No. IV-D-50) argued that the
requirement for bag leak detectors on all
baghouses for process, process fugitive,
and fugitive emissions is excessive.
They contend that there are
applications, particularly baghouses
used to control particulate from
building ventilation, in which units will
not function due to the nature of the
particulate.

Response: Upon further review, the
EPA agrees that bag leak detectors will
provide little to no useful information
on baghouses used to control fugitive
dust emissions from building
ventilation. This is due to the low inlet
loadings associated with these systems.
As such, the EPA is adding § 63.548(h)
to exempt baghouses used to control
fugitive dust emissions from the bag
leak detection requirement. Owners and
operators are still required to develop
and adhere to a SOP for the operation
and maintenance of these baghouses
that meets the minimum requirements
specified in § 63.548(c).

V. Administrative Requirements
A. Docket

The docket is an organized and
complete file of all the information
considered by the EPA in the
development of this rulemaking. The
docket is a dynamic file, since material
is added throughout the rulemaking
development. The docket system is
intended to allow members of the public
and affected industries to readily
identify and locate documents so that
they can effectively participate in the
rulemaking process. Along with the
BID’s and preambles to the proposed
and promulgated standards, the
contents of the docket will serve as the
official record in case of judicial review
(section 307(d)(7)(A) of the Act).

B. Executive Order 12866

The Agency must determine whether
a regulatory action is “significant” and
therefore subject to OMB review and the
requirements of the E.O. 12866, (58 FR
51735, October 4, 1993). The Executive

Order defines “‘significant regulatory
action” as one that is likely to result in
arule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

It has been determined that this
amendment to the final rule is not a
“significant regulatory action’ under
the terms of the Executive Order and is
therefore not subject to OMB review.

C. Unfunded Mandates Act

Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”) requires
that the Agency prepare a budgetary
impact statement before promulgating a
rule that includes a Federal mandate
that may result in expenditure by State,
local, and tribal governments, in
aggregate, or by the private sector, of
$100 million or more in any 1 year.
Section 203 requires the Agency to
establish a plan for obtaining input from
and informing, educating, and advising
any small governments that may be
significantly or uniquely affected by the
rule.

Under section 205 of the Unfunded
Mandates Act, the Agency must identify
and consider a reasonable number of
regulatory alternatives before
promulgating a rule for which a
budgetary impact statement must be
prepared. The Agency must select from
those alternatives the least costly, most
cost-effective, or least burdensome
alternative that achieves the objectives
of the rule, unless the Agency explains
why this alternative is not selected or
the selection of this alternative is
inconsistent with law.

This amendment reduces the costs of
complying with the final rule, it will not
increase expenditures by State, local,
and tribal governments or the private
sector. Therefore, the Agency has not
prepared a budgetary impact statement
or specifically addressed the selection of
the least costly, most cost-effective, or
least burdensome alternative. Because
small governments will not be

significantly or uniquely affected by this
rule, the Agency is not required to
develop a plan with regard to small
governments.

D. Paperwork Reduction Act

Under the Paperwork Reduction Act,
44 U.S.C 3501 et seq., the EPA must
consider the paperwork burden imposed
by any information collection request in
a proposed or final rule. This
amendment to the rule will not impose
any new information collection
requirements.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act (or
RFA, Public Law 96-354, September 19,
1980) requires Federal agencies to give
special consideration to the impact of
regulation on small businesses. The
RFA specifies that a regulatory
flexibility analysis must be prepared if
a screening analysis indicates a
regulation will have a significant
economic impact on a substantial
number of small entities. EPA has
determined that it is not necessary to
prepare a regulatory flexibility analysis
in connection with this final rule. EPA
has also determined that this rule will
not have a significant economic impact
on a substantial number of small
entities. This amendment will not result
in increased economic impacts to small
entities, and will result in reduced
impacts in all cases.

F. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, the
EPA submitted a report containing this
rule and other required information to
the U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This
amendment is not a “major rule” as
defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 63

Environmental protection, Air
pollution control, Hazardous
substances, Reporting and
recordkeeping requirements, Secondary
lead smelters.

Dated: June 4, 1997.
Carol M. Browner,
Administrator.

For the reasons set out in the
preamble, title 40, chapter I, of the Code
of Federal Regulations is amended as
follows:
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PART 63—[AMENDED)]

1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

2. Part 63 subpart X is revised to read
as follows:

Subpart X—National Emission Standards
for Hazardous Air Pollutants from
Secondary Lead Smelting

Secs.

63.541 Applicability.

63.542 Definitions.

63.543 Standards for process sources.

63.544 Standards for process fugitive sources.

63.545 Standards for fugitive dust sources.

63.546 Compliance dates.

63.547 Test methods.

63.548 Monitoring requirements.

63.549 Notification requirements.

63.550 Recordkeeping and reporting
requirements.

Subpart X—National Emission
Standards for Hazardous Air Pollutants
from Secondary Lead Smelting

§63.541 Applicability.

(a) The provisions of this subpart
apply to the following affected sources

at all secondary lead smelters: blast,
reverberatory, rotary, and electric
smelting furnaces; refining kettles;
agglomerating furnaces; dryers; process
fugitive sources; and fugitive dust
sources. The provisions of this subpart
do not apply to primary lead smelters,
lead refiners, or lead remelters.

(b) Table 1 of this subpart specifies
the provisions of subpart A that apply
and those that do not apply to owners
and operators of secondary lead
smelters subject to this subpart.

TABLE 1.—GENERAL PROVISIONS APPLICABILITY TO SUBPART X

Reference

Applies to
subpart X

Comment

63.6 (d) and (h)
63.7

63.11
63.12 to 63.15

Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
NO v
Yes.
Yes.
Yes.
NO v
Yes.
NO v
Yes.

No opacity limits in rule.

No opacity or visible emission limits in subpart X.

Flares will not be used to comply with the emission limits.

§63.542 Definitions.

Terms used in this subpart are
defined in the Act, in subpart A of this
part, or in this section as follows:

Agglomerating furnace means a
furnace used to melt into a solid mass
flue dust that is collected from a
baghouse.

Bag leak detection system means an
instrument that is capable of monitoring
particulate matter (dust) loadings in the
exhaust of a baghouse in order to detect
bag failures. A bag leak detection system
includes, but is not limited to, an
instrument that operates on
triboelectric, light scattering,
transmittance or other effect to monitor
relative particulate matter loadings.

Battery breaking area means the plant
location at which lead-acid batteries are
broken, crushed, or disassembled and
separated into components.

Blast furnace means a smelting
furnace consisting of a vertical cylinder
atop a crucible, into which lead-bearing
charge materials are introduced at the
top of the furnace and combustion air is
introduced through tuyeres at the
bottom of the cylinder, and that uses
coke as a fuel source and that is
operated at such a temperature in the
combustion zone (greater than 980 °C)
that lead compounds are chemically
reduced to elemental lead metal.

Blast furnace charging location means
the physical opening through which raw
materials are introduced into a blast
furnace.

Collocated blast furnace and
reverberatory furnace means operation
at the same location of a blast furnace
and a reverberatory furnace with the
volumetric flow rate discharged from
the blast furnace being at equal to or less
than that discharged from the
reverberatory furnace.

Dryer means a chamber that is heated
and that is used to remove moisture
from lead-bearing materials before they
are charged to a smelting furnace.

Dryer transition piece means the
junction between a dryer and the charge
hopper or conveyor, or the junction
between the dryer and the smelting
furnace feed chute or hopper located at
the ends of the dryer.

Electric furnace means a smelting
furnace consisting of a vessel into which
reverberatory furnace slag is introduced
and that uses electrical energy to heat
the reverberatory furnace slag to such a
temperature (greater than 980 °C) that
lead compounds are reduced to
elemental lead metal.

Enclosure hood means a hood that
covers a process fugitive emission
source on the top and on all sides, with
openings only for access to introduce or

remove materials to or from the source
and through which an induced flow of
air is ventilated.

Fugitive dust source means a
stationary source of hazardous air
pollutant emissions at a secondary lead
smelter that is not associated with a
specific process or process fugitive vent
or stack. Fugitive dust sources include,
but are not limited to, roadways, storage
piles, materials handling transfer points,
materials transport areas, storage areas,
process areas, and buildings.

Furnace and refining/casting area
means any area of a secondary lead
smelter in which:

(1) Smelting furnaces are located; or

(2) Refining operations occur; or

(3) Casting operations occur.

High efficiency particulate air (HEPA)
filter means a filter that has been
certified by the manufacturer to remove
99.97 percent of all particles 0.3
micrometers and larger.

Lead alloy means an alloy in which
the predominant component is lead.

Materials storage and handling area
means any area of a secondary lead
smelter in which lead-bearing materials
(including, but not limited to, broken
battery components, reverberatory
furnace slag, flue dust, and dross) are
stored or handled between process steps
including, but not limited to, areas in
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which materials are stored in piles, bins,
or tubs, and areas in which material is
prepared for charging to a smelting
furnace. Materials storage and handling
area does not include areas used
exclusively for storage of blast furnace
slag.

Fgartial enclosure means a structure
comprised of walls or partitions on at
least three sides or three-quarters of the
perimeter surrounding stored materials
or process equipment to prevent the
entrainment of particulate matter into
the air.

Pavement cleaning means the use of
vacuum equipment, water sprays, or a
combination thereof to remove dust or
other accumulated material from the
paved areas of a secondary lead smelter.

Plant roadway means any area of a
secondary lead smelter that is subject to
vehicle traffic, including traffic by fork
lifts, front-end loaders, or vehicles
carrying whole batteries or cast lead
ingots. Excluded from this definition are
employee and visitor parking areas,
provided they are not subject to traffic
by vehicles carrying lead-bearing
materials.

Process fugitive emission source
means a source of hazardous air
pollutant emissions at a secondary lead
smelter that is associated with lead
smelting or refining, but is not the
primary exhaust stream from a smelting
furnace, and is not a fugitive dust
source. Process fugitive sources include,
but are not limited to, smelting furnace
charging points, smelting furnace lead
and slag taps, refining kettles,
agglomerating furnaces, and drying kiln
transition pieces.

Refining kettle means an open-top
vessel that is constructed of cast iron or
steel and is indirectly heated from
below and contains molten lead for the
purpose of refining and alloying the
lead. Included are pot furnaces,
receiving kettles, and holding kettles.

Reverberatory furnace means a
refractory-lined furnace that uses one or
more flames to heat the walls and roof
of the furnace and lead-bearing scrap to
such a temperature (greater than 980 °C)
that lead compounds are chemically
reduced to elemental lead metal.

Rotary furnace (also known as a rotary
reverberatory furnace) means a furnace
consisting of a refractory-lined chamber
that rotates about a horizontal axis and
that uses one or more flames to heat the
walls of the furnace and lead-bearing
scrap to such a temperature (greater
than 980 °C) that lead compounds are
chemically reduced to elemental lead
metal.

Secondary lead smelter means any
facility at which lead-bearing scrap
material, primarily, but not limited to,

lead-acid batteries, is recycled into
elemental lead or lead alloys by
smelting.

Smelting means the chemical
reduction of lead compounds to
elemental lead or lead alloys through
processing in high-temperature (greater
than 980 °C) furnaces including, but not
limited to, blast furnaces, reverberatory
furnaces, rotary furnaces, and electric
furnaces.

Total enclosure means a roofed and
walled structure with limited openings
to allow access and egress for people
and vehicles that meets the
requirements of 40 CFR 265.1101(a)(1),
(@)(2)(1), and (c)(1)(i). .

Vehicle wash means a device for
removing dust and other accumulated
material from the wheels, body, and
underside of a vehicle to prevent the
inadvertent transfer of lead
contaminated material to another area of
a secondary lead smelter or to public
roadways.

Wet suppression means the use of
water, water combined with a chemical
surfactant, or a chemical binding agent
to prevent the entrainment of dust into
the air from fugitive dust sources.

§63.543 Standards for process sources.

(a) No owner or operator of a
secondary lead smelter shall discharge
or cause to be discharged into the
atmosphere from any existing, new, or
reconstructed blast, reverberatory,
rotary, or electric smelting furnace any
gases that contain lead compounds in
excess of 2.0 milligrams of lead per dry
standard cubic meter (0.00087 grains of
lead per dry standard cubic foot).

(b) [Reserved]

(c) No owner or operator of a
secondary lead smelter with a
collocated blast furnace and
reverberatory furnace shall discharge or
cause to be discharged into the
atmosphere from any existing, new, or
reconstructed blast furnace or
reverberatory furnace any gases that
contain total hydrocarbons in excess of
20 parts per million by volume,
expressed as propane corrected to 4
percent carbon dioxide, except as
allowed under Paragraphs (c)(1) and
(c)(2) of this section.

(1) No owner or operator of a
secondary lead smelter with a
collocated blast furnace and
reverberatory furnace shall discharge or
cause to be discharged into the
atmosphere from any existing blast
furnace any gases that contain total
hydrocarbons in excess of 360 parts per
million by volume, expressed as
propane corrected to 4 percent carbon
dioxide, during periods when the
reverberatory furnace is not operating.

(2) No owner or operator of a
secondary lead smelter with a
collocated blast furnace and
reverberatory furnace shall discharge or
cause to be discharged into the
atmosphere from any blast furnace that
commences construction or
reconstruction after June 9, 1994, any
gases that contain total hydrocarbons in
excess of 70 parts per million by
volume, expressed as propane corrected
to 4 percent carbon dioxide, during
periods when the reverberatory furnace
is not operating.

(d) No owner or operator of a
secondary lead smelter with only blast
furnaces shall discharge or cause to be
discharged into the atmosphere from
any existing blast furnace any gases that
contain total hydrocarbons in excess of
360 parts per million by volume,
expressed as propane corrected to 4
percent carbon dioxide.

(e) No owner or operator of a
secondary lead smelter with only blast
furnaces shall discharge or cause to be
discharged into the atmosphere from
any blast furnace that commences
construction or reconstruction after June
9, 1994, any gases that contain total
hydrocarbons in excess of 70 parts per
million by volume, expressed as
propane corrected to 4 percent carbon
dioxide.

(f) If the owner or operator of a blast
furnace or collocated blast furnace and
reverberatory furnace combines the blast
furnace charging process fugitive
emissions with the blast furnace process
emissions and discharges them to the
atmosphere through a common emission
point, then compliance with the
applicable total hydrocarbon
concentration limit under paragraph (c)
of this section shall be determined
downstream from the point at which the
two emission streams are combined.

(9) If the owner or operator of a blast
furnace or a collocated blast furnace and
reverberatory furnace does not combine
the blast furnace charging process
fugitive emissions with the blast furnace
process emissions and discharges such
emissions to the atmosphere through
separate emission points, then the total
hydrocarbon emission rate for the blast
furnace process fugitive emissions shall
not be greater than 0.20 kilograms per
hour (0.44 pounds per hour).

(h) Except as provided in paragraph
(i) of this section, following the initial
test to demonstrate compliance with
paragraph (a) of this section, the owner
or operator of a secondary lead smelter
shall conduct a compliance test for lead
compounds on an annual basis (no later
than 12 calendar months following the
previous compliance test).
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(i) If a compliance test demonstrates
a source emitted lead compounds at 1.0
milligram of lead per dry standard cubic
meter (0.00044 grains of lead per dry
standard cubic foot) or less during the

time of the compliance test, the owner
or operator of a secondary lead smelter
shall be allowed up to 24 calendar

months from the previous compliance

test to conduct the next annual
compliance test for lead compounds.

(j) The standards for process sources
are summarized in table 2.

TABLE 2.—SUMMARY OF STANDARDS FOR PROCESS SOURCES

Furnace configuration

Lead com-
pounds (milli-
grams per dry
standard cubic

Total hydrocarbons

Citation

meter)
Collocated blast furnace and reverberatory fur-
nace:
When both furnaces operating ...........ccccceue. 2.0 | 20 parts per million by volumel ...........cccoccveeenne. §63.543(a),(c).
When reverberatory furnace not operating ... 2.0 | 360 parts per million by volume? (existing) ......... §63.543(a),(c)(1).

Reverberatory, rotary, and electric

Not applicable

70 parts per million by volume?! (new)2
360 parts per million by volume? (existing) ..
70 parts per million by volume?! (new)2
0.20 kilograms per hour3 .....

§63.543(a),(c)(2).
§63.543(a),(d).
§63.543(e).
§63.543(g).
§63.543(a).

1Total hydrocarbons emission limits are as propane at 4 percent carbon dioxide to correct for dilution, based on a 3-hour average.

2New sources include those furnaces that commence construction or reconstruction after June 9, 1994.

3 Applicable to blast furnace charging process fugitive emissions that are not combined with the blast furnace process emissions prior to the
point at which compliance with the total hydrocarbons concentration standard is determined.

§63.544 Standards for process fugitive
sources.

(a) Each owner or operator of a
secondary lead smelter shall control the
process fugitive emission sources listed
in paragraphs (a)(1) through (a)(6) of this
section in accordance with the
equipment and operational standards
presented in paragraphs (b) and (c) of
this section.

(1) Smelting furnace and dryer
charging hoppers, chutes, and skip
hoists;

(2) Smelting furnace lead taps, and
molds during tapping;

(3) Smelting furnace slag taps, and
molds during tapping;

(4) Refining kettles;

(5) Dryer transition pieces; and

(6) Agglomerating furnace product
taps.

(b) Process fugitive emission sources
shall be equipped with an enclosure
hood meeting the requirements of
paragraphs (b)(1), (b)(2), or (b)(3) of this
section, or be located in a total
enclosure subject to general ventilation
that maintains the building at a lower
than ambient pressure to ensure in-draft
through any doorway opening.

(1) All process fugitive enclosure
hoods except those specified for refining
kettles and dryer transition pieces shall
be ventilated to maintain a face velocity
of at least 90 meters per minute (300 feet
per minute) at all hood openings.

(2) Process fugitive enclosure hoods
required for refining kettles in
paragraph (a) of this section shall be
ventilated to maintain a face velocity of
at least 75 meters per minute (250 feet
per minute).

(3) Process fugitive enclosure hoods
required over dryer transition pieces in
paragraph (a) of this section shall be
ventilated to maintain a face velocity of
at least 110 meters per minute (350 feet
per minute).

(c) Ventilation air from all enclosures
hoods and total enclosures shall be
conveyed to a control device. Gases
discharged to the atmosphere from these
control devices shall not contain lead
compounds in excess of 2.0 milligrams
of lead per dry standard cubic meter
(0.00087 grains per dry standard cubic
foot).

(d) All dryer emission vents and
agglomerating furnace emission vents
shall be ventilated to a control device

that shall not discharge to the
atmosphere any gases that contain lead
compounds in excess of 2.0 milligrams
of lead per dry standard cubic meter
(0.00087 grains per dry standard cubic
foot).

(e) Except as provided in paragraph (f)
of this section, following the date of the
initial test to demonstrate compliance
with paragraphs (c) and (d) of this
section, the owner or operator of a
secondary lead smelter shall conduct a
compliance test for lead compounds on
an annual basis (no later than 12
calendar months following the previous
compliance test).

(f) If a compliance test demonstrates
a source emitted lead compounds at 1.0
milligram of lead per dry standard cubic
meter (0.00044 grains of lead per dry
standard cubic foot) or less during the
time of the compliance test, the owner
or operator of a secondary lead smelter
shall be allowed up to 24 calendar
months from the previous compliance
test to conduct the next annual
compliance test for lead compounds.

(9) The standards for process fugitive
sources are summarized in table 3.

TABLE 3.—SUMMARY OF STANDARDS FOR PROCESS FUGITIVE SOURCES

Fugitive emission source

Control device
lead compound
emission limit (mil-
ligrams per dry
standard cubic
meter)

Enclosed hood or
doorway face ve-
locity (meters/
minute)

Citation

Control Option |

Smelting furnace and dryer charging hoppers, chutes, and skip hoists
Smelting furnace lead taps and molds during tapping

2.0
2.0

190
190

§63.544 (b), (c).
§63.544 (b), (c).
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TABLE 3.—SUMMARY OF STANDARDS FOR PROCESS FUGITIVE SOURCES—Continued

Fugitive emission source

Control device
lead compound
emission limit (mil-
ligrams per dry

Enclosed hood or
doorway face ve-
locity (meters/

Citation

standard cubic minute)
meter)
Smelting furnace slag taps and molds during tapping ........cccceeeviieeiiieeenne. 2.0 190 | §63.544 (b), (c).
Refining KEtHes .....ocveieiieiee e 2.0 175 | §63.544 (b), (c).
Dryer transition pieces 2.0 1110 | §63.544 (b), (c).
Agglomerating furnace process vents and product taps 2.0 190 | §63.544 (b), (c).
Control Option Il
Enclosed building ventilated to a control device ..........c.cccocviviiiiniieniieennene 20 | §63.544 (b), (c).
Applicable to Both Control Options
Dryer and agglomerating furnace emission VENtS ..........cccoceeveeiieeneeniieeneens 20| §63.544(d).

1Enclosure hood face velocity applicable to those process fugitive sources not located in an enclosed building ventilated to a control device.

§63.545 Standards for fugitive dust
sources.

(a) Each owner or operator of a
secondary lead smelter shall prepare
and at all times operate according to a
standard operating procedures manual
that describes in detail the measures
that will be put in place to control
fugitive dust emission sources within
the areas of the secondary lead smelter
listed in paragraphs (a)(1) through (a)(5)
of this section.

(1) Plant roadways;

(2) Battery breaking area;

(3) Furnace area;

(4) Refining and casting area; and

(5) Materials storage and handling
area.

(b) The standard operating procedures
manual shall be submitted to the
Administrator or delegated authority for
review and approval.

(c) The controls specified in the
standard operating procedures manual
shall at a minimum include the
requirements of paragraphs (c)(1)
through (c)(5) of this section.

(1) Plant roadways—jpaving of all
areas subject to vehicle traffic and
pavement cleaning twice per day of
those areas, except on days when
natural precipitation makes cleaning
unnecessary or when sand or a similar
material has been spread on plant
roadways to provide traction on ice or
snow.

(2) Battery breaking area—partial
enclosure of storage piles, wet
suppression applied to storage piles
with sufficient frequency and quantity
to prevent the formation of dust, and
pavement cleaning twice per day; or
total enclosure of the battery breaking
area.

(3) Furnace area—partial enclosure
and pavement cleaning twice per day; or
total enclosure and ventilation of the
enclosure to a control device.

(4) Refining and casting area—partial
enclosure and pavement cleaning twice

per day; or total enclosure and
ventilation of the enclosure to a control
device.

(5) Materials storage and handling
area—partial enclosure of storage piles,
wet suppression applied to storage piles
with sufficient frequency and quantity
to prevent the formation of dust, vehicle
wash at each exit from the area, and
paving of the area; or total enclosure of
the area and ventilation of the enclosure
to a control device, and a vehicle wash
at each exit.

(d) The standard operating procedures
manual shall require that daily records
be maintained of all wet suppression,
pavement cleaning, and vehicle washing
activities performed to control fugitive
dust emissions.

(e) No owner or operator of a
secondary lead smelter shall discharge
or cause to be discharged into the
atmosphere from any building or
enclosure ventilation system any gases
that contain lead compounds in excess
of 2.0 milligrams of lead per dry
standard cubic meter (0.00087 grains of
lead per dry standard cubic foot).

§63.546 Compliance dates.

(a) Each owner or operator of an
existing secondary lead smelter shall
achieve compliance with the
requirements of this subpart no later
than December 23, 1997.

(b) Each owner or operator of a
secondary lead smelter that commences
construction or reconstruction after June
9, 1994, shall achieve compliance with
the requirements of this subpart by June
13, 1997 or upon startup of operations,
whichever is later.

8§63.547 Test methods.

(a) The following test methods in
appendix A of part 60 listed in
paragraphs (a)(1) through (a)(5) of this
section shall be used to determine
compliance with the emission standards

for lead compounds under §§ 63.543(a),
63.544 (c), and (d), and 63.545(e):

(1) Method 1 shall be used to select
the sampling port location and the
number of traverse points.

(2) Method 2 shall be used to measure
volumetric flow rate.

(3) Method 3 shall be used for gas
analysis to determine the dry molecular
weight of the stack gas.

(4) Method 4 shall be used to
determine moisture content of the stack
gas.

(5) Method 12 shall be used to
determine compliance with the lead
compound emission standards. The
minimum sample volume shall be 0.85
dry standard cubic meters (30 dry
standard cubic feet) and the minimum
sampling time shall be 60 minutes for
each run. Three runs shall be performed
and the average of the three runs shall
be used to determine compliance.

(b) The following test methods in
appendix A of part 60 listed in
paragraphs (b)(1) through (b)(5) of this
section shall be used, as specified, to
determine compliance with the
emission standards for total
hydrocarbons under § 63.543 (c), (d), (e),
and (g):

(1) Method 1 shall be used to select
the sampling port location to determine
compliance under § 63.543(c), (d), (e),
and (g).

(2) Method 2 shall be used to measure
volumetric flow rate to determine
compliance under § 63.543(g).

(3) The Single Point Integrated
Sampling and Analytical Procedure of
Method 3B shall be used to measure the
carbon dioxide content of the stack
gases to determine compliance under
§63.543 (c), (d), and (e).

(4) Method 4 shall be used to measure
moisture content of the stack gases to
determine compliance under §63.543

(©), (d), (e), and (g).
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(5) Method 25A shall be used to
measure total hydrocarbon emissions to
determine compliance under §63.543
(c), (d), (e), and (g). The minimum
sampling time shall be 1 hour for each
run. A minimum of three runs shall be
performed. A 1-hour average total
hydrocarbon concentration shall be
determined for each run and the average
of the three 1-hour averages shall be
used to determine compliance. The total
hydrocarbon emissions concentrations
for determining compliance under
§63.543(c), (d), and (e) shall be
expressed as propane and shall be
corrected to 4 percent carbon dioxide, as
described in paragraph (c) of this
section.

(c) For the purposes of determining
compliance with the emission limits
under §63.543 (c), (d), and (e), the
measured total hydrocarbon
concentrations shall be corrected to 4
percent carbon dioxide as listed in
paragraphs (c)(1) through (c)(2) of this
section in the following manner:

(1) If the measured percent carbon
dioxide is greater than 0.4 percent in
each compliance test, the correction
factor shall be determined by using
equation (1).

Co,
where:

F = correction factor (no units)

CO; = percent carbon dioxide
measured using Method 3B, where the
measured carbon dioxide is greater than
0.4 percent.

(2) If the measured percent carbon
dioxide is equal to or less than 0.4
percent, then a correction factor (F) of
10 shall be used.

(3) The corrected total hydrocarbon
concentration shall be determined by
multiplying the measured total
hydrocarbon concentration by the
correction factor (F) determined for each
compliance test.

(d) Compliance with the face velocity
requirements under § 63.544(b) for
process fugitive enclosure hoods shall
be determined by the following test
methods in paragraphs (d)(1) or (d)(2) of
this section.

(1) Owners and operators shall
calculate face velocity using the
procedures in paragraphs (d)(21)(i)
through (d)(1)(iv) of this section.

(i) Method 1 shall be used to select
the sampling port location in the duct
leading from the process fugitive
enclosure hood to the control device.

(i) Method 2 shall be used to measure
the volumetric flow rate in the duct
from the process fugitive enclosure
hood to the control device.

(iii) The face area of the hood shall be
determined from measurement of the
hood. If the hood has access doors, then
face area shall be determined with the
access doors in the position they are in
during normal operating conditions.

(iv) Face velocity shall be determined
by dividing the volumetric flow rate
determined in paragraph (d)(1)(ii) of this
section by the total face area for the
hood determined in paragraph (d)(1)(iii)
of this section.

(2) The face velocity shall be
measured directly using the procedures
in paragraphs (d)(2)(i) through (d)(2)(v)
of this section.

(i) A propeller anemometer or
equivalent device shall be used to
measure hood face velocity.

(ii) The propeller of the anemometer
shall be made of a material of uniform
density and shall be properly balanced
to optimize performance.

(iii) The measurement range of the
anemometer shall extend to at least 300
meters per minute (1,000 feet per
minute).

(iv) A known relationship shall exist
between the anemometer signal output
and air velocity, and the anemometer
must be equipped with a suitable
readout system.

(v) Hood face velocity shall be
determined for each hood open during
normal operation by placing the
anemometer in the plane of the hood
opening. Access doors shall be
positioned consistent with normal
operation.

(e) Owners and operators shall
determine compliance with the doorway
in-draft requirement for enclosed
buildings in 8 63.544(b) using the
procedures in paragraphs (e)(1) or (e)(2)
of this section.

(2)(i) Owners and operators shall use
a propeller anemometer or equivalent
device meeting the requirements of
paragraphs (d)(2)(ii) through (d)(2)(iv) of
this section.

(i) Doorway in-draft shall be
determined by placing the anemometer
in the plane of the doorway opening
near its center.

(iii) Doorway in-draft shall be
demonstrated for each doorway that is
open during normal operation with all
remaining doorways in the position they
are in during normal operation.

(2)(i) Owners and operators shall
install a differential pressure gage on the
leeward wall of the building to measure
the pressure difference between the
inside and outside of the building.

(ii) The pressure gage shall be
certified by the manufacturer to be
capable of measuring pressure
differential in the range of 0.02 to 0.2
mm Hg.

(iii) Both the inside and outside taps
shall be shielded to reduce the effects of
wind.

(iv) Owners and operators shall
demonstrate the inside of the building is
maintained at a negative pressure as
compared to the outside of the building
of no less than 0.02 mm Hg when all
doors are in the position they are in
during normal operation.

§63.548 Monitoring requirements.

(a) Owners and operators of secondary
lead smelters shall prepare, and at all
times operate according to, a standard
operating procedures manual that
describes in detail procedures for
inspection, maintenance, and bag leak
detection and corrective action plans for
all baghouses (fabric filters) that are
used to control process, process fugitive,
or fugitive dust emissions from any
source subject to the lead emission
standards in §863.543, 63.544, and
63.545, including those used to control
emissions from building ventilation.
This provision shall not apply to
process fugitive sources that are
controlled by wet scrubbers.

(b) The standard operating procedures
manual for baghouses required by
paragraph (a) of this section shall be
submitted to the Administrator or
delegated authority for review and
approval.

(c) The procedures specified in the
standard operating procedures manual
for inspections and routine maintenance
shall, at a minimum, include the
requirements of paragraphs (c)(1)
through (c)(9) of this section.

(1) Daily monitoring of pressure drop
across each baghouse cell.

(2) Weekly confirmation that dust is
being removed from hoppers through
visual inspection, or equivalent means
of ensuring the proper functioning of
removal mechanisms.

(3) Daily check of compressed air
supply for pulse-jet baghouses.

(4) An appropriate methodology for
monitoring cleaning cycles to ensure
proper operation.

(5) Monthly check of bag cleaning
mechanisms for proper functioning
through visual inspection or equivalent
means.

(6) Monthly check of bag tension on
reverse air and shaker-type baghouses.
Such checks are not required for shaker-
type baghouses using self-tensioning
(spring loaded) devices.

(7) Quarterly confirmation of the
physical integrity of the baghouse
through visual inspection of the
baghouse interior for air leaks.

(8) Quarterly inspection of fans for
wear, material buildup, and corrosion
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through visual inspection, vibration
detectors, or equivalent means.

(9) Except as provided in paragraphs
(9) and (h) of this section, continuous
operation of a bag leak detection system.

(d) The procedures specified in the
standard operating procedures manual
for maintenance shall, at a minimum,
include a preventative maintenance
schedule that is consistent with the
baghouse manufacturer’s instructions
for routine and long-term maintenance.

(e) The bag leak detection system
required by paragraph (a)(9) of this
section, shall meet the specifications
and requirements of paragraphs (e)(1)
through (e)(8) of this section.

(1) The bag leak detection system
must be certified by the manufacturer to
be capable of detecting particulate
matter emissions at concentrations of 10
milligram per actual cubic meter (0.0044
grains per actual cubic foot) or less.

(2) The bag leak detection system
sensor must provide output of relative
particulate matter loadings.

(3) The bag leak detection system
must be equipped with an alarm system
that will alarm when an increase in
relative particulate loadings is detected
over a preset level.

(4) The bag leak detection system
shall be installed and operated in a
manner consistent with available
written guidance from the U.S.
Environmental Protection Agency or, in
the absence of such written guidance,
the manufacturer’s written
specifications and recommendations for
installation, operation, and adjustment
of the system.

(5) The initial adjustment of the
system shall, at a minimum, consist of
establishing the baseline output by
adjusting the sensitivity (range) and the
averaging period of the device, and
establishing the alarm set points and the
alarm delay time.

(6) Following initial adjustment, the
owner or operator shall not adjust the
sensitivity or range, averaging period,
alarm set points, or alarm delay time,
except as detailed in the approved SOP
required under paragraph (a) of this
section. In no event shall the sensitivity
be increased by more than 100 percent
or decreased more than 50 percent over
a 365 day period unless such
adjustment follows a complete baghouse
inspection which demonstrates the
baghouse is in good operating condition.

(7) For negative pressure, induced air
baghouses, and positive pressure
baghouses that are discharged to the
atmosphere through a stack, the bag leak
detector must be installed downstream
of the baghouse and upstream of any
wet acid gas scrubber.

(8) Where multiple detectors are
required, the system’s instrumentation
and alarm may be shared among
detectors.

(f) The standard operating procedures
manual required by paragraph (a) of this
section shall include a corrective action
plan that specifies the procedures to be
followed in the case of a bag leak
detection system alarm. The corrective
action plan shall include, at a
minimum, the procedures used to
determine and record the time and
cause of the alarm as well as the
corrective actions taken to correct the
control device malfunction or minimize
emissions as specified in paragraphs
(F(1) and (f)(2) of this section.

(1) The procedures used to determine
the cause of the alarm must be initiated
within 30 minutes of the alarm.

(2) The cause of the alarm must be
alleviated by taking the necessary
corrective action(s) which may include,
but not be limited to, paragraphs (f)(2)(i)
through (f)(2)(vi) of this section.

(i) Inspecting the baghouse for air
leaks, torn or broken filter elements, or
any other malfunction that may cause
an increase in emissions.

(ii) Sealing off defective bags or filter
media.

(iii) Replacing defective bags or filter
media, or otherwise repairing the
control device.

(iv) Sealing off a defective baghouse
compartment.

(v) Cleaning the bag leak detection
system probe, or otherwise repairing the
bag leak detection system.

(vi) Shutting down the process
producing the particulate emissions.

(9) Baghouses equipped with HEPA
filters as a secondary filter used to
control process, process fugitive, or
fugitive dust emissions from any source
subject to the lead emission standards in
§63.543, 63.544, or 63.545 are exempt
from the requirement in § 63.548(c)(9) of
this section to be equipped with a bag
leak detector. The owner or operator of
an affected source that uses a HEPA
filter shall monitor and record the
pressure drop across the HEPA filter
system daily. If the pressure drop is
outside the limit(s) specified by the
filter manufacturer, the owner or
operator must take appropriate
corrective measures, which may include
but not be limited to those given in
paragraphs (g)(1) through (g)(4) of this
section.

(1) Inspecting the filter and filter
housing for air leaks and torn or broken
filters.

(2) Replacing defective filter media, or
otherwise repairing the control device.

(3) Sealing off a defective control
device by routing air to other control
devices.

(4) Shutting down the process
producing the particulate emissions.

(h) Baghouses that are used
exclusively for the control of fugitive
dust emissions from any source subject
to the lead emissions standard in
§63.545 are exempt from the
requirement in § 63.548(c)(9) of this
section to be equipped with a bag leak
detector.

(i) The owner or operator of a
secondary lead smelter that uses a wet
scrubber to control particulate matter
and metal hazardous air pollutant
emissions from a process fugitive source
shall monitor and record the pressure
drop and water flow rate of the wet
scrubber during the initial test to
demonstrate compliance with the lead
emission limit under § 63.544(c) and (d).
Thereafter, the owner or operator shall
monitor and record the pressure drop
and water flow rate at least once every
hour and shall maintain the pressure
drop and water flow rate no lower than
30 percent below the pressure drop and
water flow rate measured during the
initial compliance test.

(i) The owner or operator of a blast
furnace or collocated blast furnace and
reverberatory furnace subject to the total
hydrocarbon standards in §63.543 (c),
(d), or (e), must comply with the
requirements of either paragraph (j)(1)
or (j)(2) of this section, to demonstrate
continuous compliance with the total
hydrocarbon emission standards.

(1) Continuous Temperature
Monitoring. (i) The owner or operator of
a blast furnace or a collocated blast
furnace and reverberatory furnace
subject to the total hydrocarbon
emission standards in 8 63.543 (c), (d),
or (e) shall install, calibrate, maintain,
and continuously operate a device to
monitor and record the temperature of
the afterburner or the combined blast
furnace and reverberatory furnace
exhaust streams consistent with the
requirements for continuous monitoring
systems in subpart A, General
Provisions.

(i) Prior to or in conjunction with the
initial compliance test to determine
compliance with §63.543 (c), (d), or (e),
the owner or operator shall conduct a
performance evaluation for the
temperature monitoring device
according to §63.8(e) of the General
Provisions. The definitions, installation
specifications, test procedures, and data
reduction procedures for determining
calibration drift, relative accuracy, and
reporting described in Performance
Specification 2, 40 CFR Part 60,
Appendix B, Sections 2, 3, 5, 7, 8, 9, and
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10 shall be used to conduct the
evaluation. The temperature monitoring
device shall meet the following
performance and equipment
specifications:

(A) The recorder response range must
include zero and 1.5 times the average
temperature identified in paragraph
(@)(2)(iii) of this section.

(B) The monitoring system calibration
drift shall not exceed 2 percent of 1.5
times the average temperature identified
in paragraph (j)(1)(iii) of this section.

(C) The monitoring system relative
accuracy shall not exceed 20 percent.

(D) The reference method shall be an
National Institute of Standards and
Technology calibrated reference
thermocouple-potentiometer system or
an alternate reference, subject to the
approval of the Administrator.

(iii) The owner or operator of a blast
furnace or a collocated blast furnace and
reverberatory furnace subject to the total
hydrocarbon emission standards shall
monitor and record the temperature of
the afterburner or the combined blast
furnace and reverberatory furnace
exhaust streams every 15 minutes
during the total hydrocarbon
compliance test and determine an
arithmetic average for the recorded
temperature measurements.

(iv) To remain in compliance with the
standards for total hydrocarbons, the
owner or operator must maintain an
afterburner or combined exhaust
temperature such that the average
temperature in any 3-hour period does
not fall more than 28 °C (50 °F) below
the average established in paragraph
(1)(@Q)(iii) of this section. An average
temperature in any 3-hour period that
falls more than 28 °C (50 °F) below the
average established in paragraph
()(Q)(iii) of this section, shall constitute
a violation of the applicable emission
standard for total hydrocarbons under
§63.543 (c), (d), or (e).

(2) Continuous Monitoring of Total
Hydrocarbon Emissions. (i) The owner
or operator of a secondary lead smelter
shall install, operate, and maintain a
total hydrocarbon continuous
monitoring system and comply with all
of the requirements for continuous
monitoring systems found in subpart A,
General Provisions.

(ii) Prior to or in conjunction with the
initial compliance test to determine
compliance with §63.543 (c), (d), or (e),
the owner or operator shall conduct a
performance evaluation for the total
hydrocarbon continuous monitoring
system according to § 63.8(e) of the
General Provisions. The monitor shall
meet the performance specifications of
Performance Specification 8, 40 CFR
Part 60, Appendix B.

(iii) Allowing the 3-hour average total
hydrocarbon concentration to exceed
the applicable total hydrocarbon
emission limit under §63.543 shall
constitute a violation of the applicable
emission standard for total
hydrocarbons under §63.543 (c), (d), or

(e).
§63.549 Notification requirements.

(a) The owner or operator of a
secondary lead smelter shall comply
with all of the notification requirements
of §63.9 of subpart A, General
Provisions.

(b) The owner or operator of a
secondary lead smelter shall submit the
fugitive dust control standard operating
procedures manual required under
§63.545(a) and the standard operating
procedures manual for baghouses
required under § 63.548(a) to the
Administrator or delegated authority
along with a notification that the
smelter is seeking review and approval
of these plans and procedures. Owners
or operators of existing secondary lead
smelters shall submit this notification
no later than July 23, 1997. The owner
or operator of a secondary lead smelter
that commences construction or
reconstruction after June 9, 1994, shall
submit this notification no later than
180 days before startup of the
constructed or reconstructed secondary
lead smelter, but no sooner than June
13, 1997. An affected source that has
received a construction permit from the
Administrator or delegated authority on
or before June 23, 1995, shall submit
this notification no later than July 23,
1997.

§63.550 Recordkeeping and reporting
requirements.

(a) The owner or operator of a
secondary lead smelter shall comply
with all of the recordkeeping
requirements under § 63.10 of the
General Provisions. In addition, each
owner or operator of a secondary lead
smelter shall maintain for a period of 5
years, records of the information listed
in paragraphs (a)(1) through (a)(6) of this
section.

(1) An identification of the date and
time of all bag leak detection system
alarms, their cause, and an explanation
of the corrective actions taken.

(2) If an owner or operator chooses to
demonstrate continuous compliance
with the total hydrocarbon emission
standards under §63.543 (c), (d), or (e)
by employing the method allowed in
§63.548(j)(1), the records shall include
the output from the continuous
temperature monitor, an identification
of periods when the 3-hour average
temperature fell below the minimum

established under §63.548(j)(1), and an
explanation of the corrective actions
taken.

(3) If an owner or operator chooses to
demonstrate continuous compliance
with the total hydrocarbon emission
standard under §63.543 (c), (d), or (e) by
employing the method allowed in
§63.548(j)(2), the records shall include
the output from the total hydrocarbon
continuous monitoring system, an
identification of the periods when the 3-
hour average total hydrocarbon
concentration exceeded the applicable
standard and an explanation of the
corrective actions taken.

(4) Any recordkeeping required as
part of the practices described in the
standard operating procedures manual
required under § 63.545(a) for the
control of fugitive dust emissions.

(5) Any recordkeeping required as
part of the practices described in the
standard operating procedures manual
for baghouses required under
§63.548(a).

(6) Records of the pressure drop and
water flow rate for wet scrubbers used
to control metal hazardous air pollutant
emissions from process fugitive sources.

(b) The owner or operator of a
secondary lead smelter shall comply
with all of the reporting requirements
under §63.10 of the General Provisions.
The submittal of reports shall be no less
frequent than specified under
§63.10(e)(3) of the General Provisions.
Once a source reports a violation of the
standard or excess emissions, the source
shall follow the reporting format
required under §63.10(e)(3) until a
request to reduce reporting frequency is
approved.

(c) In addition to the information
required under § 63.10 of the General
Provisions, reports required under
paragraph (b) of this section shall
include the information specified in
paragraphs (c)(1) through (c)(6) of this
section.

(1) The reports shall include records
of all alarms from the bag leak detection
system specified in § 63.548(e).

(2) The reports shall include a
description of the procedures taken
following each bag leak detection
system alarm pursuant to § 63.548(f) (1)
and (2).

(3) The reports shall include the
information specified in either
paragraph (c)(3)(i) or (c)(3)(ii) of this
section, consistent with the monitoring
option selected under § 63.548(h).

(i) A record of the temperature
monitor output, in 3-hour block
averages, for those periods when the
temperature monitored pursuant to
§63.548(j)(1) fell below the level
established in § 63.548(j)(1).
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(ii) A record of the total hydrocarbon
concentration, in 3-hour block averages,
for those periods when the total
hydrocarbon concentration being
monitored pursuant to § 63.548(j)(2)
exceeds the relevant limits established
in §63.543 (c), (d), and (e).

(4) The reports shall contain a
summary of the records maintained as
part of the practices described in the
standard operating procedures manual
for baghouses required under
§63.548(a), including an explanation of
the periods when the procedures were
not followed and the corrective actions
taken.

(5) The reports shall contain an
identification of the periods when the
pressure drop and water flow rate of wet
scrubbers used to control process
fugitive sources dropped below the
levels established in § 63.548(i), and an
explanation of the corrective actions
taken.

(6) The reports shall contain a
summary of the fugitive dust control
measures performed during the required
reporting period, including an
explanation of the periods when the
procedures outlined in the standard
operating procedures manual pursuant
to §63.545(a) were not followed and the
corrective actions taken. The reports
shall not contain copies of the daily
records required to demonstrate
compliance with the requirements of the
standard operating procedures manuals
required under §8 63.545(a) and
63.548(a).

[FR Doc. 97-15570 Filed 6-12-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 157

[OPP-250123; FRL-5720-5]

Ant or Roach Insecticide Bait Stations;

Exemption From Adult Portion of
Child-Resistant Testing Specifications

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Rule related notice.

SUMMARY: This document grants a 5—
year exemption from the senior-adult
test and younger-adult test effectiveness
specifications, described in 16 CFR
1700.15(b)(2) (Ease of adult opening),
for prefilled, nonrefillable ant or roach
insecticide bait stations not designed or
intended to be opened or activated in a
manner that exposes the contents to
human contact. Products qualifying for
this exemption must still fully comply

with all other child-resistant packaging
(CRP) effectiveness, compatibility, and
durability standards, as well as all other
requirements of 40 CFR part 157. CRP
certification for products relying on this
exemption must specify that the
package does not comply with the
senior and younger adult effectiveness
specifications per this exemption. This
exemption was requested by S.C.
Johnson & Son, Inc., which argued that
a package that does not require opening
or activation to put into use should not
require adult ease of opening testing.
DATES: This exemption becomes
effective on June 13, 1997 and expires
onJune 13, 2002.

FOR FURTHER INFORMATION CONTACT:
Rosalind L. Gross, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460,
Telephone number: (703) 308-7368, e-
mail: gross.rosalind@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: S.C.
Johnson & Son, Inc. requested an
exemption from the senior-adult test
and younger-adult test effectiveness
specifications, described in 16 CFR
1700.15(b)(2) (Ease of adult opening),
for prefilled, nonrefillable ant or roach
insecticide bait stations that are not
designed or intended to be opened or
activated in a manner that exposes the
contents to human contact.

I. Background

FIFRA 25(c)(3) requires EPA’s CRP
standards to be consistent with those of
the Consumer Product Safety
Commission (CPSC). EPA’s CRP
regulations at 40 CFR 157.32 require
that CRP for pesticides meet the CPSC
packaging standards (effectiveness
specifications) and testing procedures
set forth in 16 CFR 1700.15(b) and
17000.20. The CPSC Poison Prevention
Packaging Standards in 16 CFR
1700.15(b) provide that CRP, when
tested by the method described in 16
CFR 1700.20, shall meet certain child-
resistant test, senior-adult test, and
younger-adult test effectiveness
specifications. In 16 CFR 1700.15(b)(2),
the senior-adult test and younger-adult
test effectiveness specifications are
discussed with reference to the senior-
adult panel test of 16 CFR 1700.20(a)(3)
and the younger-adult panel test of 16
CFR 1700.20(a)(4), respectively.

The EPA CRP regulations provide that
exemptions from compliance may be
requested on a case-by-case basis for
specific products based on technical
factors (40 CFR 157.24(b)(3)). The
regulations further provide that any
such exemption decision will be
published in the Federal Register, will

be for a specified length of time, and
will be applicable to any product with
substantially similar composition and
intended uses.

I1. Requested Grounds for Exemption

As support for its exemption request,
S.C. Johnson & Son, Inc. advanced the
following arguments:

The purpose of adult testing is to
ensure that CRP is not difficult for
adults to use properly. If CRP is difficult
for adults to open, the concern arises
that the package may be disabled or left
unsecured to eliminate the difficulty of
reopening it. Under such circumstances
the contents would be accessible to
children. In the case of prefilled,
nonrefillable ant or roach insecticide
bait stations not designed or intended to
be opened, this concern does not arise.
There is no risk that an adult will
disable or fail to resecure a difficult to
open package, because the packages
need not be opened or activated in order
to function properly. As there is no
concern that an adult will disable or fail
to resecure such a package, there is also
no concern that the contents of disabled
or unsecured packages will be
accessible to children. Instead, from a
child safety standpoint, the only
relevant question regarding such
packages is whether they can prevent a
child from gaining access to the bait.

I11. Agency Determination

The Agency has considered the S.C.
Johnson & Son, Inc. exemption request
and the basis therefore and agrees that
it is unnecessary to test the ability of a
senior-adult or younger-adult to open
and properly resecure a package not
designed or intended to be opened or
activated. No benefits in terms of
improved child safety would be gained
by such testing. Therefore, the Agency
hereby grants a 5—year exemption from
the senior-adult test and younger-adult
test effectiveness specifications,
described in 16 CFR 1700.15(b)(2) for
prefilled, nonrefillable ant or roach
insecticide bait stations not designed or
intended to be opened or activated in a
manner that exposes the contents to
human contact. The Agency has
authority under 40 CFR 157.24(b)(3) to
grant an exemption from any CRP
requirement, including the testing
requirements, based on technical
considerations.

1V. Exemption

A 5-year exemption is granted from
the senior-adult test and younger-adult
test effectiveness specifications,
described in 16 CFR 1700.15(b)(2), for
prefilled, nonrefillable ant or roach
insecticide bait stations not designed or
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intended to be opened or activated in a
manner that exposes the contents to
human contact. Products that qualify for
this exemption must fully comply with
all other CRP effectiveness,
compatibility, and durability standards
as well as all other requirements of 40
CFR part 157. CRP certification for
products relying on this exemption
must specify that the package does not
comply with the senior and younger
adult effectiveness specifications per
this exemption. This exemption
becomes effective on June 13, 1997 and
expires on June 13, 2002.

List of Subjects in 40 CFR Part 157

Administrative practice and
procedure, Infants and children,
Packaging and containers, Pesticides
and pest, Reporting and recordkeeping
requirements.

Dated: June 4, 1997.

James Jones,
Acting Director, Registration Division, Office
of Pesticide Programs.

[FR Doc. 97-15565 Filed 6-12-97; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-300494; FRL-5718-8]

RIN 2070-AB78

Propiconazole; Pesticide Tolerances
for Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
time-limited tolerances for combined
residues of the pesticide propiconazole
in on or the raw agricultural
commodities dry beans, dry bean forage
and dry bean hay in connection with
EPA’s granting of emergency
exemptions under section 18 of the
Federal Insecticide, Fungicide, and
Rodenticide Act authorizing use of
propiconazole on dry beans in
Minnesota, North Dakota, Nebraska,
Colorado and Kansas. These tolerances
will expire and are revoked on
December 31, 1998.

DATES: This regulation becomes
effective June 13, 1997. Objections and
requests for hearings must be received
by EPA on or before August 12, 1997.
ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300494],
must be submitted to: Hearing Clerk

(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled *“Tolerance
Petition Fees’ and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the document control number, [OPP-
300494], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 1132, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA. A
copy of objections and hearing requests
filed with the Hearing Clerk may also be
submitted electronically by sending
electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Such copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1 file format
or ASCII file format. All copies of
objections and hearing requests in
electronic form must be identified by
the docket control number [OPP—
300494]. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic copies of
objections and hearing requests on this
rule may be filed online at many Federal
Depository Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: Olga Odiott, Registration Division
(7505W), Environmental Protection
Agency, 401 M St., SW., Washington,
D.C. 20460. Office location, telephone
number, and e-mail: Sixth Floor, Crystal
Mall #2, 1921 Jefferson Davis Highway,
Arlington, VA 22202. (703) 308-9363, e-
mail: odiott.olga@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA, on
its own initiative, pursuant to section
408(e) and (I)(6) of the Federal Food,
Drug, and Cosmetic Act (FFDCA), 21
U.S.C. 346a(e) and (1)(6), is establishing
tolerances for the combined residues of
the pesticide propiconazole (1-[[2-(2,4-
dichlorophenyl)-4-propyl-1,3-dioxolan-
2-yllmethyl]-1H-1,2,4-triazole)and its
metabolites determined as 2,4-
dichlorobenzoic acid (DCBA) and
expressed as parent compound, in or on
dry beans at 0.5 part per million (ppm),
in or on dry bean forage at 8.0 ppm, and
in or on dry bean hay at 8.0 ppm. These
tolerances will expire and be revoked by

EPA on December 31, 1998. After
December 31, 1998, EPA will publish a
document in the Federal Register to
remove the revoked tolerance from the
Code of Federal Regulations.

I. Background and Statutory Authority

The Food Quality Protection Act of
1996 (FQPA) (Pub. L. 104-170) was
signed into law August 3, 1996. FQPA
amends both the Federal Food, Drug,
and Cosmetic Act (FFDCA), 21 U.S.C.
301 et seq., and the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), 7 U.S.C. 136 et seq. Among
other things, FQPA amends FFDCA to
bring all EPA pesticide tolerance-setting
activities under section 408 with a new
safety standard and new procedures.
These activities are described below and
discussed in greater detail in the final
rule establishing the time-limited
tolerance associated with the emergency
exemption for use of propiconazole on
sorghum (61 FR 58135, November 13,
1996) (FRL-5572-9).

New section 408(b)(2)(A)(I)of the
FFDCA allows EPA to establish a
tolerance (the legal limit for a pesticide
chemical residue in or on a food) only
if EPA determines that the tolerance is
“safe.” Section 408(b)(2)(A)(ii) defines
“safe’” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue....”

Section 18 of FIFRA authorizes EPA
to exempt any Federal or State agency
from any provision of FIFRA, if EPA
determines that “‘emergency conditions
exist which require such exemption.”
This provision was not amended by
FQPA. EPA has established regulations
governing such emergency exemptions
in 40 CFR part 166. Section 408(1)(6) of
the FFDCA requires EPA to establish a
time-limited tolerance or exemption
from the requirement for a tolerance for
pesticide chemical residues in food that
will result from the use of a pesticide
under an emergency exemption granted
by EPA under section 18 of FIFRA. Such
tolerances can be established without
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providing notice or a period for public
comment.

Because decisions on section 18-
related tolerances must proceed before
EPA reaches closure on several policy
issues relating to interpretation and
implementation of the FQPA, EPA does
not intend for its actions on such
tolerance to set binding precedents for
the application of section 408 and the
new safety standard to other tolerances
and exemptions.

1. Emergency Exemptions for
Propiconazole on Dry Beans and
FFDCA Tolerances

The Applicants stated that Uromyces
appendiculatus, the causal organism of
the bean rust, has the potential to erupt
in epidemic proportions. Due to the
heavy precipitations during the winter
in the Midwest and high rust buildup
during previous years, the ideal
environmental conditions are present
for rapid development of the disease.
The pathogen is capable of mutating and
although resistance has been
traditionally bred into bean varieties,
the available cultivars are susceptible to
the new races of the rust. The registered
pesticides are protectant fungicides and
must be applied before infection occurs.
When disease pressure is high, effective
control is difficult to attain with these
pesticides unless all the growers in the
region begin a calendar base spray
program. Propiconazole is a curative
fungicide and because of its post-
infection activity allows an integrated
pest management approach with
applications made only at the first signs
of infection. Propiconazole is also an
antisporulant and thereby can reduce
inoculum production. EPA has
authorized under FIFRA section 18 the
use of propiconazole on dry beans for
control of rust (Uromyces
appendiculatus). After having reviewed
their submissions, EPA concurs that
emergency conditions exist for these
states.

As part of its assessment of these
emergency exemptions, EPA assessed
the potential risks presented by residues
of propiconazole in or on dry beans. In
doing so, EPA considered the new safety
standard in FFDCA section 408(b)(2),
and EPA decided that the necessary
tolerance under FFDCA section 408(1)(6)
would be consistent with the new safety
standard and with FIFRA section 18.
These tolerances will permit the
marketing of dry beans treated in
accordance with the provisions of the
section 18 emergency exemption.
Consistent with the need to move
quickly on the emergency exemption in
order to address an urgent non-routine
situation and to ensure that the resulting

food is safe and lawful, EPA is issuing
these tolerances without notice and
opportunity for public comment under
section 408(e), as provided in section
408(1)(6). Although these tolerances will
expire and are revoked on December 31,
1998, under FFDCA section 408(1)(5),
residues of the pesticide not in excess
of the amounts specified in the
tolerances remaining in or on dry beans,
dry bean forage, and dry bean hay after
that date will not be unlawful, provided
the pesticide is applied during the term
of, and in accordance with all the
conditions of, section 18 of FIFRA. EPA
will take action to revoke these
tolerances earlier if any experience
with, scientific data on, or other
relevant information on this pesticide
indicate that the residues are not safe.

EPA has not made any decisions
about whether propiconazole meets
EPA’s registration requirements for use
on dry beans or whether permanent
tolerances for this use would be
appropriate. These tolerances do not
serve as a basis for registration of
propiconazole by a State for special
local needs under FIFRA section 24(c).
Nor do these tolerances serve as the
basis for any State other than
Minnesota, North Dakota, Nebraska,
Colorado, and Kansas to use this
pesticide on this crop under section 18
of FIFRA without following all
provisions of section 18 as identified in
40 CFR part 166. For additional
information regarding the emergency
exemptions for propiconazole, contact
the Agency’s Registration Division at the
address provided above.

I11. Risk Assessment and Statutory
Findings

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides based primarily on
toxicological studies using laboratory
animals. These studies address many
adverse health effects, including (but
not limited to) reproductive effects,
developmental toxicity, toxicity to the
nervous system, and carcinogenicity.
For many of these studies, a dose
response relationship can be
determined, which provides a dose that
causes adverse effects (threshold effects)
and doses causing no observed effects
(the “no-observed effect level” or
“NOEL").

Once a study has been evaluated and
the observed effects have been
determined to be threshold effects, EPA
generally divides the NOEL from the
study with the lowest NOEL by an
uncertainty factor (usually 100 or more)
to determine the Reference Dose (RfD).

The RfD is a level at or below which
daily aggregate exposure over a lifetime
will not pose appreciable risks to
human health. An uncertainty factor
(sometimes called a *‘safety factor’’) of
100 is commonly used since it is
assumed that people may be up to 10
times more sensitive to pesticides than
the test animals, and that one person or
subgroup of the population (such as
infants and children) could be up to 10
times more sensitive to a pesticide than
another. In addition, EPA assesses the
potential risks to infants and children
based on the weight of the evidence of
the toxicology studies and determines
whether an additional uncertainty factor
is warranted. Thus, an aggregate daily
exposure to a pesticide residue at or
below the RfD (expressed as 100% or
less of the RfD) is generally considered
acceptable by EPA. EPA generally uses
the RfD to evaluate the chronic risks
posed by pesticide exposure. For shorter
term risks, EPA calculates a margin of
exposure (MOE) by dividing the
estimated human exposure into the
NOEL from the appropriate animal
study. Commonly, EPA finds MOEs
lower than 100 to be unacceptable. This
100-fold MOE is based on the same
rationale as the 100-fold uncertainty
factor.

Lifetime feeding studies in two
species of laboratory animals are
conducted to screen pesticides for
cancer effects. When evidence of
increased cancer is noted in these
studies, the Agency conducts a weight
of the evidence review of all relevant
toxicological data including short term
and mutagenicity studies and structure
activity relationship. Once a pesticide
has been classified as a potential human
carcinogen, different types of risk
assessments (e.g., linear low dose
extrapolations or MOE calculation based
on the appropriate NOEL) will be
carried out based on the nature of the
carcinogenic response and the Agency’s
knowledge of its mode of action.

In examining aggregate exposure,
FFDCA section 408 requires that EPA
take into account available and reliable
information concerning exposure from
the pesticide residue in the food in
question, residues in other foods for
which there are tolerances, residues in
groundwater or surface water that is
consumed as drinking water, and other
non-occupational exposures through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses). Dietary exposure to residues of a
pesticide in a food commodity are
estimated by multiplying the average
daily consumption of the food forms of
that commodity by the tolerance level or
the anticipated pesticide residue level.
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The Theoretical Maximum Residue
Contribution (TMRC) is an estimate of
the level of residues consumed daily if
each food item contained pesticide
residues equal to the tolerance. The
TMRC is a “‘worst case’ estimate since
it is based on the assumptions that food
contains pesticide residues at the
tolerance level and that 100% of the
crop is treated by pesticides that have
established tolerances. If the TMRC
exceeds the RfD or poses a lifetime
cancer risk that is greater than
approximately one in a million, EPA
attempts to derive a more accurate
exposure estimate for the pesticide by
evaluating additional types of
information (anticipated residue data
and/or percent of crop treated data)
which show, generally, that pesticide
residues in most foods when they are
eaten are well below established
tolerances.

Percent of crop treated estimates are
derived from federal and private market
survey data. Typically, a range of
estimates are supplied and the upper
end of this range is assumed for the
exposure assessment. By using this
upper end estimate of percent of crop
treated, the Agency is reasonably certain
that exposure is not understated for any
significant subpopulation group.
Further, regional consumption
information is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups, to pesticide
residues.

IV. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by propiconazole
are discussed below.

1. Acute toxicity. Based on the
available acute toxicity data, the Office
of Pesticide Programs (OPP) has
determined that the NOEL of 30 mg/kg/
day from a developmental toxicity study
in rats should be used to assess risks
from acute toxicity. The developmental
lowest effect level (LEL) of 90 mg/kg/

day was based on the increased
incidence of unossified sternebrae,
rudimentary ribs, and shortened or
absent renal papillae. This risk
assessment evaluates acute dietary risk
to females 13+ years.

2. Short- and intermediate-term
toxicity. Based on the available data,
OPP has determined that a NOEL of 30
mg/kg/day from a developmental
toxicity study in rats should be used to
assess risks from short- and
intermediate-term dermal toxicity. At
the developmental LEL of 90 mg/kg/day,
there were increased incidences of
unossified sternebrae, rudimentary ribs,
and shortened or absent renal papillae.
For short- and intermediate-term
inhalation toxicity, OPP has determined
that a NOEL of 92.8 mg/kg/day (0.5 mg/
L), the highest dose tested from a 5-day
inhalation toxicity study in rats should
be used to assess risks for occupational
and residential exposure scenarios.

3. Chronic risk. Based on the available
chronic toxicity data, OPP has
established the RfD for propiconazole at
0.013 mg/kg/day. The RfD is based on
a one-year feeding study in dogs with a
NOEL of 1.25 mg/kg/day and an
uncertainty factor (UF) of 100. The LEL
of 6.25 mg/kg/day was based on mild
irritation of the gastric mucosa.

4. Cancer risk. Using its Guidelines
for Carcinogen Risk Assessment
published September 24, 1986 (51 FR
33992), EPA has classified
propiconazole as a Group C, “‘possible
human carcinogen’’, chemical. The OPP
Carcinogenicity Peer Review Committee
(CPRC) recommended using the RfD
approach for quantification of human
risk.

B. Exposures and Risks

In examining aggregate exposure,
FQPA directs EPA to consider available
information concerning exposures from
the pesticide residue in food and all
other non-occupational exposures. The
primary non-food sources of exposure
the Agency looks at include drinking
water (whether from groundwater or
surface water), and exposure through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses). In evaluating food exposures, EPA
takes into account varying consumption
patterns of major identifiable subgroups
of consumers, including infants and
children.

1. From food and feed uses.
Tolerances have been established (40
CFR 180.434) for the combined residues
of propiconazole (1-[[2-(2,4-
dichlorophenyl)-4-propyl-1,3-dioxolan-
2-yllmethyl]-1H-1,2,4-triazole)and its
metabolites determined as 2,4-
dichlorobenzoic acid (DCBA) and

expresed as parent compound, in or on
a variety of raw agricultural
commodities at levels ranging from 0.05
ppm in milk to 60 ppm in grass (seed
screenings). Risk assessments were
conducted by EPA to assess dietary
exposures and risks from propiconazole
as follows:

i. Acute risk. Acute dietary risk
assessments are performed for a food-
use pesticide if a toxicological study has
indicated the possibility of an effect of
concern occurring as a result of a one
day or single exposure.

The acute dietary (food only) risk
assessment used tolerance level residues
and 100% crop-treated information.
Thus, the acute dietary risk estimate is
an over-estimate of exposure and it is
considered to be protective of any acute
exposure scenario. In the best scientific
judgment of OPP, the acute dietary risk
from the currently registered, and this
proposed Section 18 uses of
propiconazole, do not exceed our level
of concern. For the population subgroup
of concern, females 13+ years, a MOE
value of 3,000 was calculated. Further
refinement using anticipated residue
values and percent crop-treated data
would result in lower acute dietary risk
estimates.

ii. Chronic risk. The chronic dietary
risk assessment was partially refined
using anticipated residue levels and
percent crop-treated values for selected
commodities. The population subgroup
with the largest percentage of the RfD
occupied is non-nursing infants less
than 1 year old, at 20% of the RfD. This
risk estimate should be viewed as
conservative; further refinement using
anticipated residue levels and percent
crop-treated values for all commodities
would result in lower dietary exposure
estimates.

iii. Cancer risk. Based on the OPP
Carcinogenicity Peer Review
Committee’s (CPRC) recommendation
that the RfD approach be used to assess
cancer risk, a quantitative cancer risk
assessment was not performed. Human
health risk concerns due to long-term
exposure to propiconazole residues are
adequately addressed by the aggregate
chronic exposure analysis using the
RfD.

2. From drinking water. Based on
available studies used in EPA’s
assessment of environmental risk,
propiconazole is soluble in water but
relatively immobile in most soils and
fairly persistent in the environment. No
Maximum Concentration Level has been
established for residues of
propiconazole in drinking water. No
Health Advisory Levels for
propiconazole in drinking water have
been established.
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Because the Agency lacks sufficient
water-related exposure data to complete
a comprehensive drinking water risk
assessment for many pesticides, EPA
has commenced and nearly completed a
process to identify a reasonable yet
conservative bounding figure for the
potential contribution of water related
exposure to the aggregate risk posed by
a pesticide. In developing the bounding
figure, EPA estimated residue levels in
water for a number of specific pesticides
using various data sources. The Agency
then applied the estimated residue
levels, in conjunction with appropriate
toxicological endpoints (RfD’s or acute
dietary NOEL'’s) and assumptions about
body weight and consumption, to
calculate, for each pesticide, the
increment of aggregate risk contributed
by consumption of contaminated water.
While EPA has not yet pinpointed the
appropriate bounding figure for
exposure from contaminated water, the
ranges the Agency is continuing to
examine are all below the level that
would cause propiconazole to exceed
the RfD if the tolerances being
considered in this document were
granted. The Agency has therefore
concluded that the potential exposures
associated with propiconazole in water,
even at the higher levels the Agency is
considering as a conservative upper
bound, would not prevent the Agency
from determining that there is a
reasonable certainty of no harm if the
tolerances are granted.

3. From non-dietary exposure.
Propiconazole is registered for
residential usage as a preservative for
finished wood (fences, window
moldings) and for ornamental turf/
lawns. Lawn care usage data available to
the Agency indicates that there is no
reported usage of propiconazole
products by homeowners. Two sources
reported usage by lawn care operators
and landscapers. Based on acres treated
information, between 3,850 to 6,725
households are estimated to be
potentially treated with propiconazole.
This represents between 0.004% to
0.007% of all households nationally.

i. Acute risk. EPA generally will not
include residential or other non-dietary
exposure as a component of the acute
exposure assessment. Theoretically, it is
also possible that a residential, or other
non-dietary, exposure could be
combined with the acute total dietary
exposure from food and water.
However, the Agency does not believe
that aggregating multiple exposure to
large amounts of pesticide residues in
the residential environment via multiple
products and routes for a one day
exposure is a reasonably probable event.
It is highly unlikely that, in one day, an

individual would have multiple high-
end exposures to the same pesticide by
treating their lawn and garden, treating
their house via crack and crevice
application, swimming in a pool, and be
maximally exposed in the food and
water consumed. Additionally, the
concept of an acute exposure as a single
exposure does not allow for including
post-application exposures, in which
residues decline over a period of days
after application. Therefore, the Agency
believes that residential exposures are
more appropriately included in the
short-term exposure scenario discussed
below.

ii. Chronic risk. Based on the nature
of the outdoor and indoor residential
uses of propiconazole, the Agency has
concluded that a chronic residential
exposure scenario does not exist.

iii. Short- and intermediate-term risk.
Considering the nature of the outdoor
residential uses, the Agency has
concluded that a short- to intermediate-
term outdoor residential exposure
scenario could exist. The contribution
from indoor residential inhalation
exposure resulting from propiconazole-
treated window moldings to the short-
and intermediate-term aggregate risk
would be negligible, and has not been
included in this risk characterization.

In the absence of data, and until
further data are provided, risks from
residential uses will be assumed to
account for 10% (5% each for outdoor
and indoor residential usage) of the total
allowable aggregate short- and
intermediate-term risk. OPP considers
this estimate of total aggregate short-
and intermediate-term exposure as
conservative and protective of the
public health. In the best scientific
judgment of OPP, the shortand
intermediate-term aggregate risks from
the currently registered, and the
proposed Section 18 uses of
propiconazole, do not exceed our level
of concern.

C. Cumulative Exposure to Substances
with Common Mechanism of Toxicity

Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “‘available
information’ concerning the cumulative
effects of a particular pesticide’s
residues and ‘‘other substances that
have a common mechanism of toxicity.”
The Agency believes that “‘available
information” in this context might
include not only toxicity, chemistry,
and exposure data, but also scientific
policies and methodologies for
understanding common mechanisms of
toxicity and conducting cumulative risk
assessments. For most pesticides,

although the Agency has some
information in its files that may turn out
to be helpful in eventually determining
whether a pesticide shares a common
mechanism of toxicity with any other
substances, EPA does not at this time
have the methodologies to resolve the
complex scientific issues concerning
common mechanism of toxicity in a
meaningful way. EPA has begun a pilot
process to study this issue further
through the examination of particular
classes of pesticides. The Agency hopes
that the results of this pilot process will
increase the Agency’s scientific
understanding of this question such that
EPA will be able to develop and apply
scientific principles for better
determining which chemicals have a
common mechanism of toxicity and
evaluating the cumulative effects of
such chemicals. The Agency anticipates,
however, that even as its understanding
of the science of common mechanisms
increases, decisions on specific classes
of chemicals will be heavily dependent
on chemical specific data, much of
which may not be presently available.

Although at present the Agency does
not know how to apply the information
in its files concerning common
mechanism issues to most risk
assessments, there are pesticides as to
which the common mechanism issues
can be resolved. These pesticides
include pesticides that are
toxicologically dissimilar to existing
chemical substances (in which case the
Agency can conclude that it is unlikely
that a pesticide shares a common
mechanism of activity with other
substances) and pesticides that produce
a common toxic metabolite (in which
case common mechanism of activity
will be assumed).

EPA does not have, at this time,
available data to determine whether
propiconazole has a common
mechanism of toxicity with other
substances or how to include this
pesticide in a cumulative risk
assessment. Unlike other pesticides for
which EPA has followed a cumulative
risk approach based on a common
mechanism of toxicity, propiconazole
does not appear to produce a toxic
metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that propiconazole has a
common mechanism of toxicity with
other substances.

D. Aggregate Risks and Determination of
Safety for U.S. Population

1. Acute risk. For the population
subgroup of concern, females 13+ and
older (accounts for both maternal and
fetal exposure), the calculated MOE
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value is 3,000. This MOE value does not
exceed the Agency’s level of concern for
acute dietary exposure. Despite the
potential for exposure to propiconazole
from drinking water EPA concludes that
the aggregate acute risk from the
currently registered uses of
propiconazole does not exceed the
Agency’s level of concern.

2. Short- and intermediate-term risk.
Short- and intermediate-term aggregate
exposure takes into account chronic
dietary food and water (considered to be
a background exposure level) plus
indoor and outdoor residential
exposure. For propiconazole, EPA does
not have concerns for short- and
intermediate-term dietary exposure
because of the very high values
calculated for the MOEs. The calculated
MOE value is 34,000 for the U.S.
population. Despite the potential for
exposure to propiconazole from
drinking water EPA concludes that there
is a reasonable certainty that no harm
will result from aggregate exposure to
propiconazole residues.

3. Chronic risk. Using the
conservative ARC exposure assumptions
described above, EPA has concluded
that aggregate exposure to
propiconazole from food will utilize 7%
of the RfD for the U.S. population. EPA
generally has no concern for exposures
below 100% of the RfD because the RfD
represents the level at or below which
daily aggregate dietary exposure over a
lifetime will not pose appreciable risks
to human health. Despite the potential
for exposure to propiconazole in
drinking water and from non-dietary,
non-occupational exposure, EPA does
not expect the aggregate exposure to
exceed 100% of the RfD. EPA concludes
that there is a reasonable certainty that
no harm will result from aggregate
exposure to propiconazole residues.

4. Cancer risk. Based on the OPP
Carcinogenicity Peer Review
Committee’s (CPRC) recommendation
that the RfD approach be used to assess
cancer risk, a quantitative cancer risk
assessment was not performed. Human
health risk concerns due to long-term
exposure to propiconazole residues are
adequately addressed by the aggregate
chronic exposure analysis using the
RfD.

E. Aggregate Risks and Determination of
Safety for Infants and Children

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of safety for infants and children in the
case of threshold effects to account for
pre-and post-natal toxicity and the
completeness of the database unless
EPA determines that a different margin
of safety will be safe for infants and

children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a MOE
analysis or through using uncertainty
(safety) factors in calculating a dose
level that poses no appreciable risk to
humans. EPA believes that reliable data
support using the standard MOE and
uncertainty factor (usually 100 for
combined inter- and intra-species
variability)) and not the additional
tenfold MOE/uncertainty factor when
EPA has a complete data base under
existing guidelines and when the
severity of the effect in infants or
children or the potency or unusual toxic
properties of a compound do not raise
concerns regarding the adequacy of the
standard MOE/safety factor.

In assessing the potential for
additional sensitivity of infants and
children to residues of propiconazole,
EPA considered data from
developmental toxicity studies in the rat
and rabbit and a two-generation
reproduction study in the rat. The
developmental toxicity studies are
designed to evaluate adverse effects on
the developing organism resulting from
pesticide exposure during prenatal
development to one or both parents.
Reproduction studies provide
information relating to effects from
exposure to the pesticide on the
reproductive capability of mating
animals and data on systemic toxicity.

1. Developmental toxicity studies.—i.
Rat. The maternal (systemic) NOEL was
30 mg/kg/day. The maternal LEL of 90
mg/kg/day was based on reduced body
weight gain and rales in females. The
developmental NOEL was also 30 mg/
kg/day. The developmental LEL of 90
mg/kg/day was based on the increased
incidence of unossified sternebrae,
rudimentary ribs, and shortened or
absent renal papillae.

ii. Rabbit. The maternal (systemic)
NOEL was 100 mg/kg/day. The maternal
LEL of 250 mg/kg/day was based on
decreased food consumption and body
weight gain. There was also an
increased incidence of abortion at 400
mg/kg/day. The developmental NOEL
was 400 mg/kg/day (HDT), based upon
the lack of developmental delays or
alterations.

2. Reproductive toxicity study (rat).
From the 2-generation reproductive
toxicity study in rats, the parental
(systemic) LEL of 5 mg/kg/day, the
lowest dose tested (LET), was based on
the increased incidence of hepatic
‘““clear-cell change” at all dose levels;
additionally, at 25 and 125 mg/kg/day,
decreased body weights, decreased food
consumption, and/or an increased
incidence of hepatic cellular swelling
were observed. A NOEL for parental

toxicity was not determined. The
reproductive/ developmental NOEL was
25 mg/kg/day. The reproductive LEL of
125 mg/kg/day was based on decreased
offspring survival of second generation
(F.) pups, on decreased body weight
throughout lactation, and on an increase
in the incidence of hepatic cellular
swelling for both generations of
offspring (F1 and F. pups).

3. Pre- and post-natal sensitivity. The
developmental toxicity NOELs were 30
mg/kg/day in rats and 400 mg/kg/day
(HDT) in rabbits. Developmental
toxicity was observed in rats at 90 mg/
kg/day; these effects occurred in the
presence of maternal toxicity. In rabbits,
no developmental delays or alterations
were noted; however, increased
abortions were observed at the
maternally toxic dose of 400 mg/kg/day.
The developmental NOELs are more
than 24- and 320-fold higher in rats and
rabbits, respectively, than the NOEL of
1.25 mg/kg/day from the 1-year feeding
study in dogs, which is the basis of the
RfD.

In the two-generation reproductive
toxicity study in rats, the reproductive
(pup) toxicity NOEL of 25 mg/kg/day
was greater than the parental (systemic)
toxicity NOEL (<5 mg/kg/day; LET). The
NOEL of 25 mg/kg/day for reproductive
(pup) toxicity was 20-fold higher than
the NOEL of 1.25 mg/kg/day from the 1-
year feeding study in dogs, which is the
basis of the RfD. The reproductive (pup)
LEL of 125 mg/kg/day was based on
decreased offspring survival of second
generation (F.) pups, and on decreased
body weight throughout lactation, and
an increase in the incidence of hepatic
cellular swelling for both generations of
offspring (F. and F. pups). Because these
reproductive effects occurred in the
presence of parental (systemic) toxicity,
these data do not suggest increased pre-
or post-natal sensitivity to infants and
children (that infants and children
might be more sensitive than adults) to
propiconazole exposure.

4. Acute risk. For the population
subgroup of concern, females 13+ years,
an MOE value of 3,000 was calculated
using the high end exposure value of
0.01 mg/kg/day. Tolerance level
residues and 100% crop-treated
information were used in conducting
the analysis. Thus, this acute dietary
risk estimate is considered conservative.
The large acute dietary MOE calculated
for females 13+ years old provides
assurance that there is a reasonable
certainty of no harm from aggregate
exposures to females 13+ years and the
pre-natal development of infants.

5. Short- or intermediate-term risk.
For the most highly exposed population
subgroup (non-nursing infants less than
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1 year old), a short- and intermediate-
term MOE of 11,000 was calculated. The
large MOE calculated for nonnursing
infants provides assurance that there is
a reasonable certainty of no harm for
infants and children from short- and
intermediate-term aggregate exposures
to propiconazole residues.

6. Chronic risk. Using the
conservative exposure assumptions
described above, EPA has concluded
that the percent of the RfD that will be
utilized by aggregate exposure to
residues propiconazole from food ranges
from 8% for nursing infants, up to 20%
for non-nursing infants (the most highly
exposed population subgroup). EPA
generally has no concern for exposures
below 100% of the RfD because the RfD
represents the level at or below which
daily aggregate dietary exposure over a
lifetime will not pose appreciable risks
to human health. Despite the potential
for exposure to propiconazole in
drinking water and from non-dietary,
non-occupational exposure, EPA does
not expect the aggregate exposure to
exceed 100% of the RfD. EPA concludes
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to
propiconazole residues.

V. Other Considerations

1. Metabolism in plants and animals.
The metabolism of propiconazole in
plants and animals is adequately
understood for the purposes of these
tolerance actions. The residues of
concern are propiconazole (1-[[2-(2,4-
dichloro-phenyl)-4-propyl-1,3-dioxolan-
2-yllmethyl]-1H-1,2,4-triazole), and its
metabolites determined as 2,4-
dichlorobenzoic acid (DCBA) and
expressed as parent compound as per 40
CFR 180.434.

2. Analytical enforcement
methodology. There are practical
analytical methods for detecting and
measuring levels of propiconazole in or
on food with a limit of detection that
allows monitoring of food with residues
at or above the levels set in these
tolerances. EPA has provided
information on these method to FDA.
These methods have been approved for
publication in PAM II for enforcement
purposes.

3. Magnitude of residues. Residues of
propiconazole are not expected to
exceed 0.5 ppm in/on dry beans (seed),
8.0 ppm in/on dry bean forage, and 8.0
ppm in/on dry bean hay as a result of
these Section 18 uses. Time-limited
tolerances should be established at these
levels. Secondary residues in animal
commodities are not expected to exceed
existing tolerances as a result of these
Section 18 uses.

4. International residue limits. There
are no Codex, Canadian, or Mexican
international residue limits established
for use of propiconazole on dry beans.

VI. Conclusion

Therefore, tolerances in connection
with the FIFRA section 18 emergency
exemptions are established for the
combined residues of propiconazole and
its metabolites determined as 2,4-
dichlorobenzoic acid (DCBA) and
expressed as parent compound, in or on
dry beans at 0.5 ppm, in or on dry bean
forage at 8.0 ppm, and in or on dry bean
hay at 8.0 ppm.

VII. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to “‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (1)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by August 12, 1997,
file written objections to any aspect of
this regulation (including the revocation
provision) and may also request a
hearing on those objections. Objections
and hearing requests must be filed with
the Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(l). If a hearing is
requested, the objections must include a
statement of the factual issues on which
a hearing is requested, the requestor’s
contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account

uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
Confidential Business Information (CBI).
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

VI1II. Public Docket

A record has been established for this
rulemaking under docket control
number [OPP-300494]. A public version
of this record, which does not include
any information claimed as CBI, is
available for inspection from 8 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The public
record is located in Room 1132 of the
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, Crystal Mall #2,
1921 Jefferson Davis Highway,
Arlington, VA.

The official record for this
rulemaking, as well as the public
version, as described above, is kept in
paper form. Accordingly, in the event
there are objections and hearing
requests, EPA will transfer any copies of
objections and hearing requests received
electronically into printed, paper form
as they are received and will place the
paper copies in the official rulemaking
record. The official rulemaking record is
the paper record maintained at the
address in ADDRESSES at the beginning
of this document.

IX. Regulatory Assessment
Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action”
and, since this action does not impose
any information collection requirements
as defined by the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq., it is not
subject to review by the Office of
Management and Budget. In addition,
this action does not impose any
enforceable duty or contain any
unfunded mandate as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4), or require prior
consultation with State officials as
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specified by Executive Order 12875 (58
FR 58093, October 28, 1993), or special

considerations as required by Executive
Order 12898 (59 FR 7629, February 16,

1994).

Because FFDCA section 408(1)(6)
permits establishment of this regulation
without a notice of proposed
rulemaking, the regulatory flexibility
analysis requirements of the Regulatory
Flexibility Act, 5 U.S.C. 604(a), do not
apply. Nonetheless, the Agency has
previously assessed whether
establishing tolerances or exemptions
from tolerance, raising tolerance levels,
or expanding exemptions adversely
impact small entities and concluded, as
a generic matter, that there is no adverse
impact. (46 FR 24950, May 4, 1981).

Under 5 U.S.C. 801(a)(1)(A) of the
Small Business Regulatory Enforcement
Fairness Act of 1996 (Title Il of Pub. L.
104-121, 110 Stat. 847), EPA submitted
a report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives and
the Comptroller General of the General
Accounting Office prior to publication
of the rule in today’s Federal Register.
This rule is not a “major rule’” as
defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 28, 1997.

James Jones,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR Chapter | is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2.1n §180.434, paragraph (b) is
amended by alphabetically adding the
tolerances to the table to read as follows:

§180.434 1-[[2-(2,4-dichlorophenyl)-4-
propyl-1,3-dioxolan-2-yllmethyl]-1H-1,2,4-
triazole; tolerances for residues.

* * * * *

(b) * *  *

Expiration/ Revocation

Commodity Parts per million Date
* * * * * *| *
Dry bean forage 8.0 December 31, 1998
Dry bean hay ...... 8.0 December 31, 1998
DY DBANS ..tttk e e b e e n bt e e e b e e e e aba e e e e be e e e arneeanee 0.5 December 31, 1998
* * * * * * *

* * X X %X

[FR Doc. 97-15373 Filed 6-12-97; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-300497; FRL-5718-6]
RIN 2070-AC78

Azoxystrobin; Pesticide Tolerances for
Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
time-limited tolerances for residues of
the fungicide azoxystrobin in or on the
raw agricultural commodities rice and
rice straw and hulls, liver of cattle, hog,
goat, horse, sheep, and poultry; meat
and fat of cattle, goat, horse, sheep,
poultry, and swine; kidney and milk of
cattle; and eggs in connection with
EPA’s granting of emergency
exemptions under section 18 of the
Federal Insecticide, Fungicide, and
Rodenticide Act authorizing use of
azoxystrobin on rice in Mississippi.
This regulation establishes maximum
permissible levels for residues of

azoxystrobin on the commodities listed
above pursuant to section 408(1)(6) of
the Federal Food, Drug and Cosmetic
Act, as amended by the Food Quality
Protection Act of 1996. The tolerance
will expire and is revoked on May 30,
1999.

DATES: This regulation becomes
effective June 13, 1997. Objections and
requests for hearings must be received
by EPA on August 12, 1997.

ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, OPP-300497,
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the document control number, OPP—
300497, should be submitted to: Public
Information and Records Integrity
Branch, Information Resources and
Services Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing

requests to Rm. 1132, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1 file format
or ASCII file format. All copies of
objections and hearing requests in
electronic form must be identified by
the docket control number OPP-300497.
No Confidential Business Information
(CBI) should be submitted through e-
mail. Electronic copies of objections and
hearing requests on this rule may be
filed online at many Federal Depository
Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: Virginia Dietrich, Registration
Division (7505C), Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. Office location,
telephone number, and e-mail address:
Document Processing Desk, Crystal Mall
#2, 1921 Jefferson Davis Highway,
Arlington, VA, (703) 3089359, e-mail:
dietrich.virginia@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA,
pursuant to section 408(e) and (1)(6) of
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the Federal Food, Drug, and Cosmetic
Act (FFDCA), 21 U.S.C. 346a(e) and
(1)(B), is establishing tolerances for
residues of the fungicide azoxystrobin
(methyl (E)-2-{2-[6-(2-
cyanophenoxy)pyrimidin-4-
yloxy]phenyl}-3-methoxyacrylate) in or
on rice grain at 4 ppm, rice straw at 10
ppm, and rice hulls at 20 ppm. These
tolerances will expire and are revoked
on May 30, 1999. After May 30, 1999,
EPA will publish a document in the
Federal Register to remove the revoked
tolerance from the Code of Federal
Regulations.

|. Background and Statutory Authority

The Food Quality Protection Act of
1996 (FQPA) (Pub. L. 104-170) was
signed into law August 3, 1996. FQPA
amends both the Federal Food, Drug,
and Cosmetic Act (FFDCA), 21 U.S.C.
301 et seq., and the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), 7 U.S.C. 136 et seq. The FQPA
amendments went into effect
immediately. Among other things,
FQPA amends FFDCA to bring all EPA
pesticide tolerance-setting activities
under a new section 408 with a new
safety standard and new procedures.
These activities are described below and
discussed in greater detail in the final
rule establishing the time-limited
tolerance associated with the emergency
exemption for use of propiconazole on
sorghum (61 CFR 58135, November 13,
1996) (FRL-5572-9).

New section 408(b)(2)(A)(i) allows
EPA to establish a tolerance (the legal
limit for a pesticide chemical residue in
or on a food) only if EPA determines
that the tolerance is “‘safe.” Section
408(b)(2)(A)(ii) defines “‘safe’” to mean
that ““there is a reasonable certainty that
no harm will result from aggregate
exposure to the pesticide chemical
residue, including all anticipated
dietary exposures and all other
exposures for which there is reliable
information.” This includes exposure
through drinking water, but does not
include occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue. ...”

Section 18 of FIFRA authorizes EPA
to exempt any Federal or State agency
from any provision of FIFRA, if EPA
determines that “emergency conditions
exist which require such exemption.”
This provision was not amended by
FQPA. EPA has established regulations

governing such emergency exemptions
in 40 CFR part 166.

Section 408(1)(6) requires EPA to
establish a time-limited tolerance or
exemption from the requirement for a
tolerance for pesticide chemical
residues in food that will result from the
use of a pesticide under an emergency
exemption granted by EPA under
section 18 of FIFRA. Section 408(l)(6)
also requires EPA to promulgate
regulations by August 3, 1997,
governing the establishment of
tolerances and exemptions under
section 408(I)(6) and requires that the
regulations be consistent with section
408(b)(2) and (c)(2) and FIFRA section
18.

Section 408(1)(6) allows EPA to
establish tolerances or exemptions from
the requirement for a tolerance, in
connection with EPA’s granting of
FIFRA section 18 emergency
exemptions, without providing notice or
a period for public comment. Thus,
consistent with the need to act
expeditiously on requests for emergency
exemptions under FIFRA, EPA can
establish such tolerances or exemptions
under the authority of section 408(e)
and (1)(6) without notice and comment
rulemaking.

In establishing section 18-related
tolerances and exemptions during this
interim period before EPA issues the
section 408(1)(6) procedural regulation
and before EPA makes its broad policy
decisions concerning the interpretation
and implementation of the new section
408, EPA does not intend to set
precedents for the application of section
408 and the new safety standard to other
tolerances and exemptions. Rather,
these early section 18 tolerance and
exemption decisions will be made on a
case-by-case basis and will not bind
EPA as it proceeds with further
rulemaking and policy development.
EPA intends to act on section 18-related
tolerances and exemptions that clearly
qualify under the new law.

I1. Emergency Exemptions for
Azoxystrobin on Rice and FFDCA
Tolerances

On January 30, 1997, the State of
Mississippi, Department of Agriculture
and Commerce requested a specific
exemption under FIFRA section 18 for
the use of azoxystrobin to control sheath
blight on rice. Similar requests were
received from Arkansas, Louisiana,
Missouri, and Texas. The applicant
stated that growers will experience
significant economic loss if the pest is
not adequately controlled. After having
reviewed their submission, EPA concurs
that an emergency condition exists.

As part of its assessment of these
applications for emergency exemption,
EPA assessed the potential risks
presented by residues of azoxystrobin
on rice. In doing so, EPA considered the
new safety standard in FFDCA section
408(b)(2), and EPA decided to grant the
section 18 exemptions only after
concluding that the necessary tolerance
under FFDCA section 408(1)(6) would
clearly be consistent with the new safety
standard and with FIFRA section 18.
These tolerances for azoxystrobin will
permit the marketing of rice treated in
accordance with the provisions of the
section 18 emergency exemptions.
Consistent with the need to move
quickly on the emergency exemptions
and to ensure that the resulting food is
safe and lawful, EPA is issuing this
tolerance without notice and
opportunity for public comment under
section 408(e) as provided in section
408(1)(6). Although these tolerances will
expire and are revoked on May 30, 1999,
under FFDCA section 408(1)(5), residues
of azoxystrobin not in excess of the
amount specified in the tolerances
remaining in or on rice after that date
will not be unlawful, provided the
pesticide is applied during the term of,
and in accordance with all the
conditions of, the emergency
exemptions. EPA will take action to
revoke this tolerance earlier if any
experience with, scientific data on, or
other relevant information on this
pesticide indicate that the residues are
not safe.

EPA has not made any decisions
about whether azoxystrobin meets the
requirements for registration under
FIFRA section 3 for use on rice or
whether permanent tolerances for
azoxystrobin for rice would be
appropriate. This action by EPA does
not serve as a basis for registration of
azoxystrobin by a State for special local
needs under FIFRA section 24(c). Nor
does this action serve as the basis for
any State other than California to use
this product on this rice under section
18 of FIFRA without following all
provisions of section 18 as identified in
40 CFR 180.166. For additional
information regarding the emergency
exemptions for azoxystrobin, contact the
Agency’s Registration Division at the
address provided above.

I11. Risk Assessment and Statutory
Findings

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides based primarily on
toxicological studies using laboratory
animals. These studies address many
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adverse health effects, including (but
not limited to) reproductive effects,
developmental toxicity, toxicity to the
nervous system, and carcinogenicity.
For many of these studies, a dose
response relationship can be
determined, which provides a dose that
causes adverse effects (threshold effects)
and doses causing no observed effects
(the ““no-observed effect level” or
“NOEL").

Once a study has been evaluated and
the observed effects have been
determined to be threshold effects, EPA
generally divides the NOEL from the
study with the lowest NOEL by an
uncertainty factor (usually 100 or more)
to determine the Reference Dose (RfD).
The RfD is a level at or below which
daily aggregate exposure over a lifetime
will not pose appreciable risks to
human health. An uncertainty factor
(sometimes called a “‘safety factor”) of
100 is commonly used since it is
assumed that people may be up to 10
times more sensitive to pesticides than
the test animals, and that one person or
subgroup of the population (such as
infants and children) could be up to 10
times more sensitive to a pesticide than
another. In addition, EPA assesses the
potential risks to infants and children
based on the weight of the evidence of
the toxicology studies and determines
whether an additional uncertainty factor
is warranted. Thus, an aggregate daily
exposure to a pesticide residue at or
below the RfD (expressed as 100 percent
or less of the RfD) is generally
considered by EPA to pose a reasonable
certainty of no harm.

EPA generally uses the RfD to
evaluate the chronic risks posed by
pesticide exposure. For shorter term
risks, EPA calculates a margin of
exposure (MOE) by dividing the
estimated human exposure into the
NOEL from the appropriate animal
study. Commonly, EPA finds MOEs
lower than 100 to be unacceptable. This
100-fold MOE is based on the same
rationale as the 100-fold uncertainty
factor.

Lifetime feeding studies in two
species of laboratory animals are
conducted to screen pesticides for
cancer effects. When evidence of
increased cancer is noted in these
studies, the Agency conducts a weight
of the evidence review of all relevant
toxicological data including short-term
and mutagenicity studies and structure
activity relationship. Once a pesticide
has been classified as a potential human
carcinogen, different types of risk
assessments (e.g., linear low dose
extrapolations or MOE calculation based
on the appropriate NOEL) will be
carried out based on the nature of the

carcinogenic response and the Agency’s
knowledge of its mode of action.

In examining aggregate exposure,
FFDCA section 408 requires that EPA
take into account available and reliable
information concerning exposure from
the pesticide residue in the food in
question, residues in other foods for
which there are tolerances, and other
non-occupational exposures, such as
where residues leach into groundwater
or surface water that is consumed as
drinking water. Dietary exposure to
residues of a pesticide in a food
commodity are estimated by
multiplying the average daily
consumption of the food forms of that
commodity by the tolerance level or the
anticipated pesticide residue level. The
Theoretical Maximum Residue
Contribution (TMRC) is an estimate of
the level of residues consumed daily if
each food item contained pesticide
residues equal to the tolerance. The
TMRC is a “‘worst case” estimate since
it is based on the assumptions that food
contains pesticide residues at the
tolerance level and that 100 percent of
the rice is treated by pesticides that
have established tolerances. If the
TMRC exceeds the RfD or poses a
lifetime cancer risk that is greater than
approximately one in a million, EPA
attempts to derive a more accurate
exposure estimate for the pesticide by
evaluating additional types of
information (anticipated residue data
and/or percent of rice treated data)
which show, generally, that pesticide
residues in most foods when they are
eaten are well below established
tolerances.

IV. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action.
Azoxystrobin is not registered by EPA
for indoor or outdoor residential use.
EPA has sufficient data to assess the
hazards of azoxystrobin and to make a
determination on aggregate exposure,
consistent with section 408(b)(2), for the
time-limited tolerances for residues of
azoxystrobin in or on rice grain at 4
parts per million (ppm); rice straw at 10
ppm; rice hulls at 20 ppm; liver of
cattle, goat, horse, and sheep at 0.3 ppm,
meat and fat of cattle, goat, horse, sheep,
poultry, and swine at 0.01 ppm; cattle
kidney at 0.06 ppm; milk at 0.006 ppm;
poultry liver at 0.4 ppm; hog liver at 0.2
ppm; and eggs at 0.4 ppm. EPA’s
assessment of the dietary exposures and
risks associated with establishing these
tolerances follows.

A. Toxicological Profile

1. Acute risk. The Agency did not
identify an acute dietary endpoint and
has determined that this risk assessment
is not required.

2. Chronic risk. The RfD, based on a
chronic toxicity study in rats with a
NOEL of 18.2 milligrams/kilograms/day
(mg/kg/day), was established at 0.18
mg/kg/day. Reduced body weights and
bile duct lesions were observed at the
lowest effect level (LEL) of 34 mg/kg/
day. An Uncertainty Factor (UF) of 100
was used to account for both the
interspecies extra-polation and the
intraspecies variability.

3. Short and intermediate term risk.
No toxic endpoints for these durations
of exposure were identified in the
toxicological data base.

4. Cancer risk. Azoxystrobin has been
classified by the Agency’s RfD
Committee (November 7, 1996) as ““Not
Likely” to be carcinogenic to humans
via relevant routes of exposure. This
decision was made according to the
1996 proposed guidelines. Therefore,
cancer risk was not assessed.

5. Risk to infants and children--i.
Developmental toxicity studies--a.
Rabbit. In the developmental toxicity
study in rabbits, the developmental
NOEL was 500 mg/kg/day, at the highest
dose tested (HDT). Because there were
no treatment-related effects, the
developmental LEL was =500 mg/kg/
day. The maternal NOEL was 150 mg/
kg/day. The maternal LEL of 500 mg/kg/
day was based on decreased body
weight gain during dosing.

b. Rat. In the developmental toxicity
study in rats, the maternal (systemic)
NOEL was not established. The
maternal LEL of 25 mg/kg/day at the
lowest dose tested (LDT) was based on
increased salivation. The developmental
(fetal) NOEL was 100 mg/kg/day (HDT).

(i) Reproductive toxicity studies--Rat.
In the reproductive toxicity study in
rats, the parental (systemic) NOEL was
32.3 mg/kg/day. The parental LEL of
165.4 mg/kg/day was based on
decreased body weights in males and
females, decreased food consumption
and increased adjusted liver weights in
females, and cholangitis. The
reproductive NOEL was 32.3 mg/kg/day.
The reproductive LEL of 165.4 mg/kg/
day was based on increased weanling
liver weights and decreased body
weights for pups of both generations.

B. Aggregate Exposure and Risk

Tolerances for residues of
azoxystrobin do not exist. In examining
aggregate exposure, FQPA directs EPA
to consider available information
concerning exposures from the pesticide
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residue in food and all other non-
occupational exposures. The primary
non-food sources of exposure the
Agency looks at include drinking water
(whether from groundwater or surface
water), and exposure through pesticide
use in gardens, lawns, or buildings
(residential and other indoor uses). In
evaluating food exposures, EPA takes
into account varying consumption
patterns of major identifiable subgroups
of consumers, including infants and
children.

At present there are no tolerances for
residues of azoxystrobin because it is
currently registered under section 3 of
FIFRA only for use on golf courses and
commercial turf farms. Short and
intermediate term aggregate risk
assessments were not conducted on
azoxystrobin since no toxic endpoints
for these durations of exposure were
identified in the toxicological data base.

The Agency identified chronic
exposure as appropriate for aggregate
risk assessment. The Agency
determined that an acute exposure
analysis is not required because no
acute dietary endpoints for azoxystrobin
were identified.

The Agency identified chronic
exposure as appropriate for aggregate
risk assessment. The aggregate chronic
risk is equal to the sum of the chronic
risk from exposure from food + water +
residential (indoor and outdoor) uses.
Azoxystrobin is not registered for any
residential uses so no exposure from
this route is expected. The Agency
estimates that aggregate risk (food plus
drinking water) would not exceed the
RfD for azoxystrobin.

The chronic dietary (food only) risk
assessment used the TMRC. Therefore,
the resulting exposure estimates should
be viewed as conservative; further
refinement using anticipated residues
and/or percent of crop treated would
result in lower dietary exposure
estimates. For chronic dietary (food
only) risk estimates, the population
subgroup with the largest percentage of
the RfD occupied is non-nursing infants
less than 1 year old at 3.9% of the RfD.

Azoxystrobin and its transformation
products may potentially contaminate
surface waters through spray drift or
surface water run-off. In addition,
transformation products of azoxystrobin
exhibit properties of pesticides found in
ground water; some persistence and
mobility in laboratory and field studies.
For this reason, exposure to
azoxystrobin through drinking water
was considered during the risk
assessment.

Because the Agency lacks sufficient
water-related exposure data to complete
a comprehensive drinking water risk

assessment for many pesticides, EPA
has commenced and nearly completed a
process to identify a reasonable yet
conservative bounding figure for the
potential contribution of water-related
exposure to the aggregate risk posed by
a pesticide. In developing the bounding
figure, EPA estimated residue levels in
water for a number of specific pesticides
using various data sources. The Agency
then applied the estimated residue
levels, in conjunction with appropriate
toxicological endpoints (RfD’s or acute
dietary NOEL’s) and assumptions about
body weight and consumption, to
calculate, for each pesticide, the
increment of aggregate risk contributed
by consumption of contaminated water.
While EPA has not yet pinpointed the
appropriate bounding figure for
consumption of contaminated water, the
ranges the Agency is continuing to
examine are all well below the level that
would cause azoxystrobin to exceed the
RfD if the tolerances being considered in
this document were granted. The
Agency has therefore concluded that the
potential exposures associated with
azoxystrobin in water, even at the
higher levels the Agency is considering
as a conservative upper bound, would
not prevent the Agency from
determining that there is a reasonable
certainty of no harm if the tolerances are
granted.

Using these conservative estimates,
the sum total of the aggregate chronic
risk estimates (food, water, residential
indoor, and outdoor) for azoxystrobin
for the population subgroup with the
largest percentage of the RfD occupied,
non-nursing infants less than 1 year old,
is 13.9%. In the best scientific
judgement of the Agency, the
azoxystrobin aggregate chronic risk does
not exceed our level of concern.

C. Cumulative Exposure to Substances
with Common Mechanism of Toxicity

Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “‘available
information’ concerning the cumulative
effects of a particular pesticide’s
residues and “‘other substances that
have a common mechanism of toxicity.”
The Agency believes that *“‘available
information” in this context might
include not only toxicity, chemistry,
and exposure data, but also scientific
policies and methodologies for
understanding common mechanisms of
toxicity and conducting cumulative risk
assessments. For most pesticides,
although the Agency has some
information in its files that may turn out
to be helpful in eventually determining
whether a pesticide shares a common

mechanism of toxicity with any other
substances, EPA does not at this time
have the methodologies to resolve the
complex scientific issues concerning
common mechanism of toxicity in a
meaningful way. EPA has begun a pilot
process to study this issue further
through the examination of particular
classes of pesticides. The Agency hopes
that the results of this pilot process will
increase the Agency’s scientific
understanding of this question such that
EPA will be able to develop and apply
scientific principles for better
determining which chemicals have a
common mechanism of toxicity and
evaluating the cumulative effects of
such chemicals. The Agency anticipates,
however, that even as its understanding
of the science of common mechanisms
increases, decisions on specific classes
of chemicals will be heavily dependent
on chemical-specific data, much of
which may not be presently available.

Although at present the Agency does
not know how to apply the information
in its files concerning common
mechanism issues to most risk
assessments, there are pesticides as to
which the common mechanism issues
can be resolved. These pesticides
include pesticides that are
toxicologically dissimilar to existing
chemical substances (in which case the
Agency can conclude that it is unlikely
that a pesticide shares a common
mechanism of activity with other
substances) and pesticides that produce
a common toxic metabolite (in which
case common mechanism of activity
will be assumed).

EPA does not have, at this time,
available data to determine whether
azoxystrobin has a common mechanism
of toxicity with other substances or how
to include this pesticide in a cumulative
risk assessment. Unlike other pesticides
for which EPA has followed a
cumulative risk approach based on a
common mechanism of toxicity,
azoxystrobin does not appear to produce
a toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that azoxystrobin has a
common mechanism of toxicity with
other substances.

D. Safety Determinations for U.S.
Population

Based on the completeness and
reliability of the toxicity data and the
conservative TMRC dietary exposure
assumptions, EPA has concluded that
dietary exposure from food to
azoxystrobin will occupy 1 percent of
the RfD for the U.S. population. EPA
generally has no concern for exposures
below 100 percent of the RfD because
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the RfD represents the level at or below
which daily aggregate dietary exposure
over a lifetime will not pose appreciable
risks to human health. Whatever
reasonable bounding figure the Agency
eventually decides upon for the
contribution from water, that number is
expected to be well below 99 percent of
the RfD. EPA concludes that there is a
reasonable certainty that no harm will
result from aggregate exposure to
azoxystrobin residues.

E. Determination of Safety for Infants
and Children

FFDCA section 408 provides that EPA
shall apply an additional 10-fold MOE
(safety factor) for infants and children in
the case of threshold effects to account
for pre-and post-natal toxicity and the
completeness of the data base unless
EPA determines that a different MOE
(safety) will be safe for infants and
children. MOE (safety) are often referred
to as uncertainty (safety) factors. EPA
believes that reliable data support using
the standard MOE (usually 100x for
combined inter- and intra-species
variability) and not the additional 10-
fold MOE when EPA has a complete
data base under existing guidelines and
when the severity of the effect in infants
or children or the potency or unusual
toxic properties of a compound do not
raise concerns regarding the adequacy of
the standard MOE. Based on current
toxicological data requirements, the data
base for azoxystrobin relative to pre
(provided by rat and rabbit
developmental studies) and post-natal
(provided by the rat reproduction study)
toxicity is complete.

In assessing the adequacy of the
standard uncertainty factor for
azoxystrobin, EPA considered data from
developmental toxicity studies in the rat
and rabbit and a 2-generation
reproduction study in the rat. The
developmental toxicity studies are
designed to evaluate adverse effects on
the developing organism resulting from
pesticide exposure during pre-natal
development to one or both parents.
Reproduction studies provide
information relating to effects from
exposure to the pesticide on the
reproductive capability of mating
animals and data on systemic toxicity.

Developmental toxicity from
azoxystrobin was not observed in
developmental studies using rats and
rabbits. The pre- and post-natal
toxicology data base for azoxystrobin is
complete with respect to current
toxicological data requirements. The
results of these studies indicate that
infants and children are not more
sensitive to exposure, based on the
results of the rat and rabbit

developmental toxicity studies and the
2-generation reproductive toxicity study
in rats.

The results of the rabbit
developmental toxicity study did not
indicate that an acute dietary risk
assessment needed to be performed. For
rabbits, the developmental toxicity
NOEL was 500 mg/kg/day, at the HDT.
The maternal NOEL of 150 mg/kg/day
was based on decreased body weight
gain at the LEL of 500 mg/kg/day. For
rats, the developmental toxicity NOEL
was 100 mg/kg/day at the HDT. The
maternal NOEL was not determined and
the maternal LEL of 25 mg/kg/day at the
LDT was based on increased salivation.

In the 2-generation reproductive
toxicity study, the reproductive and
parental (systemic) NOEL were both
32.3 mg/kg/day. The reproductive LEL
of 165.4 mg/kg/day was based on
increased weanling liver weights and
decreased body weight in pups of both
generations. These effects occurred in
the presence of parental (systemic)
toxicity. The parental (systemic) LEL of
165.4 mg/kg/day was based on
decreased body weights, decreased food
consumption and increased adjusted
liver weights in females, and cholangitis
generations. The Agency notes that the
NOEL of 18.2 mg/kg/day used to
establish the RfD is approximately 2-
fold lower than the reproductive NOEL;
therefore, the Agency concludes that
this section 18 request does not
represent any unacceptable pre- or post-
natal risk to infants and children.

Despite the potential for exposure to
drinking water, EPA has concluded that
the percentage of the RfD that will be
utilized by dietary exposure (including
drinking water exposure) to residues of
azoxystrobin does not exceed 100
percent for any of the population
subgroups. Based on TMRC exposure
estimates for food, as described above,
EPA has concluded that the percentage
of the RfD that will be utilized by
dietary exposure to residues of
azoxystrobin ranges from 11 percent for
children 1 to 6 years old, and up to 13.9
percent for non-nursing infants (the
most highly exposed population
subgroup). Therefore, taking into
account the completeness and reliability
of the toxicity data and the conservative
exposure assessment, EPA concludes
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to
azoxystrobin residues. Therefore, EPA
believes that reliable data show that the
standard uncertainty factor will be
protective of the safety of infants and
children and an additional uncertainty
factor is not needed.

Based on the above, EPA concludes
that reliable data support use of the
standard 100-fold MOE/uncertainty
factor and that an additional safety
factor is not needed to protect the safety
of infants and children.

V. Other Considerations

The metabolism of azoxystrobin in
plants is adequately understood for the
purposes of this tolerance. There is no
Codex maximum residue level
established for residues of azoxystrobin
on rice. An adequate enforcement
method, GC-NPD or HPLC-UV, is
available to enforce the tolerance
expression on plant commodities. An
enforcement method (GC-NPD) has been
proposed for animal tissues in
association with a recently submitted
petition on wheat. The method has been
submitted for a petition method
validation. These methods are available
to anyone who is interested in pesticide
residue enforcement from: By mail,
Calvin Furlow, Public Information and
Records Integrity Branch, Information
Resources and Services Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., Washington, DC 20460. Office
location and telephone number: Crystal
Mall #2, Rm 1128, 1921 Jefferson Davis
Hwy., Arlington, VA, 703-305-5805.

VI. Conclusion

Therefore, tolerances in connection
with the FIFRA section 18 emergency
exemptions are established for residues
of azoxystrobin and its Z-isomer to
support this section 18 specific
exemption:

eggs: 0.4 ppm.

kidney, cattle: 0.06 ppm,

liver of cattle, goat, horse, and sheep:
0.3 ppm,

liver, hog: 0.2 ppm,

liver, poultry: 0.4 ppm,

meat and fat of cattle, goat, horse,
sheep, poultry, and swine: 0.01 ppm,

milk: 0.006 ppm,

rice, grain: 4 ppm,

rice, straw: 10 ppm,

rice, hulls: 20 ppm,

These tolerances will expire and are
revoked on May 30, 1999.

VII. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to *‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (I)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the
submission of objections and hearing
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requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by August 12, 1997,
file written objections to any aspect of
this regulation (including the automatic
revocation provision) and may also
request a hearing on those objections.
Objections and hearing requests must be
filed with the Hearing Clerk, at the
address given above (40 CFR 178.20). A
copy of the objections and/or hearing
requests filed with the Hearing Clerk
should be submitted to the OPP docket
for this rulemaking. The objections
submitted must specify the provisions
of the regulation deemed objectionable
and the grounds for the objections (40
CFR 178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issues on which
a hearing is requested, the requestor’s
contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
CBI. Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

VIII. Public Docket

A record has been established for this
rulemaking under docket number [OPP—
300497]. A public version of this record,
which does not include any information
claimed as CBI, is available for

inspection from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Rm. 1132 of the Public Information and
Records Integrity Branch, Information
Resources and Services Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall #2, 1921 Jefferson Davis
Highway, Arlington, VA.

The official record for this
rulemaking, as well as the public
version, as described above, is kept in
paper form. Accordingly, in the event
there are objections and hearing
requests, EPA will transfer any copies of
objections and hearing requests received
electronically into printed, paper form
as they are received and will place the
paper copies in the official rulemaking
record. The official rulemaking record is
the paper record maintained at the
address in ADDRESSES at the beginning
of this document.

IX. Regulatory Assessment
Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether the regulatory
action is “‘significant” and therefore
subject to review by the Office of
Management and Budget (OMB) and the
requirements of the Executive Order.
Under section 3(f), the order defines “a
significant regulatory action” as an
action that is likely to result in a rule:
(1) Having an annual effect on the
economy of $100 million or more, or
adversely and materially affecting a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local or
tribal governments or communities (also
referred to as ““‘economically
significant”); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement,
grants, user fees, or loan programs or the
rights and obligations thereof; or (4)
raising novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.
Pursuant to the terms of this Executive
Order, EPA has determined that this
rule is not ““significant” and is therefore
not subject to OMB review.

This action does not impose any
enforceable duty, or contain any
“unfunded mandates” as described in
Title Il of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104-4), or

require prior consultation as specified
by Executive Order 12875 (58 FR 58093,
October 28, 1993), entitled Enhancing
the Intergovernmental Partnership, or
special consideration as required by
Executive Order 12898 (59 FR 7629,
February 16, 1994).

Because FFDCA section 408(1)(6)
permits establishment of this regulation
without a notice of proposed
rulemaking, the regulatory flexibility
analysis requirements of the Regulatory
Flexibility Act, 5 U.S.C. 604(a), do not
apply.

Under 5 U.S.C. 801(a)(1)(A) of the
Administrative Procedure Act (APA) as
amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (Title Il of Pub. L. 104-121, 110
Stat. 847), EPA submitted a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives and the
Comptroller General of the General
Accounting Office prior to publication
of the rule in today’s Federal Register.
This rule is not a “major rule” as
defined by 5 U.S.C. 804(2) of the APA
as amended.

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: June 2, 1997.
James Jones,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR Chapter | is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. By adding § 180.507 to read as
follows:

§180.507 Azoxystrobin; tolerances for
residues.

(a) General. [Reserved]

(b) Section 18 emergency exemptions.
Time limited tolerances are established
for residues of the fungicide
azoxystrobin in connection with use of
the pesticide under section 18
emergency exemptions granted by EPA.
The tolerance is specified in the
following table. The tolerance expires
and will be revoked by EPA on the date
specified in the table.



32236

Federal Register / Vol. 62, No. 114 / Friday, June 13, 1997 / Rules and Regulations

Commodity

Parts per million

Expiration/Revocation Date

Eggs
Kidney, cattle .........ccocceeviiiiiiiii e
Liver of cattle, goat, horse, and sheep
Liver, hog

Liver, POUITY ......cocviiiiiiiiiiicie e
Meat and fat of cattle, goat, horse, sheep, poultry, and swine ....
MITK e

Rice, grain
Rice, hulls
Rice, straw

0.4

5/30/99
5/30/99
5/30/99

0.2 | 5/30/99

5/30/99
5/30/99
5/30/99
5/30/99

20 | 5/30/99
10 | 5/30/99

(c) Tolerances with regional
registration. [Reserved]

(d) Indirect or inadvertent residues.
[Reserved]

[FR Doc. 97-15564 Filed 6-12-97; 8:45 am]
BILLING CODE 6560-50-F

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

41 CFR Parts 51-3, 51-4, and 51-6
Miscellaneous Amendments to
Committee Regulations

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Final rule.

SUMMARY: The Committee is making
changes to four sections of its
regulations to clarify them and improve
the efficiency of operation of the
Committee’s Javits-Wagner-O’Day
(JWOD) Program. The changes are
necessary to assure consistency with an
earlier regulation change, eliminate an
unnecessary rule, encourage more
efficient contracting, and inform the
public of a change in Committee policy
on military resale items.

EFFECTIVE DATE: July 14, 1997.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Square 3, Suite 403,
1735 Jefferson Davis Highway,
Arlington, Virginia 22202-3461.

FOR FURTHER INFORMATION CONTACT: G.
John Heyer (703) 603-7740. Copies of
this notice will be made available on
request in computer diskette format.
SUPPLEMENTARY INFORMATION: Since the
Committee’s regulations were last
amended on October 20, 1995 (60 FR
54199), the Committee has noticed
several instances where minor changes
or clarifications are needed. The
Committee has decided to make these
changes in one rulemaking rather than
individually.

In a 1994 revision (59 FR 59342), 41
CFR 51-3.2(d), concerning the
requirement for central nonprofit
agencies to recommend to the
Committee commodities and services
for addition to the Procurement List,
with initial fair market prices, was split
into two paragraphs (41 CFR 51-3.2(d)
and (e)) to make it consistent with the
Committee’s statute, which treats
addition of commodities or services to
the Procurement List and determination
of fair market prices as two distinct
Committee functions. However, the
related provision at 41 CFR 51-3.2(c)
requiring central nonprofit agencies to
obtain from Federal contracting
activities the information needed for the
Committee to perform these functions
was not similarly divided. The change
to 41 CFR 51-3.2(c) makes this division.

The Committee’s requirements for a
nonprofit agency to maintain its
qualification to participate in the JWOD
Program (41 CFR 51-4.3) include
compliance with applicable Department
of Labor (DOL) compensation,
employment, and occupational health
and safety standards (paragraph (b)(2)),
and establishment of written procedures
to encourage filling of vacancies within
the nonprofit agency by promotion of
qualified employees who are blind or
have other severe disabilities (paragraph
(b)(9)). Because of the dollar value of
their Federal contracts under the IWOD
Program, most JWOD nonprofit agencies
are required by DOL employment
standards promulgated under authority
of section 503 of the Rehabilitation Act
to have procedures like those required
by paragraph (b)(9). The Committee
strongly endorses the policies
underlying these DOL employment
standards. Accordingly, the Committee
is removing paragraph (b)(9) and revise
paragraph (b)(2) to make clear to the
public that the DOL standards it
mentions include the procedures
formerly required by paragraph (b)(9).

Commodities and services added to
the Procurement List normally remain
on it indefinitely. The Administration’s

reinvention of Government initiatives
encourage the use of long-term contracts
to minimize administrative delay and
expense. The Committee is amending its
existing regulation (41 CFR 51-6.3) on
use of long-term ordering agreements for
JWOD commodities to add a paragraph
encouraging contracting activities to use
the longest contract term available to
them when buying commodities or
services from the JWOD Program.

The Committee’s regulation on
military resale commodities (41 CFR
51-6.4) has traditionally identified the
specific numbered commodity series to
which it applies. The Committee is
amending this regulation to include two
new series which have been authorized
by the Committee for the military resale
program.

Public Comments on the Proposed Rule

The Committee published the
proposed rule in the Federal Register of
March 27, 1997 (62 FR 14660). No
comments were received. Accordingly,
the Committee’s regulations are being
amended as stated in the proposed rule.

Regulatory Flexibility Act

| certify that this revision of the
Committee regulations will not have a
significant economic impact on a
substantial number of small entities
because the revision clarifies program
policies and does not essentially change
the impact of the regulations on small
entities.

Paperwork Reduction Act

The Paperwork Reduction Act does
not apply to this final rule because it
contains no information collection or
recordkeeping requirements as defined
in that Act and its regulations.

Executive Order No. 12866

The Committee has been exempted
from the regulatory review requirements
of the Executive Order by the Office of
Information and Regulatory Affairs.
Additionally, the final rule is not a
significant regulatory action as defined
in the Executive Order.
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List of Subjects
41 CFR Parts 51-3 and 51-6

Government procurement,
Handicapped.

41 CFR Part 514

Reporting and recordkeeping
requirements.

For the reasons set out in the
preamble, parts 51-3, 51-4, and 51-6 of
title 41, chapter 51 of the Code of
Federal Regulations are amended as
follows:

1. The authority citation for parts 51—
3, 51-4, and 51-6 continues to read as
follows:

Authority: 41 U.S.C. 46-48c.

PART 51-3—CENTRAL NONPROFIT
AGENCIES

2. Section 51-3.2 is amended by
revising paragraph (c) to read as follows:

§51-3.2 Responsibilities under the JWOD
Program.
* * * * *

(c) Obtain from Federal contracting
activities such procurement information
as is required by the Committee to:

(1) Determine the suitability of a
commodity or service being
recommended to the Committee for
addition to the Procurement List; or

(2) Establish an initial fair market
price for a commodity or service or
make changes in the fair market price.

* * * * *

PART 51-4—NONPROFIT AGENCIES

3. Section 51-4.3 is amended by
revising paragraph (b)(2), removing
paragraph (b)(9), and redesignating
paragraph (b)(10) as (b)(9), to read as
follows:

§51-4.3 Maintaining qualification.

* * * * *

(b) * K x

(2) Comply with the applicable
compensation, employment, and
occupational health and safety
standards prescribed by the Secretary of
Labor, including procedures to
encourage filling of vacancies within the
nonprofit agency by promotion of
qualified employees who are blind or
have other severe disabilities.

* * * * *

PART 51-6—PROCUREMENT
PROCEDURES

4. Section 51-6.3 is amended by
revising the section title, redesignating
the existing text of the section as
paragraph (a), and adding paragraph (b),
to read as follows:

§51-6.3 Long-term procurements.
* * * * *

(b) Contracting activities are
encouraged to use the longest contract
term available by law to their agencies
for contracts for commodities and
services under the JWOD Program, in
order to minimize the time and expense
devoted to formation and renewal of
these contracts.

5. Section 51-6.4 is amended by
revising the second sentence of
paragraph (b) and paragraphs (c)(2),
(c)(4), and (d) to read as follows:

8§51-6.4 Military resale commodities.
* * * * *

(b) * * * Authorized resale outlets
may stock commercial items comparable
to the military resale commodities they
stock, except that military commissary
stores shall stock military resale
commodities in the 800—, 900—, and
1000- series exclusively, unless an
exception has been granted on an
individual store basis for the stocking of
comparable commercial items for which

there is a significant customer demand.
c * X *

(2) Require the stocking in
commissary stores of military resale
commodities in the 400—, 500—, 800,
900—, and 1000- series in as broad a
range as is practicable.

* * * * *

(4) Establish policies and procedures
which reserve to its agency headquarters
the authority to grant exceptions to the
exclusive stocking of 800—, 900—, and
1000- series military resale commod-
ities.

(d) The Defense Commissary Agency
shall provide the Committee a copy of
each directive which relates to the
stocking of military resale commodities
in commissary stores, including
exceptions authorizing the stocking of
commercial items in competition with
800—, 900—, and 1000- series military
resale commodities.

* * * * *
Dated: June 10, 1997.
Beverly L. Milkman,
Executive Director.
[FR Doc. 97-15580 Filed 6-12-97; 8:45 am]
BILLING CODE 6353-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 96-144; RM—-8827]

Radio Broadcasting Services;
Alamogordo, NM

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Burt Broadcasting, Inc., allots
Channel 300A to Alamogordo, NM, as
the community’s fourth local
commercial FM service. See 61 FR
37715, July 19, 1996. Channel 300A can
be allotted to Alamogordo in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
13.8 kilometers (8.6 miles) north, at
coordinates 33-01-26 North Latitude
and 105-58-26 West Longitude, to
avoid a short-spacing to vacant and
unapplied-for Channel 300C at Balderas,
Chihuahua, Mexico. Alamogordo is
located within 320 kilometers (199
miles) of the U.S.-Mexican border.
Mexican concurrence in the allotment
was requested in October, 1996, but has
not yet been received. In light of the
prolonged pendency of this proceeding,
yet in an effort to introduce a new FM
service to Alamogordo, we shall grant
the proposal with the following
condition: “Operation with the facilities
specified herein is subject to
modification, suspension, or
termination without right to hearing, if
found by the Commission to be
necessary in order to conform to the
1992 USA-Mexico FM Broadcast
Agreement.” With this action, this
proceeding is terminated.

DATES: Effective July 21, 1997. The
window period for filing applications
will open on July 21, 1997, and close on
August 21, 1997.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 96-144,
adopted May 28, 1997, and released
June 6, 1997. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Services,
Inc., (202) 857-3800, 2100 M Street,
NW, Suite 140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:
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Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under New Mexico, is
amended by adding Channel 300A at
Alamogordo.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 97-15527 Filed 6-12-97; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 97-71; RM-8920]

Radio Broadcasting Services; Chatom
and Grove Hill, AL

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document reallots
Channel 291C3 from Chatom to Grove
Hill, Alabama, and modifies the
authorization of Capital Assets, Inc. for
Station WFOW(FM) to specify operation
on Channel 291C3 at Grove Hill, as
requested, pursuant to the provisions of
Section 1.420(i) of the Commission’s
Rules. See 62 FR 9408, March 3, 1997.
The reallotment of Channel 291C3 to
Grove Hill will provide the larger
community with its first local aural
transmission service. Coordinates used
for Channel 291C3 at Grove Hill are 31—
48-20 and 87-38-07. With this action,
the proceeding is terminated.

DATES: Effective July 21, 1997.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 97-71,
adopted May 28, 1997, and released
June 6, 1997. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy
contractors, International Transcription
Service, Inc., 2100 M Street, NW., Suite
140, Washington, DC 20037, (202) 857—
3800.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Alabama, is amended
by removing Chatom, Channel 291C3
and adding Grove Hill, Channel 291C3.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 97-15529 Filed 6-12-97; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 96-206; RM—-8877]

Radio Broadcasting Services; Raton,
NM

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of N'Joy Broadcasting, allots
Channel 249A to Raton, NM, as the
community’s third local FM service.
The petitioner can also amend its
pending application (BPH-960124MA)
to specify operation on Channel 249A in
lieu of Channel 243A and retain cut-off
protection. See 61 FR 55125, October
25, 1996. Channel 249A can be allotted
to Raton in compliance with the
Commission’s minimum distance
separation requirements at the
transmitter site specified in petitioner’s
pending application, which is 6.3
kilometers (3.9 miles) north of the
community, at coordinates 36-57-18
North Latitude and 104-25-22 West
Longitude. The Commission did not
allot Channel 299A to Raton, which was
proposed to accommodate other parties
expressing an intention to apply for the
channel, because no such expressions of
interest were received. With this action,
this proceeding is terminated.

DATE EFFECTIVE: July 21, 1997.

FOR FURTHER INFORMATION CONTACT:

Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report

and Order, MM Docket No. 96206,
adopted May 28, 1997, and released
June 6, 1997. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Services,
Inc., (202) 857-3800, 2100 M Street,
NW, Suite 140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under New Mexico, is
amended by adding Channel 249A at
Raton.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 97-15528 Filed 6-12-97; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 97-92; RM—9032]

Radio Broadcasting Services;
Mukwonago, WI

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: Action in this document
allots Channel 287A to Mukwonago,
Wisconsin, as that community’s first
local broadcast service in response to a
petition filed by Faith Congregation. See
62 FR 13582, March 21, 1997. There is
a site restriction 11.8 kilometers (7.3
miles) west of the community. The
coordinates for Channel 287A are 42—
54-15 and 88-27-55. With this action,
this proceeding is terminated.

DATES: Effective July 21, 1997. The

window period for filing applications
for Channel 287A at Mukwonago,



Federal Register / Vol. 62, No. 114 / Friday, June 13, 1997 / Rules and Regulations

32239

Wisconsin, will open on July 21, 1997,
and close on August 21, 1997.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 97-92,
adopted May 28, 1997, and released
June 6, 1997.

The full text of this Commission
decision is available for inspection and
copying during normal business hours
in the Commission’s Reference Center
(Room 239), 1919 M Street, NW,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy
contractors, International Transcription
Services, Inc., 2100 M Street, NW., Suite
140, Washington, DC. 20037, (202) 857—
3800.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Wisconsin, is
amended by adding Mukwonago,
Channel 287A.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 97-15523 Filed 6-12-97; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 96-248; RM—-8950]

Radio Broadcasting Services; Dickson,
OK

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Redwood Broadcasting, Inc.,
allots Channel 278C3 to Dickson, OK, as
the community’s first local aural
transmission service. See 61 FR 66250,
December 17, 1996. Channel 278C3 can

be allotted to Dickson in compliance
with the Commission’s minimum
distance separation requirements
without the imposition of a site
restriction, at coordinates 34—-11-14
North Latitude and 96-59-03 West
Longitude. With this action, this
proceeding is terminated.

DATES: Effective July 21, 1997. The
window period for filing applications
will open on July 21, 1997, and close on
August 21, 1997.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 96-248,
adopted May 28, 1997, and released
June 6, 1997. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Services,
Inc., (202) 857-3800, 2100 M Street,
NW, Suite 140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Oklahoma, is
amended by adding Dickson, Channel
278C3.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 97-15522 Filed 6-12-97; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 97-16; RM—-8932]

Radio Broadcasting Services;
Nashville, AR

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document allots Channel
245A to Nashville, Arkansas, as that
community’s second local FM service in
response to a petition filed on behalf of
Temperance Broadcasting Company.
See 62 FR 3853, January 27, 1997.
Coordinates used for Channel 245A at
Nashville are 33-59-12 and 93-51-54.
With this action, the proceeding is
terminated.

DATES: Effective July 21, 1997. The
window period for filing applications
for Channel 245A at Nashville,
Arkansas, will open on July 21, 1997,
and close on August 21, 1997.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180. Questions related to the
window application filing process for
Channel 245A at Nashville, Arkansas,
should be addressed to the Audio
Services Division, (202) 418-2700.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 97-16,
adopted May 28, 1997, and released
June 6, 1997. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy
contractors, International Transcription
Service, Inc., 2100 M Street, NW., Suite
140, Washington, DC 20037, (202) 857—
3800.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.202

2. Section 73.202(b), the Table of FM
Allotments under Arkansas, is amended
by adding Channel 245A at Nashville.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 97-15520 Filed 6-12-97; 8:45 am]
BILLING CODE 6712-01-P

[Amended]
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 97-40; RM-8949]

Radio Broadcasting Services;
Glenwood Springs, CO

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: This document allots Channel
238A to Glenwood Springs, Colorado, as
that community’s third local FM service
in response to a petition filed on behalf
of Roaring Fork Broadcasting Company.
See 62 FR 5788, February 7, 1997.
Coordinates used for Channel 238A at
Glenwood Springs are 39—32-36 and
107-19-18. With this action, the
proceeding is terminated.

DATES: Effective July 21, 1997. The
window period for filing applications
for Channel 238A at Glenwood Springs,
Colorado, will open on July 21, 1997,
and close on August 21, 1997.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180. Questions related to the
window application filing process for
Channel 238A at Glenwood Springs,
Colorado, should be addressed to the
Audio Services Division, (202) 418—
2700.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 97-40,
adopted May 28, 1997, and released
June 6, 1997. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy
contractors, International Transcription
Service, Inc., 2100 M Street, NW., Suite
140, Washington, DC 20037, (202) 857—
3800.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.
§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Colorado, is amended

by adding Channel 238A at Glenwood
Springs.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 97-15524 Filed 6-12-97; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 96-212; RM—8884]

Radio Broadcasting Services; Portland
and Seaside, OR

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: The Commission, at the
request of Radio Systems of Miami, Inc.,
substitutes Channel 254C1 for Channel
253C at Portland, OR, and modifies the
license of Station KUPL—FM to specify
operation on the lower class channel. To
accommodate the allotment at Portland,
Channel 272A is substituted for Channel
255A at Seaside, OR, and the
construction permit of Station
KULU(FM) is modified to specify the
alternate Class A channel. See 61 FR
55780, October 29, 1996. The allotment
of Channel 254C1 at Portland could
enable Station KUPL—FM to relocate its
transmitter to better serve its
community of license. Channel 254C1
can be allotted to Portland with a site
restriction of 9.1 kilometers (5.6 miles)
west, at coordinates 45-30-58 NL; 122—
43-59 WL, to accommodate petitioner’s
desired site. Channel 272A can be
allotted to Seaside at the transmitter site
specified in Station KULU(FM)’s
construction permit, at coordinates 45—
54-35 NL; 123-56-07 WL. Canadian
concurrence in these allotments has
been received since both communities
are located within 320 kilometers (200
miles) of the U.S.-Canadian border.
With this action, this proceeding is
terminated.

EFFECTIVE DATE: July 21, 1997.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 98-212,
adopted May 28, 1997, and released
June 6, 1997. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW.,

Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Services,
Inc., (202) 857-3800, 2100 M Street,
NW., Suite 140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Oregon, is amended
by removing Channel 253C and adding
Channel 254C1 at Portland, and
removing Channel 255A and adding
Channel 272A at Seaside.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 97-15521 Filed 6-12-97; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 87-268; DA 97-1193]

Advanced Television Systems and
Their Impact on the Existing Television
Service

AGENCY: Federal Communications
Commission.

ACTION: Final rule; consolidated
petitions for reconsideration.

SUMMARY: The Commission is allowing
parties to submit consolidated petitions
for reconsideration of the Fifth Report
and Order and Sixth Report and Order
in this proceeding. The Commission is
also increasing the page limit for such
consolidated petitions to 50 pages. This
action will eliminate the need for filing
of duplicative pleadings, reduce the
burden on responding parties and
conserve Commission. Parties preparing
to submit petitions for reconsideration
of either or both of these decisions are
also advised that they may submit
filings addressing only one of these
decisions or may submit separate filings
addressing both decisions individually,
in accordance with the standard
procedures for petitions for rule making.
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Filings that address only one decision
will continue to be limited to 25 pages.
DATES: Petitions for reconsideration of
the Fifth Report and Order are due June
16, 1997; petitions for reconsideration of
the Sixth Report and Order are due June
13, 1997.

ADDRESSES: Federal Communications
Commission, 1919 M Street, NW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Bruce Franca (202-418-2470), Alan
Stillwell (202-418-2470) or Robert
Eckert (202-428-2470), Office of
Engineering and Technology.

SUPPLEMENTARY INFORMATION:

1. On April 3, 1997, the Commission
adopted two decisions in this
proceeding: the Fifth Report and Order
in MM Docket No. 87-268, FCC 97-116
and the Sixth Report and Order in MM
Docket No. 87-268, FCC 97-115. The
Fifth Report and Order established
service rules for digital television (DTV);
the Sixth Report and Order established
a DTV Table of Allotments, rules for the
initial DTV allotments; procedures for
assigning for DTV channels, and plans
for spectrum recovery.

2. 0On May 29, 1997, the Association
for Maximum Service Television, Inc.
(MSTV) submitted a motion seeking
permission to file a single petition for
reconsideration of the Fifth and Sixth
Reports and Orders that would exceed
the 25-page limitation set forth in
§1.429(d) of the Commission’s rules, 47
CFR 1.429(d). MSTYV states that as
evidenced by the numerous passages in
the decisions that refer back to the
separate decisions, the Commission’s
decisions with respect to many DTV
service rule and allotment/assignment
issues are interrelated and cannot be
meaningfully assessed in isolation. It
therefore submits that one petition
addressing both the Fifth and Sixth
Reports and Orders will provide an
efficient means of responding to these
decisions and also provide the
Commission with the most studied and
accurate response and information

possible. It further states that a
thoughtful discussion in a single
document of both DTV service rule and
allotment/assignment issues will
necessitate exceeding the 25-page
limitation.

3. We recognize MSTV’s position that
many of the issues addressed in the
Fifth and Sixth Reports and Orders are
interrelated and that it may be more
efficient for parties to respond to these
decisions in a single, consolidated
petition for reconsideration. In this case,
a single filing could eliminate the need
for duplicative pleadings, reduce the
burden on responding parties and
conserve Commission resources. Thus,
we find that there is good cause for
granting MSTV’s motion for permission
to file a single petition that addresses
both decisions. Although we do not
routinely grant extensions of the page
limits for pleadings filed with the
Commission (see 47 CFR 1.48(b)), we
find that, given the number and
complexity of the issues addressed in
the Fifth and Sixth Reports and Orders,
it is reasonable and appropriate to allow
a single petition for reconsideration
addressing both decisions to exceed the
25 page limit set forth in §1.429(d). We
also believe that a limit of 50 pages is
appropriate for such consolidated
filings. Accordingly, we are allowing all
interested parties to submit
consolidated petitions for rule making
of the Fifth and Sixth Reports and
Orders and are increasing the page limit
for such petitions to 50 pages. Parties
preparing to submit petitions for
reconsideration of either or both of these
decisions are also advised that they may
submit filings addressing only one of
these decisions or may submit separate
filings addressing both decisions
individually, in accordance with the
standard procedures for petitions for
rule making. Filings that address only
one decision will continue to be limited
to 25 pages.

4. Accordingly, it is ordered, pursuant
to 88 4(i) and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i) and 303(r),

and 8§80.31, 0.241, 1.3, and 1.429 of the
Commission’s Rules, 47 CFR 0.31,
0.241, 1.3, and 1.429, that the motion of
the Association for Maximum Service
Television, Inc. that we permit the filing
of consolidated petitions for
reconsideration of the Fifth Report and
Order and the Sixth Report and Order
in MM Docket No. 87-268 and extend
the page limit for such consolidated
petitions is granted, as indicated above.

Federal Communications Commission.
William F. Caton,

Acting Secretary.

[FR Doc. 97-15519 Filed 6-12-97; 8:45 am]
BILLING CODE 6712-01-P

GENERAL SERVICES
ADMINISTRATION

48 CFR Parts 6104 and 6105
RIN 3090-AG29

Board of Contract Appeals; Rules of
Procedure for Decisions Authorized
Under 31 U.S.C. 3529

AGENCY: Board of Contract Appeals,
GSA.

ACTION: Final rule; Correction.

SUMMARY: This document contains a
correction to a final rule published in
the Federal Register on Monday, May
12, 1997, 62 FR 25870.

EFFECTIVE DATE: May 12, 1997.

FOR FURTHER INFORMATION CONTACT:
Sharon A. Kiser, Federal Acquisition
Policy Division (202-501-2164).
Correction

On page 25871, third column,
instruction 2. is corrected to read as
follows: ‘2. Part 6105 is added to read
as follows:”

Dated: June 9, 1997.

Sharon A. Kiser,

FAR Secretariat.

[FR Doc. 97-15544 Filed 6-12-97; 8:45 am]
BILLING CODE 6820-AL-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 97-AGL-21]
Establishment of Class E Airspace;

Moorehead, MN, Moorehead Municipal
Airport

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
establish Class E airspace at Moorehead,
MN. A Global Positioning System (GPS)
standard instrument approach
procedure (SIAP) to Runway 30 has
been developed for Moorehead
Municipal Airport. Controlled airspace
extending upward from 700 to 1200 feet
above ground level (AGL) is needed to
contain aircraft executing the approach.
The intended affect of this proposal is
to provide segregation of aircraft using
instrument approach procedures in
instrument conditions from other
aircraft operating in visual weather
conditions.

DATES: Comments must be received on
or before July 22, 1997.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Office of the
Assistant Chief Counsel, AGL-7, Rules
Docket No. 97-AGL-21, 2300 East
Devon Avenue, Des Plaines, Illinois
60018.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, Illinois. An
informal docket may also be examined
during normal business hours at the Air
Traffic Division, Operations Branch,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines,
Ilinois.

FOR FURTHER INFORMATION CONTACT:
Manuel A. Torres, Air Traffic Division
Operations Branch, AGL-530, Federal

Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294-7568.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 97—
AGL-21.” The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules Docket, FAA,
Great Lakes Region, Office of the
Assistant Chief Counsel, 2300 East
Devon Avenue, Des Plaines, Illinois,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM’s

Any person may obtain a copy of the
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA—-230, 800 Independence
Avenue, S.W., Washington, DC 20591,
or by calling (202) 267-3484.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM'’s should also

request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
establish Class E airspace at Moorehead,
MN; this proposal would provide
adequate Class E airspace for operators
executing the GPS Runway 30 SIAP at
Moorehead Municipal Airport.
Controlled airspace extending upward
from 700 to 1200 feet AGL is needed to
contain aircraft executing the approach.
The intended affect of this action is to
provide segregation of aircraft using
instrument approach procedures in
instrument conditions from other
aircraft operating in visual weather
conditions. The area would be depicted
on appropriate aeronautical charts
thereby enabling pilots to
circumnavigate the area or otherwise
comply with IRF procedures. Class E
airspace designations for airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in paragraph 6005 of FAA
order 7400.9D dated September 4, 1996,
and effective September 16, 1996, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore this, proposed regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).
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The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL MN E5 Moorehead, MN [New]
Moorehead Municipal Airport, MN

(lat. 46°50'21" N. long. 96°39'50" W)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of the Moorehead Municipal Airport
excluding that airspace within the Fargo, ND,
Class E airspace area.

* * * * *

Issued in Des Plaines, Illinois on May 21,
1997.

Maureen Woods,

Manager, Air Traffic Division.

[FR Doc. 97-15534 Filed 6-12-97; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 97-AGL-24]
Modification of Class E Airspace;

Eagle River, WI, Eagle River Union
Airport

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
modify Class E airspace at Eagle River,
WI. A Global Positioning System (GPS)
standard instrument approach
procedure (SIAP) to Runway 04 has
been developed for Eagle River Union
Airport. Controlled airspace extending
upward from 700 to 1200 feet above
ground level (AGL) is needed to contain
aircraft executing the approach. The

intended affect of this proposal is to
provide segregation of aircraft using
instrument approach procedures in
instrument conditions from other
aircraft operating in visual weather
conditions.

DATES: Comments must be received on
or before July 22, 1997.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Office of the
Assistant Chief Counsel, AGL-7, Rules
Docket No. 97-AGL-24, 2300 East
Devon Avenue, Des Plaines, Illinois
60018.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, llinois. An
informal docket may also be examined
during normal business hours at the Air
Traffic Division, Operations Branch,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines,
Illinois.

FOR FURTHER INFORMATION CONTACT:
Manuel A. Torres, Air Traffic Division,
Operations Branch, AGL-530, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, lllinois
60018, telephone (847) 294—-7568.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 97—
AGL-24.” the postcard will be date/time
stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for

examination in the Rules Docket, FAA,
Great Lakes Region, Office of the
Assistant Chief Counsel, 2300 East
Devon Avenue, Des Plaines, Illinois,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Auvailability of NPRM’s

Any person may obtain a copy of the
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-230, 800 Independence
Avenue, SW., Washington, DC 20591, or
by calling (202) 267-3484.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
modify Class E airspace at Eagle River,
WI; this proposal would provide
adequate Class E airspace for operators
executing the GPS Runway 04 SIAP at
Eagle River Union Airport. Controlled
airspace extending upward from 700 to
1200 feet AGL is needed to contain
aircraft executing the approach. The
intended affect of this action is to
provide segregation of aircraft using
instrument approach procedures in
instrument conditions from other
aircraft operating in visual weather
conditions. The area would be depicted
on appropriate aeronautical charts
thereby enabling pilots to
circumnavigate the area or otherwise
comply with IFR procedures. Class E
airspace designations for airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9D dated September 4, 1996,
and effective September 16, 1996, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendents are necessary to keep
them operationally current. Therefore
this, proposed regulation—(1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’’ under DOT
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Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule will
not have a significant economic impact
on a substantial number of small entitles
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend part 71 of the Federal Aviation
Regulations 914 CFR part 71) as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959
1963 Comp., p. 389; 14 CFR 11.69.

§71.1

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

[Amended]

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL WI E5 Eagle River, WI [Revised]

Eagle River Union Airport, WI

(lat. 45°55'54"'N, long. 89°16'09"'W)

That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of the Eagle River Union Airport and
within 2 miles each side of the 225° bearing
from the airport extending from the 6.6-mile
radius to 11.6 miles southwest of the airport.
* * * * *

Issued in Des Plaines, Illinois, on May 21,
1997.

Maureen Woods,

Manager, Air Traffic Division.

[FR Doc. 97-15533 Filed 6-12-97; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 97-AGL-25]
Modification of Class E Airspace;

Lawrenceville, IL, Lawrenceville-
Vincennes International Airport

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
modify Class E airspace at
Lawrenceville, IL. A Very High
Frequency Omnidirectional Range/
Distance Measuring Equipment (VOR/
DME) standard instrument approach
procedure (SIAP) to Runway 18 and a
VOR/DME SIAP to Runway 36 have
been developed for Lawrenceville-
Vincennes International Airport because
of relocation of the Lawrenceville VOR/
DME. Controlled airspace extending
upward from 700 to 1200 feet above
ground level (AGL) is needed to contain
aircraft executing the approach. The
intended affect of this proposal is to
provide segregation of aircraft using
instrument approach procedures in
instrument conditions from other
aircraft operating in visual weather
conditions.

DATES: Comments must be received on
or before July 22, 1997.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Office of the
Assistant Chief Counsel, AGL-7, Rules
Docket No. 97-AGL-25, 2300 East
Devon Avenue, Des Plaines, Illinois
60018.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, Illinois. An
informal docket may also be examined
during normal business hours at the Air
Traffic Division, Operations Branch,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines,
Ilinois.

FOR FURTHER INFORMATION CONTACT:
Manuel A. Torres, Air Traffic Division,
Operations Branch, AGL-530, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294—-7568.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,

or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 97—
AGL-25."” The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules Docket, FAA,
Great Lakes Region, Office of the
Assistant Chief Counsel, 2300 East
Devon Avenue, Des Plaines, Illinois,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM’s

Any person may obtain a copy of the
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-230, 800 Independence
Avenue, SW., Washington, DC 20591, or
by calling (202) 267-3484.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
modify Class E airspace at
Lawrenceville, IL; this proposal would
provide adequate Class E airspace for
operators executing the VOR/DME
Runway 18 SIAP and the VOR/DME
Runway 36 SIAP at Lawrenceville-
Vincennes International Airport.
Controlled airspace extending upward
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from 700 to 1200 feet AGL is needed to
contain aircraft executing the approach.
The intended affect of this action is to
provide segregation of aircraft using
instrument approach procedures in
instrument conditions from other
aircraft operating in visual weather
conditions. The area would be depicted
on appropriate aeronautical charts
thereby enabling pilots to
circumnavigate the area or otherwise
comply with IFR procedures. Class E
airspace designations for airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9D dated September 4, 1996,
and effective September 16, 1996, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore this, proposed regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective

September 16, 1996, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL IL E5 Lawrenceville, IL [Revised]

Lawrenceville-Vincennes International
Airport, IL

(lat. 38°45'51"N, long. 87°36'20"'W)
Mount Carmel Municipal Airport, IL

(lat. 38°36'23"N, long. 87°43'36"'W)
Lawrenceville VOR/DME

(lat. 38°46'12""N, long. 87°36'14"'W)

That airspace extending upward from 700
feet above the surface within a 7-mile radius
of the Lawrenceville-Vicennes International
Airport, and within 4.8 miles either side of
the Lawrenceville VOR/DME 018° radial,
extending from the 7-mile radius area to 7
miles northeast of the VOR/DME, and within
a 6.4-mile radius of the Mount Carmel
Municipal Airport, and within 2.7 miles each
side of the 196° bearing from the Mount
Carmel Municipal Airport, extending from
the 6.4-mile radius to 7.4 miles south of the
airport.

* * * * *

Issued in Des Plaines, Illinois on May 21,
1997.

Maureen Woods,

Manager, Air Traffic Division.

[FR Doc. 97-15532 Filed 6-12-97; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 97-AGL-20]

Establishment of Class E Airspace;
Preston, MN, Fillmore County Airport

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
establish Class E airspace at Preston,
MN. A Global Positioning System (GPS)
standard instrument approach
procedure (SIAP) to Runway 28 has
been developed for Fillmore County
Airport. Controlled airspace extending
upward from 700 to 1200 feet above
ground level (AGL) is needed to contain
aircraft executing the approach. The
intended effect of this proposal is to
provide segregation of aircraft using
instrument approaching procedures in
instrument conditions from other
aircraft operating in visual weather
conditions.

DATES: Comments must be received on
or before July 22, 1997.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Office of the
Assistant Chief Counsel, AGL-7, Rules
Docket No. 97-AGL-20, 2300 East
Devon Avenue, Des Plaines, Illinois
60018.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, Illinois. An
informal docket may also be examined
during normal business hours at the Air
Traffic Division, Operations Branch,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines,
Illinois.

FOR FURTHER INFORMATION CONTACT:

Manuel A. Torres, Air Traffic Division,
Operations Branch, AGL-530, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294—7568.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“*Comments to Airspace Docket No. 97—
AGL-20."” The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules Docket, FAA,
Great Lakes Region, Office of the
Assistant Chief Counsel, 2300 East
Devon Avenue, Des Plaines, Illinois,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
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personnel concerned with this
rulemaking will be filed in the docket.

Auvailability of NPRM’s

Any person may obtain a copy of the
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-230, 800 Independence
Avenue, S.W., Washington, DC 20591,
or by calling (202) 267-3484.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
establish Class E airspace at Preston,
MN; this proposal would provide
adequate Class E airspace for operators
executing the GPS Runway 28 SIAP at
Fillmore County Airport. Controlled
airspace extending upward from 700 to
1200 feet AGL is needed to contain
aircraft executing the approach. The
intended effect of this action is to
provide segregation of aircraft using
instrument approach procedures in
instrument conditions from other
aircraft operating in visual weather
conditions. The area would be depicted
on appropriate aeronautical charts
thereby enabling pilots to
circumnavigate the area or otherwise
comply with IFR procedures. Class E
airspace designations for airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9D dated September 4, 1996,
and effective September 16, 1996, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it

is certified that this proposed rule will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to authority
delegated to me, the Federal Aviation
Administration proposes to amend part
71 of the Federal Aviation Regulations
(14 CFR part 71) as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL MN E5 Preston, MN [New]
Fillmore County Airport, MN

(lat. 43°40'36"N, long. 92°10'47""W)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of the Fillmore County Airport,
excluding that airspace within the Rochester,
MN, Class E airspace area.

* * * * *

Issued in Des Plaines, Illinois on May 21,
1997.

Maureen Woods,

Manager, Air Traffic Division.

[FR Doc. 97-15535 Filed 6-12-97; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 922
[Docket No. 950609150-7080-03]
RIN 0648-AI106

Jade Collection in the Monterey Bay
National Marine Sanctuary

AGENCY: Sanctuaries and Reserves
Division (SRD); Office of Ocean and

Coastal Resource Management (OCRM),
National Ocean Service (NOS), National
Oceanic and Atmospheric
Administration (NOAA), Department of
Commerce (DOC).

ACTION: Proposed rule; notice of public
availability of draft supplemental
environmental impact statement/
management plan.

SUMMARY: The National Oceanic and
Atmospheric Administration (NOAA) is
proposing to amend the regulations and
Designation Document for the Monterey
Bay National Marine Sanctuary
(MBNMS or Sanctuary) to allow limited,
small-scale collection of jade from the
Jade Cove area of the Sanctuary. NOAA
is issuing this proposed rule to provide
notice to the public and invite advice,
recommendations, information, and
other comments from interested parties
on the proposed rule and Draft
Supplemental Environmental Impact
Statement/Management Plan (DSEIS/
MP). A public hearing will be held; a
separate notice of the date and time will
be published.

DATES: Comments must be received by
August 12, 1997.

ADDRESSES: Comments should be sent to
Scott Kathey, Monterey Bay National
Marine Sanctuary, 299 Foam Street,
Suite D, Monterey, California, 93940, or
Elizabeth Moore, Sanctuaries and
Reserves Division, National Oceanic and
Atmospheric Administration, 1305 East
West Highway, SSMC4, 12th Floor,
Silver Spring, Maryland, 20910.
Comments will be available for public
inspection at the same addresses. Copies
of the DSEIS/MP are available from the
same addresses.

FOR FURTHER INFORMATION CONTACT:
Scott Kathey at (408) 647-4251 or
Elizabeth Moore at (301) 713-3141 ext.
170.

SUPPLEMENTARY INFORMATION:

I. Background

In recognition of the national
significance of the unique marine
environment centered around Monterey
Bay, California, the Monterey Bay
National Marine Sanctuary (MBNMS or
Sanctuary) was designated on
September 18, 1992. SRD issued final
regulations, effective January 1, 1993, to
implement the Sanctuary designation
(15 CFR Part 922 Subpart M). The
MBNMS regulations at 15 CFR
922.132(a) prohibit a relatively narrow
range of activities and thus make it
unlawful for any person to conduct
them to cause them to be conducted.

The MBNMS regulations prohibit
exploring for, developing or producing
oil, gas or minerals within the Sanctuary
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(15 CFR 922.132(a)(1)). Further, the
regulations and Designation Document
(the constitution for the Sanctuary)
prohibit NOAA from issuing a permit or
other approval for this activity in the
Sanctuary (15 CFR 922.132(f);
Designation Document, Article V).
Therefore, the Sanctuary regulations
and Designation Document absolutely
prohibit exploring for, developing or
producing oil, gas or minerals in the
MBNMS.

The region within the Sanctuary
known as the Jade Cove area consists of
a series of small coves located south of
Big Sur, near the town of Gorda. Jade
(also called nephrite) occurs in veins in
the serpentine bedrock formation,
extending down the cliffs and into the
seabed. The coastal area is very
dynamic, subject to strong waves and
tides, which erode the veins and
sometimes release the jade. Jade is
found primarily as pebbles or larger
stones on the shore and seabed, and as
revealed deposits in the seafloor.

For a number of years prior to the
designation of the MBNMS, tourists and
local residents routinely visited the Jade
Cove area to explore for and collect
pieces of the naturally occurring jade.

Even prior to the designation of the
MBNMS, extraction of minerals from
State submerged lands was prohibited
by State law, unless authorized under a
permit from the State. The U.S. Forest
Service also prohibits the removal
without a lease of any rocks or minerals
within the Los Padres National Forest,
which abuts the inshore boundary of the
Sanctuary in the Jade Cove area.

NOAA is proposing to amend the
regulations for the MBNMS to allow
limited, small-scale collection of jade
from the Jade Cove area of the Sanctuary
(the area bounded by the 35°53'20"'N
latitude parallel (North Plaskett Point),
the 35°53'20"N latitude parallel (Cape
San Martin), from the mean high tide
line seaward to the 90-foot isobath
(depth line)). It appears that limited,
small scale collection of loose pieces of
jade (which would otherwise naturally
disintegrate) from the Jade Cove area
will have at most a de minimis effect on
the jade resource, a non-living resource,
and will not destroy, cause the loss of,
or injure other resources or qualities of
the MBNMS. It should also be noted
that the MBNMS Sanctuary Advisory
Council (Council) has recommended to
SRD that the regulations be amended to
allow jade collection. The Council has
devoted considerable time during
several of its monthly meetings to obtain
information and public testimony, and
convened a working group to review
this issue. There is also public support
for the proposed course of action.

The prohibition against permitting or
otherwise approving the exploration,
development or production of oil, gas or
minerals in the Sanctuary is a term of
the Designation Document for the
Sanctuary. Pursuant to section 304(a)(4)
of the National Marine Sanctuaries Act
(NMSA) (16 U.S.C. 1434(a)(4)), the
terms of designation of a national
marine sanctuary may be modified only
by the same procedures by which the
original designation is made. Therefore,
to allow limited, small-scale jade
collection in the Jade Cove area of the
Sanctuary, NOAA must comply with the
procedures by which the Sanctuary was
designated. Designations of national
marine sanctuaries are governed by
sections 303 and 304 of the NMSA (16
U.S.C. 1433, 1434). Section 304 requires
the preparation of an environmental
impact statement, State consultation, at
least one public hearing, and
gubernatorial non-objection to the
proposal as it pertains to State waters
within the Sanctuary (the proposed rule
pertains entirely to State waters). This
proposed rule is therefore accompanied
by a Draft Supplemental Environmental
Impact Statement/Management Plan,
which is available at the addresses
listed at the beginning of this notice.
This proposed rule represents NOAA'’s
preferred alternative as discussed in the
DSEIS/MP.

There is a 60-day comment period on
this proposed rule and DSEIS/MP. After
the close of the comment period NOAA
will prepare a Final Supplemental
Environmental Impact Statement/
Management Plan (FSEIS/MP) and then
issue a final rule. Further, as the
amendment changes a term of
designation, the Governor of California
will have forty-five days of continuous
session of Congress beginning on the
day the final rule is issued to certify that
the final rule is unacceptable, should he
make such a finding. If the Governor
certifies the rule as unacceptable, it will
not take effect and the original
prohibition will remain in effect.

NOAA issued an Advance Notice of
Proposed Rulemaking (ANPR) on
August 9, 1995 (60 FR 40540), to inform
the public of the issue under
consideration and to invite advice,
recommendations, information, and
other comments from interested parties.
The comment period closed on
September 8, 1995, with 195 comments
received. Most comments were from
individuals and favored unrestricted
jade collection. A general summary of
comments and NOAA'’s response to
them follow.

1. Comments and Responses

(1) Comment: Collection of jade in the
Jade Cove area has been legal and nearly
unrestricted for 50 years, with only
minimal restrictions from the U.S.
Forest Service in place, such as no
explosives, no winches, and no
mechanical tools.

Response: Prior to the Sanctuary’s
designation, jade collection from State
submerged lands without a permit was
prohibited by State law. As for other
existing restrictions, the Los Padres
National Forest has a posted sign at the
site that reads ‘‘Prospecting, mining, or
removal of any rock, mineral, or
material prohibited above mean high
tide level.” The Sanctuary boundary
extends from the mean high tide level
seaward, and the Sanctuary regulations
as currently written absolutely prohibit
exploring for, developing or producing
oil, gas or minerals within the
Sanctuary, which encompasses jade
collection in Jade Cove.

(2) Comment: This is a Sanctuary and
the jade should be protected. No jade
collection should be allowed.

Response: NOAA agrees that marine
jade resources should be protected. The
primary mandate of the MBNMS is to
protect Sanctuary resources. However,
the Sanctuary also facilitates multiple
uses that are compatible with the
primary mandate of resource protection.
NOAA is proposing this action foremost
because it appears that limited, small
scale collection of loose pieces of jade
(which would otherwise naturally
disintegrate) from the Jade Cove area
will have at most a de minimis effect on
the jade resource, a non-living resource,
and will not destroy, cause the loss of,
or injure other resources or qualities of
the MBNMS.

(3) Comment: Commercial mining
should be prohibited.

Response: NOAA agrees. Existing
regulations absolutely prohibit
exploration, development or production
of oil, gas or minerals. The amendment
proposed will allow limited, small-scale
jade collection, but should in no way be
considered a prelude to allowance of
commercial mining activities in the
Sanctuary.

(4) Comment: Hand tools should/
should not be allowed for jade
collection.

Response: NOAA believes that most
tools should not be allowed as these
could be used to dig into the seabed or
otherwise damage Sanctuary resources
or qualities. However, jade collection
under the exception may be conducted
with the use of a hand tool (a hand-held
implement that is not greater than 36
inches in length and has no moving
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parts (e.g., dive knife, pry bar or abalone
iron)) to maneuver and lift a loose piece
of jade, and a lift bag(s) with a total
lifting capacity not to exceed two
hundred pounds. A vessel (except for a
motorized personal watercraft (see
§922.132(a)(7)) may also be used to
provide access to the authorized area.
Further, NOAA may also allow
additional or larger tools to collect
larger pieces of loose jade under a
Sanctuary permit that would be
required for such collection. However,
no pneumatic, mechanical, electrical,
hydraulic or explosive tools would be
allowed to be used to collect jade under
any circumstances.

(5) Comment: There should be limits/
no limits on the amount of jade an
individual can take.

Response: NOAA believes that such
restrictions as the natural situation of
the area (access via a steep trail, rough
water conditions, and isolated area),
prohibition of tools other than hand
tools, lift bags and vessels as described
in the response to comment (4), and a
limit that persons can only collect what
they can individually carry per trip will
sufficiently limit the amount of jade that
will be collected, ensuring that the jade
resource will not be degraded. Further,
the proposed rule would require a
Sanctuary permit for any collection of
larger loose stones of jade not allowed
to be removed under the general jade
collection exception.

(6) Comment: NOAA wasted time and
money with the Advance Notice of
Proposed Rulemaking.

Response: NOAA disagrees that
providing information to, and obtaining
input from the public is a waste of time
or money. In this instance, NOAA
determined that the Advance Notice of
Proposed Rulemaking (ANPR), an
optional step to the rulemaking process,
increased the opportunity for public
comment and participation, and aided
NOAA in developing the regulation
proposed in this rulemaking.

(7) Comment: NOAA has ignored or
forgotten the public comments and
expert testimony provided before the
Advance Notice of Proposed
Rulemaking.

Response: In addition to information
provided by experts and the
recommendation from the Sanctuary
Advisory Council, NOAA also
considered the public comments
received on this issue both before and
after the Advance Notice of Proposed
Rulemaking in determining whether to
propose to amend the Sanctuary
regulations to allow limited, small-scale
jade collection.

(8) Comment: The Jade Working
Group of the Sanctuary Advisory

Council adopted protocols for jade
collection.

Response: The Jade Working Group of
the Sanctuary Advisory Council was
formed to assist NOAA in resolving this
issue. The Working Group met for about
eight months and developed and
submitted to the Council a draft list of
jade collection protocols, but did not
adopt or recommend any particular final
plan.

(9) Comment: The Sanctuary Advisory
Council endorsed the jade collection
plan developed by the Jade Working
Group.

Response: As stated above, neither the
Jade Working Group nor the Sanctuary
Advisory Council adopted or
recommended a particular final plan.
However, the Council did send a letter
to NOAA recommending that the agency
amend the regulations to allow limited
collection of jade, while protecting the
jade resource for the future. A plan
submitted to the Council by a local
interest group was attached to the letter
and referenced as one option for
managing jade collection.

(10) Comment: There is an ongoing
mischaracterization of NOAA'’s actions
being conducted by jade collection
advocates.

Response: NOAA has received copies
of an August 1995 newsletter
distributed by the Free Jade Cove
Committee that contains incorrect
information regarding the issue and
NOAA's intent. The headline of the
newsletter implies that no restrictions
currently exist on jade collection and
that NOAA'’s current action will impose
new restrictions, when in fact NOAA'’s
proposed action will relax existing
regulations. The newsletter also implies
that NOAA ignored the Sanctuary
Advisory Council’s assistance and
advice. To the contrary, the
recommendation of the SAC to allow
limited jade collection was considered,
and led in part to NOAA'’s decision to
propose to amend the Sanctuary
regulations to allow limited, small-scale
jade collection. As stated above, the
SAC provided an option for NOAA to
consider, but did not recommend any
specific course of action.

111. Proposed Revised Article V of the
Designation Document for the Monterey
Bay National Marine Sanctuary

No changes to Articles I-1V, and
Article VI of the Designation Document
are proposed by NOAA. Article V of the
Designation Document is proposed to be
amended by revising paragraph 2.
Paragraph 2 of Article V is presented in
its entirety with the proposed revised
language in italics.

Article V. Effect on Leases, Permits,
Licenses, and Rights

In no event may the Secretary or designee
issue a permit authorizing, or otherwise
approve: (1) the exploration for, development
of or production of oil, gas or minerals within
the Sanctuary except for limited, small-scale
jade collection in the Jade Cove area of the
Sanctuary (defined as the area bounded by
the 35°55'20""N latitude parallel (north
Plaskett Point), the 35°53'20"N latitude
parallel (Cape San Martin), the mean high
tide line seaward and the 90-foot isobath
(depth line): (2) the discharge of primary-
treated sewage (except for regulation,
pursuant to Section 304(c)(1) of the Act, of
the exercise of valid authorizations in
existence on the effective date of Sanctuary
designation and issued by other authorities of
competent jurisdiction); or (3) the disposal of
dredged material within the Sanctuary other
than at sites authorized by the Environmental
Protection Agency (in consultation with the
U.S. Army Corps of Engineers) prior to the
effective date of designation. Any purported
authorizations issued by other authorities
after the effective date of Sanctuary
designation for any of these activities within
the Sanctuary shall be invalid.

End of Proposed Revised Article V of the
Designation Document

IV. Summary of the Proposed
Regulatory Amendment

Jade is a non-living resource of the
MBNMS (see 15 CFR 922.3). Allowing
limited, small-scale collection of small
pieces already loose, which would
otherwise naturally disintegrate, would
have at most a de minimis effect on the
jade resource. Further, it appears that
collection of loose pieces of jade from
the authorized area of the Sanctuary
could be conducted without destroying,
causing the loss of, or injuring other
Sanctuary resources or qualities. Small
scale, limited jade collection would be
allowed under an exception to the
MBNMS prohibitions, with certain
conditions. Larger loose pieces of jade
not allowed to be collected under the
exception may be authorized to be
collected under a Sanctuary permit.
However, under no circumstances
would NOAA allow the use of
pneumatic, mechanical, electrical,
hydrauic or explosive tools to collect
jade.

Consequently, NOAA is proposing to
amend section 922.132(a)(1) and section
922.133(c) to provide an exception to
the prohibition against exploring for,
developing or producing oil, gas or
minerals in the Sanctuary, to allow
limited, small-scale collection of jade
from the Jade Cove area of the Sanctuary
(defined as the area bounded by the
35°55'20" N latitude parallel (north
Plaskett Point), the 35°53'20"'N latitude
parallel (Cape San Martin), from the
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mean high tide line seaward to the 90-
foot isobath (depth line)). NOAA is also
proposing to amend section
922.132(a)(4) to provide, for
consistency, a corresponding exception
to the prohibition against alteration of
the seabed for collection of loose jade as
described below. The proposed
exception is limited to the Jade Cove
area as this has been the area
historically of marine jade collection.

The proposed exception also contains
certain other limitations to protect
Sanctuary resources and qualities. The
proposed exception limits collection to
jade pieces already loose from the
seabed, meaning that natural storm or
wave action has already completely
separated the stone from the seabed.
Under the general exception, no tools
may be used to collect jade except (a) a
hand tool, defined as a hand-held
implement utilized for the collection of
jade pursuant to section 922.132(a)(1)
that is no greater than 36 inches in
length and has no moving parts (e.g.,
dive knife, pry bar or abalone iron), to
maneuver and lift loose jade pieces; (b)
a lift bag or multiple lift bags with a
combined lift capacity not to exceed 200
pounds; or (c) a vessel (except for a
motorized personal watercraft (see
§922.132(a)(7)) to provide access to the
authorized area. Finally, each person
may collect only what that personal
individually carries. The two hundred
pound lift bag limit corresponds with
the restriction limiting jade removal to
what each person individually carries.
Over one hundred pounds is considered
to be a very heavy physical demand
level (see Matheson, L. and Matheson,
M. Examiners Manual for the Spinal
Function Sort), and appears to
correspond with the maximum amount
that an average person could lift. The
two hundred pound lift bag will allow
safe transport to the surface of stones
weighing less than 200 pounds. More
important, the limitation is consistent
with the overall effort to avoid jade
collection that could adversely impact
benthic (bottom) habitat.

Loose stones exceeding two hundred
pounds would be of such mass as to be
more likely to support important
components of the benthic community
and should not be readily made
available for removal under the
regulatory exception. A Sanctuary
permit would be required for the
collection of such loose pieces of jade.
Applications for Sanctuary permits
would be reviewed on a case-by-case
basis under the general permit criteria
contained at 15 CFR §§922.48 and
922.133, and would require that the
applicant have all necessary approvals
from other jurisdictions, including the

California State Lands Commission.
Preference would be given to those
applicants proposed to collect such
larger pieces for research or educational
purposes. Any Sanctuary permits issued
for jade collection would be conditioned
to protect Sanctuary resources and in no
circumstances will NOAA permit the
use of pneumatic, mechanical,
electrical, hydraulic or explosive tools
to collect jade. Nor will NOAA permit
any excavation or mining of the jade
resource, or the collection of larger loose
pieces that support important
components of the benthic community.

The proposed exception for the
limited, small-scale collection of loose
pieces of jade does not extend to oil or
gas or any other mineral. Furthermore,
there is a statutory prohibition against
leasing, exploration, development, or
production of oil or gas in the
Sanctuary.

Should this proposed regulation be
adopted as final, any collection of jade
in Jade Cove, which is within California
State waters, will require a State permit
because of the State’s prohibitions
against taking minerals from State
submerged lands and disturbing State
subsurface lands. This is consistent with
15 C.F.R. §922.42 which provides that
any activity within a specific national
marine sanctuary not expressly
prohibited or otherwise regulated by
that sanctuary’s regulations may be
conducted subject to, among other
things, all prohibitions, restrictions and
conditions validly imposed by any other
authority of competent jurisdiction.
Current Federal and State restrictions on
jade collection in upland areas adjacent
to the Sanctuary are unaffected by this
proposed rulemaking.

V. Miscellaneous Rulemaking
Requirements

National Marine Sanctuaries Act

Section 304(a)(4) of the National
Marine Sanctuaries Act, 16 U.S.C.
1434(a)(4), provides that the terms of
designation may be modified only by
the same procedures by which the
original designation is made.
Designations of National Marine
Sanctuaries are governed by sections
303 and 304 of the NMSA, 16 U.S.C.
1433, 1434. Section 304 requires the
preparation of an environmental impact
statement, State consultation, at least
one public hearing, and gubernatorial
non-objection to the proposal as it
pertains to State waters within the
Sanctuary.

Section 304 of the NMSA also
requires the Secretary to submit to the
appropriate Congressional Committees,
on the same day this notice is

published, documents, including an
executive summary, consisting of the
terms of the proposed designation (or in
this case, change thereof), the proposed
regulations and the draft supplemental
environmental impact statement/
management plan. In accordance with
section 304, the required documents are
being submitted to the appropriate
Congressional Committees.

National Environmental Policy Act

When changing a term of designation
of a National Marine Sanctuary, section
304 of the NMSA, 16 U.S.C. 1434,
requires the preparation of a draft
environmental impact statement (DEIS),
as provided by the National
Environmental Policy Act of 1969, 42
U.S.C. 4321 et seq., and that the DEIS be
made available to the public. NOAA has
prepared a draft supplemental
environmental impact statement/
management plan for the Monterey Bay
National Marine Sanctuary on the
proposal to amend the regulations and
Designation Document to allow limited,
small-scale jade collection in the Jade
Cove area of the Sanctuary. The DSEIS/
MP is available at the addresses listed
in the ADDRESS section of this proposed
rule.

Executive Order 1286: Regulatory
Impact

NOAA has concluded that this
regulatory action is not significant
within the meaning of section 3(f) of
Executive Order 12866 because it will
not result in:

(1) An annual effect on the economy
of $100 million or more or adversely
affect in a material way the economy,
productivity, competition, jobs, the
environment, or public health and
safety;

(2) A serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) A material alteration of the
budgetary impact of entitlements,
grants, user fees, or loan programs or
rights and obligations of such recipients;
or

(4) Novel legal or policy issues arising
out of legal mandates, the President’s
priorities, or the principles set forth in
the Executive Order.

Executive Order 12612; Federalism
Assessment

NOAA has concluded that this
regulatory action does not have
sufficient federalism implications
sufficient to warrant preparation of a
federalism assessment under Executive
Order 12612.
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Regulatory Flexibility Act

The Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce certified to
the Chief Counsel for Advocacy of the
Small Business Administration as
follows:

The proposed rule would amend the
Monterey Bay National Marine Sanctuary
(MBNMS or Sanctuary) regulations to allow
limited, small-scale collection of jade from an
area within the Sanctuary known as Jade
Cove, consistent with other applicable
Federal and State law. Prior to the
designation of the Sanctuary, extraction of
minerals from State submerged lands was
prohibited by State law, unless authorized by
a permit issued by the State. The regulations
implementing the designation of the
Sanctuary absolutely prohibit exploration for,
development or production of oil, gas or
minerals in the Sanctuary. Consequently,
because jade is a mineral, its collection is
absolutely prohibited even if authorized by a
State permit. Should this proposed regulation
be adopted as final, jade could be collected
within Jade Cove, which is within California
State waters, provided its collection is
authorized by a State permit. Without a State
permit, its collection would be prohibited by
the State’s prohibitions against taking
minerals from State submerged lands and
disturbing State subsurface lands. NOAA is
aware of only one small business that used
the jade resource prior to the Sanctuary’s
designation. That business did not conduct
large-scale collection or rely solely on jade
from Jade Cove. Most of its jade was collected
from other sources, including from upland
and out of state sources. Consequently, the
rule is not expected to significantly impact a
substantial number of small business entities.

Accordingly, a Regulatory Flexibility
Analysis was not prepared.

Paperwork Reduction Act

This proposed rule would not impose
an information collection requirement
subject to review and approval by OMB
under the Paperwork Reduction Act of
1980, 44 U.S.C. 3500 et seq.

List of Subjects in 15 CFR Part 922

Administrative practice and
procedure, Coastal zone, Education,
Environmental protection, Marine
resources, Natural resources, Penalties,
Recreation and recreation areas,
Reporting and recordkeeping
requirements, Research.

(Federal Domestic Assistance Catalog

Number 11.429 Marine Sanctuary Program)
Dated: May 30, 1997.

David L. Evans,

Acting Deputy Assistant Administrator for

Ocean Services and Coastal Zone

Management.

Accordingly, for the reasons set forth
above, 15 CFR part 922 is proposed to
be amended as follows:

PART 922—[AMENDED]

1. The authority citation for part 922
continues to read as follows:

Authority: 16 U.S.C. 1431 et seq.

Subpart M—Monterey Bay National
Marine Sanctuary

2. Section 922.131 is amended by
adding the following definition in
alphabetical order to read as follows:

§922.131 Definitions.
* * * * *

Hand tool means a hand-held
implement, utilized for the collection of
jade pursuant to section 922.132(a)(1),
that is no greater than 36 inches in
length and has no moving parts (e.g.,
dive knife, pry bar or abalone iron).
Pneumatic, mechanical, electrical,
hydraulic or explosive tools are,
therefore, examples of what does not
meet this definition.

* * * * *

3. Section 922.132 is amended by
revising paragraphs (a)(1) and (a)(4)
introductory text and adding paragraph
(a)(4)(vi) as follows:

§922.132 Prohibited or otherwise
regulated activities.

a * X *

(1) Exploring for, developing or
producing oil, gas or minerals within
the Sanctuary except: jade may be
collected (meaning removed) from the
area bounded by the 35°55'20"'N
latitude parallel (north Plaskett Point),
the 35°53'20"N latitude parallel (Cape
San Martin), from the mean high tide
line seaward to the 90-foot isobath
(depth line) (the ““authorized area’)
provided that:

(i) Only jade already loose from the
seabed may be collected;

(if) No tool may be used to collect jade
except:

(A) A hand tool (as defined in
§922.131 of this subpart);

(B) A lift bag or multiple lift bags with
a combined lift capacity of no more than
two hundred pounds; or

(C) A vessel (except for motorized
personal watercraft (see § 922.132(a)(7)
of this subpart) to provide access to the
authorized area;

(iii) Each person may collect only
what that person individually carries;
and

(iv) For any loose piece of jade that
cannot be collected under paragraphs
(a)(2) (i) and (iii), any person may apply
for a permit to collect such a loose piece
by following the procedures in
§922.133 of this subpart.

* * * * *

(4) Drilling into, dredging or
otherwise altering the seabed of the
Sanctuary; or constructing, placing or
abandoning any structure, material or
other matter on the seabed of the
Sanctuary except as an incidental result
of:

* * * * *

(vi) Collection of jade pursuant to
§922.132(a)(1) of this subpart.

4. Section 922.133 is amended by
revising paragraph (c) to read as follows:

§922.133 Permit procedures and criteria.
* * * * *

(c) The Director, at his or her
discretion, may issue a permit, subject
to such terms and conditions as he or
she deems appropriate, to conduct an
activity prohibited by §8922.132(a) (2)
through (8), and (a)(10) if the Director
finds that the activity will have only
negligible short-term adverse effects on
Sanctuary resources and qualities and
will: further research related to
Sanctuary resources and qualities;
further the educational, natural or
historical resource value of the
Sanctuary; further salvage or recovery
operations in or near the Sanctuary in
connection with a recent air or marine
casualty; allow the removal, without the
use of pneumatic, mechanical,
electrical, hydraulic or explosive tools,
of loose jade from the Jade Cove area
under 8922.132(a)(1)(iv) of this subpart;
assist in managing the Sanctuary; or
further salvage or recovery operations in
connection with an abandoned
shipwreck in the Sanctuary title to
which is held by the State of California.
In deciding whether to issue a permit,
the Director shall consider such factors
as: the professional qualifications and
financial ability of the applicant as
related to the proposed activity; the
duration of the activity and the duration
of its effects; the appropriateness of the
methods and procedures proposed by
the applicant for the conduct of the
activity; the extent to which the conduct
of the activity may diminish or enhance
Sanctuary resources and qualities; the
cumulative effects of the activity; and
the end value of the activity. In
addition, the Director may consider
such other factors as he or she deems
appropriate.

* * * * *

[FR Doc. 97-14787 Filed 6-12-97; 8:45 am]
BILLING CODE 3510-08-M
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 291
[Docket No. FR-4244-A-01]
RIN 2502-AG96

Single Family Property Disposition;
Advanced Notice of Proposed
Rulemaking

AGENCY: Office of the Assistant
Secretary for Housing-Federal Housing
Commissioner, HUD.

ACTION: Advanced notice of proposed
rulemaking.

SUMMARY: This notice announces HUD’s
intention to issue a proposed rule to
amend HUD’s Single Family Property
Disposition Program regulations (24
CFR part 291) for the purpose of
developing innovative methods for
disposing of HUD-owned single family
properties in a cost efficient manner
which furthers the Department’s
mission of providing decent, safe, and
affordable housing. HUD’s current
regulations provide that HUD’s
principal method of sale of single family
properties is the competitive sales
method to individuals. While this
method works well in some cases, HUD
believes that there may be other
disposition methods, which should be
considered and utilized, that may better
serve HUD’s objectives. Specifically,
HUD seeks comments that provide for
innovative, efficient, and cost effective
structures and procedures with respect
to the disposition of the HUD inventory
of single family properties, which may
include but should not be limited to,
bulk sales of current inventory or future
acquisitions on a regional or national
basis, and structures similar to joint
ventures, profit-share arrangements, or
private-public partnering. This notice
therefore solicits public comment on
this subject prior to publication of a
proposed rule.

DATES: Comment Due Date: July 14,
1997.

ADDRESSES: Interested persons are
invited to submit comments and
responses to the Rules Docket Clerk,
Office of the General Counsel, Room
10276, Department of Housing and
Urban Development, 451 Seventh Street
SW, Washington DC 20410-0500.
Communications should refer to the
above docket number and title.
Facsimile (FAX) responses are not
acceptable. A copy of each response will
be available for public inspection and
copying during regular business hours
(7:30 a.m. to 5:30 p.m. Eastern Time at
the above address).

FOR FURTHER INFORMATION CONTACT:
Kitty Woodley, Director, Single Family
Property Disposition Division, Office of
Single Family Housing, Department of
Housing and Urban Development, Room
9174, 451 Seventh Street S.W.,
Washington, D.C., 20410, telephone
(202) 708-0740 (this is not a toll-free
number). Hearing or speech-impaired
individuals may access these numbers
via TTY by calling the Federal
Information Relay Service at 1-800—
877-8339 (this is a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

Section 204 of the National Housing
Act (12 U.S.C. 1710) (Act) governs the
FHA insurance claim process and
property disposition. Specifically,
section 204(g) of the Act pertains to the
management and disposition of HUD-
owned single family properties acquired
by HUD. HUD’s regulations
implementing this statutory authority
are contained in 24 CFR part 291. Those
regulations recently were amended, first
through a technical corrections rule, and
second through a streamlining rule. The
amendments made by the streamlining
rule eliminated regulatory language that
was duplicative of the authorizing
statute, or language included in the
regulations where HUD had discretion
not to regulate. Final rules were
published, respectively, on July 9, 1996
(61 FR 36260) and October 28, 1996 (61
FR 55710).

Under the statutory and regulatory
authority relating to the acquisition,
handling and disposal of HUD-owned
property, HUD is charged with
implementing a property disposition
program of sales of HUD-owned single
family properties along with appropriate
credit terms and standards. Currently,
the principal method of disposing of
such properties is competitive sale to
individuals. The statutory authority
does not require this particular method,
however, and the uses of other
procedures as primary sales methods,
instead of competitive sales to
individuals, may have significant
advantages to HUD and to the public.
The purpose of this notice is to solicit
public comments for developing
innovative property disposition
methods that are cost efficient and
effective, and that further the
Department’s mission of providing
decent, safe, and affordable housing.

HUD is pursuing alternative sales
methods for its Single Family Property
Disposition Program because of the
anticipated increased volume of single
family properties that may come into
the HUD-owned inventory as a result of

policy and program changes as well as
downturns in various local economies
and housing markets. HUD has the
largest real estate-owned (REO) portfolio
and operation in the nation, selling
approximately 55,000 properties each
year. At any one time, HUD holds
approximately 29,000 properties in its
inventory. The average holding time for
each property is six months. While the
volume of HUD-owned properties is
expected to significantly increase,
HUD’s resources for managing and
disposing of the inventory are
decreasing. HUD desires to find an
alternative method or methods for
disposal of its REO inventory. HUD
desires to find a method or methods that
permit HUD to sell these properties in
a more expeditious and cost efficient
manner, that maximizes profit and
ensures the stability of the FHA
mortgage insurance fund, and allows
HUD to refocus its resources in
furtherance of its more central mission
of providing homeownership
opportunities to American families.

HUD is requesting interested members
of the public to submit public comments
on alternative sales methods.
Specifically, HUD invites public
comments which describe, in general
terms, sales methods to dispose of
current inventory and future
acquisitions, which minimize or
eliminate holding costs. In proposing
alternative sales methods, HUD asks
commenters to address (1) suitable
financial structures and legal
relationships for alternative sale
arrangements, (2) any procedural and
staffing efficiencies which would result
from implementation of such structure,
and (3) the basis for cost effectiveness of
the sales arrangement. HUD will review
all public comments submitted in
connection with preparing the proposed
rule on this subject.

Public comments received in response
to this notice will be used in the
development of a proposed rule that
provides for innovative sales methods
for the disposition of HUD-owned single
family properties. The public comments
also may be used in the development of
a request for proposals (RFP) through
which HUD will solicit and consider
specific proposals on innovative, cost
efficient bulk sales arrangements (which
are directed toward single family
properties in the current and future
inventory), and by which HUD may
undertake the sale of certain HUD-
owned single family properties if a
proposal is accepted. The occurrence of
a bulk sale before issuance of a final rule
amending the Single Family Property
Disposition Program regulations may
provide useful practical information on
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alternative sales procedures that will
make for a better Single Family Property
Disposition Program.

Executive Order 12866

The Office of Management and Budget
(OMB) reviewed this advance notice of
proposed rulemaking (ANPR) under
Executive Order 12866, Regulatory
Planning and Review, issued by the
President on September 30, 1993. Any
changes made in this ANPR subsequent
to its submission to OMB are identified
in the docket file, which is available for
public inspection during regular
business hours in the Office of the Rules
Docket Clerk, Office of the General
Counsel, Department of Housing and
Urban Development, Room 10276, 451
Seventh Street, S.W., Washington, DC
20410.

Dated: June 2, 1997.
Nicolas P. Retsinas,

Assistant Secretary for Housing, Federal
Housing Commissioner.

[FR Doc. 97-15670 Filed 6-12-97; 8:45 am]
BILLING CODE 4210-27-P

DEPARTMENT OF LABOR
Mine Safety and Health Administration

30 CFR Parts 56, 57, 62, 70, and 71
RIN 1219-AA53

Health Standards for Occupational
Noise Exposure

AGENCY: Mine Safety and Health
Administration (MSHA), Labor.

ACTION: Proposed rule; extension of
comment period and close of record.

SUMMARY: MSHA is extending the post-
hearing comment period and close of
record regarding the Agency’s proposed
rule for occupational noise exposure,
which was published in the Federal
Register on December 17, 1996.

DATES: Comments must be received on
or before August 1, 1997.

ADDRESSES: Comments on the proposed
rule may be transmitted by electronic
mail, fax, or mail. Comments by
electronic mail must be clearly
identified as such and sent to this e-mail
address: noise@msha.gov. Comments by
fax must be clearly identified as such
and sent to: MSHA, Office of Standards,
Regulations, and Variances, 703-235-
5551. Send mail comments to: MSHA,
Office of Standards, Regulations, and
Variances, Room 631, 4015 Wilson
Boulevard, Arlington, VA 22203-1984.
MSHA will also accept written
comments from the mining public in the
field and district offices and technical

support centers. These comments will
be a part of the official rulemaking
record. Interested persons are
encouraged to supplement written
comments with computer files or disks;
please contact the Agency with any
questions about format.

FOR FURTHER INFORMATION CONTACT:
Patricia W. Silvey, Director, Office of
Standards, Regulations, and Variances,
MSHA, phone 703-235-1910.

SUPPLEMENTARY INFORMATION: On
December 17, 1996, MSHA published in
the Federal Register (61 FR 66348) a
proposed rule to revise the Agency’s
existing health standards for
occupational noise exposure. The
comment period was scheduled to close
on February 18, 1997. On February 6,
1997, MSHA published in the Federal
Register (62 FR 5554) a notice extending
the comment period to April 21, 1997,
and announcing that the rulemaking
record would close on June 16, 1997. On
March 3, 1997, MSHA published a
notice in the Federal Register (62 FR
9404) extending the close of the record
to June 20, 1997.

The Agency held six public hearings
on the noise proposal: May 6 in Beaver,
West Virginia; May 8 in St. Louis,
Missouri; May 13, in Denver, Colorado;
May 15, in Las Vegas, Nevada; May 28
in Atlanta, Georgia; and May 30 in
Washington, DC. During this time frame,
MSHA received several requests from
the mining community to extend the
time for the close of the record for an
additional 60 days.

MSHA has evaluated these requests
within the context of the time that the
Agency has already provided for
comment and testimony on the noise
proposal. The Agency believes that an
extension to August 1, 1997, which
results in a post-hearing comment
period of 60 days, is both adequate and
reasonable. Further, MSHA believes that
this additional 60-day period will
provide sufficient time for all interested
parties to review and comment on the
proposal, and written comments, and
testimony the Agency has received thus
far. All interested members of the
mining public are encouraged to submit
comments prior to August 1, 1997.

Dated: June 6, 1997.
J. Davitt McAteer,

Assistant Secretary for Mine Safety and
Health.

[FR Doc. 97-15614 Filed 6-12-97; 8:45 am]
BILLING CODE 4510-43-P

DEPARTMENT OF THE INTERIOR
Minerals Management Service

30 CFR Part 250
RIN 1010-AC17

Seismic Reassessment of California
Outer Continental Shelf Platforms;
Republication

Editorial Note: The document set forth
below was originally published at 62 FR
31538-31541, Tuesday, June 10, 1997, and is
being reprinted in its entirety because of
typesetting errors.

AGENCY: Minerals Management Service
(MMS), Interior.

ACTION: Notice of proposed rulemaking.

SUMMARY: MMS has developed proposed
regulations for the seismic reassessment
of offshore platforms. This proposed
rule would only apply to platforms on
the Outer Continental Shelf (OCS)
offshore the State of California. This
proposed rule includes criteria for
determining a platform’s fitness through
a structural analysis. Each platform on
the California OCS would need to
undergo a seismic assessment within 3
years of publication of the final rule. An
analysis would also be triggered by
damage to primary structural members,
proposals to significantly increase loads,
or other significant changes. Previously,
MMS has allowed for good engineering
judgment to determine how
modifications or significant changes
would affect a platform’s structural
integrity. This proposed rule will
provide for more consistency in seismic
reassessment analysis.

DATES: MMS will consider all comments
received by August 11, 1997. We will
begin reviewing comments then and
may not fully consider comments we
receive after August 11, 1997.
ADDRESSES: Mail or hand-carry written
comments to the Department of the
Interior; Minerals Management Service;
381 Elden Street; Mail Stop 4700;
Herndon, Virginia 22070-4817;
Attention: Rules Processing Team.

FOR FURTHER INFORMATION CONTACT:
Lawrence Ake, Engineering and
Research Branch, at (703) 787-1567.
SUPPLEMENTARY INFORMATION: Platforms
installed offshore Southern California
prior to the 1970’s were designed and
constructed according to onshore codes
used at the time of their installation. In
1969, the American Petroleum Institute
(API) published a document entitled
“Recommended Practice for Planning,
Designing, and Constructing Fixed
Offshore Platforms,” or API RP 2A,
containing guidelines developed
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specifically for offshore structures. The
7th edition of APl RP 2A (1976) was the
first version to include guidelines for
seismic loading. The 19th edition of API
RP 2A is currently incorporated into
MMS regulations, although the latest
20th edition was published in July 1993.

Following the Loma Prieta earthquake
in 1989, MMS and the California State
Lands Commission (CSLC) began
investigating seismic reassessment of
structures located offshore Southern
California. The agencies began to
evaluate seismic analyses that had been
performed for offshore platforms in their
design phases. MMS decided to require
operators of the oldest platforms,
constructed before the 1976 API RP 2A
7th edition guidelines were in place, to
conduct preliminary seismic analyses
that are normally required for new
platforms. The CSLC began a program to
reassess platforms that were undergoing
significant changes in operations, loads,
or personnel. Experience with this
process has shown the need for the
development of uniform seismic design
criteria.

Aware of growing MMS and CSLC
interest in reassessment and the lack of
credible reassessment criteria, the API
funded an independent study in 1991
by a panel of four distinguished experts
in matters related to seismic design. The
results of the study were based on the
underlying recommendation that the
seismic risk offshore should be similar
to that used for well-designed structures
onshore. An API task group was formed
to develop reassessment procedures and
criteria for storm and ice loads as well
as seismic loads. Its members were
composed of technical experts from the
offshore industry, academia, and the
MMS.

Using the panel’s study on seismic
reassessment as a guide, the API task
group developed a Supplement to the
20th edition of API RP 2A that covers
all environmental loading conditions. It
provides technical criteria to be used in
reassessing existing structures. The
criteria embrace a fitness-for-purpose
evaluation coupled with the risk of
structural failure and the consequences
of that failure. The details of the
Supplement will not be discussed here
since it has already been the subject of
several 1994 Offshore Technology
Conference papers. The API finalized
and published this Supplement
document as Supplement 1 to API RP
2A in December 1996.

MMS held several workshops to
involve industry, the public, regulatory
agencies, and academia in the
development of reassessment
guidelines. MMS, CSLC, and others
sponsored an international workshop on

seismic reassessment of offshore
structures in December 1992. In
November 1993, MMS and CSLC co-
sponsored a workshop on public policy
issues related to the seismic
reassessment of platforms offshore
Southern California. In December 1993,
MMS, API, and others sponsored an
international workshop on reassessment
for structures located in all areas for
both earthquake and storm loadings.
The workshops were well attended by
the interested parties. Discussions on
public policy issues at all three
meetings resulted in consensus on the
treatment of seismic reassessment at the
final workshop. The technical aspects of
these numerous public discussions have
been incorporated into the API
Supplement, and MMS has made the
proposed rule consistent with these
results. Proceedings are available for
each of the workshops held.

MMS is moving forward with
proposed seismic reassessment
regulations since seismic reassessments
can provide critical information about
the offshore facilities in the seismically
active California OCS. Consideration is
also being given to incorporating the
20th edition of API RP 2A, including the
Supplement, into MMS regulations
instead of proceeding with this
proposed rule. Commenters are urged to
provide comments on the relative merits
of incorporating the APl documents into
MMS regulations, as well as proceeding
with this rule.

The proposed rule would require
lessees to conduct seismic
reassessments of OCS platforms located
offshore the State of California within
three years of final rule publication.
Reassessments would also be triggered
by changing circumstances at the
platform such as an increase of loads on
the structure, or a change from an
unmanned platform to a manned
platform. Most changes that trigger
reassessments would have to be judged
“significant”, which the proposed rule
defines as cumulative changes that
cause a 10 percent decrease in the
platform’s loading capacity or a 10
percent increase in the platform’s loads.

A manned platform would undergo an
assessment to determine if it could
withstand a median 1000 year seismic
event; an unmanned platform’s stability
would be compared with the forces from
a 500 year seismic event. The more
stringent requirement for a manned
platform is based on the higher standard
needed to protect human life. Each
seismic reassessment must be verified
by a Certified Verification Agent (CVA)
who has been approved by the MMS.

Executive Order (E.O.) 12866

This rule was reviewed under E.O.
12866. The Department of the Interior
(DOI) has determined that the rule is not
a significant rule under the criteria of
E.O. 12866 and therefore, the rule was
not reviewed by the Office of
Management and Budget (OMB).

Regulatory Flexibility Act

DOI has determined that this
proposed rule will not have a significant
economic effect on a substantial number
of small entities. Any direct effects of
this rulemaking will primarily affect the
OCS lessees and operators—entities that
are not small due to the technical
complexities and financial resources
necessary to conduct OCS activities.
The indirect effects of this rulemaking
on small entities that provide support
for offshore activities have also been
determined to be small.

Paperwork Reduction Act

This proposed rule contains a
collection of information which has
been submitted to the Office of
Management and Budget (OMB) for
review and approval under section
3507(d) of the Paperwork Reduction Act
of 1995. As part of our continuing effort
to reduce paperwork and respondent
burden, MMS invites the public and
other Federal agencies to comment on
any aspect of the reporting burden.
Submit your comments to the Office of
Information and Regulatory Affairs;
OMB; Attention Desk Officer for the
Department of the Interior (OMB control
number 1010-0058); 725 17th Street,
NW.; Washington, D.C. 20503. Send a
copy of your comments to the Minerals
Management Service; Attention: Rules
Processing Team; Mail Stop 4700; 381
Elden Street; Herndon, Virginia 20170—
4817. You may obtain a copy of the
proposed collection of information by
contacting the Bureau’s Information
Collection Clearance Officer at (202)
208-7744.

OMB is required to make a decision
concerning the collection of information
contained in these proposed regulations
between 30 and 60 days after
publication of this document in the
Federal Register. Therefore, a comment
to OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication. This does not affect the
deadline for the public to comment to
the Department on the proposed
regulations.

The title of this collection of
information is 30 CFR 250, Subpart I,
Platforms and Structures,” OMB control
number 1010-0058. The proposed rule
adds the following requirements to the
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currently approved collection of
information required in Subpart I:

e Submit a plan for analyzing the
platform structure;

¢ Obtain Regional Supervisor
approval for analysis criteria if utilizing
a probabilistic analysis;

« Review of a site-specific study by
an independent peer review panel; and
¢ Obtain and submit a CVA report.
MMS would use this information to
ensure that offshore structures located

on the California OCS meet today’s
standards for seismic loading.

Respondents are Federal OCS oil, gas,
and sulphur lessees with platforms
located on the California OCS. The
proposed rule requires compliance once
within 3 years after publication of the
final rule and thereafter as applicable.
The current approved reporting burden
for Subpart | is 21,803 hours. MMS
estimates eight new responses each year
for the first three years. Additional years
would average fewer than two
responses. We estimate the additional
annual reporting burden as a result of
this rule would be 1,256 hours (157
hours per response). Based on $35 per
hour, the burden hour cost to
respondents is estimated to be $43,960.

In addition to the hour burden
discussed above, the proposed rule
would add one other cost burden
associated with the collection of
information. Section 250.145(e) requires
respondents to obtain a final report
prepared by a CVA and submit it to the
Regional Supervisor. We estimate the
cost of preparing that report (including
the costs of conducting engineering
analysis) is $100,000 per platform.

MMS will summarize written
responses to this notice and address
them in the final rule. All comments
will become a matter of public record.

1. MMS specifically solicits
comments on the following questions:

(a) Is the proposed collection of
information necessary for the proper
performance of MMS’s functions, and
will it be useful?

(b) Are the burden hour and cost of
the final CVA report estimates
reasonable for the proposed collection?

(c) Do you have any suggestions that
would enhance the quality, clarity, or
usefulness of the information to be
collected?

(d) Is there a way to minimize the
information collection burden on those
who are to respond, including through
the use of appropriate automated
electronic, mechanical, or other forms of
information technology?

2. In addition, the Paperwork
Reduction Act of 1995 requires agencies
to estimate the total annual cost burden
to respondents or recordkeepers

resulting from the collection of
information. MMS needs your
comments on this item. Your response
should split the cost estimate into two
components:

(a) Total capital and startup cost; and

(b) Annual operation, maintenance,
and purchase of services.

Your estimates should consider the
costs to generate, maintain, and disclose
or provide the information. You should
describe the methods you use to
estimate major cost factors, including
system and technology acquisition,
expected useful life of capital
equipment, discount rate(s), and the
period over which you incur costs.
Capital and startup costs include,
among other items, computers and
software you purchase to prepare for
collecting information; monitoring,
sampling, drilling, and testing
equipment; and record storage facilities.
Generally, your estimates should not
include equipment or services
purchased: before October 1, 1995; to
comply with requirements not
associated with the information
collection; for reasons other than to
provide information or keep records for
the Government; or as part of customary
and usual business or private practices.

The Paperwork Reduction Act of 1995
provides that an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.

Takings Implication Assessment

DOI determined that this proposed
rule does not represent a governmental
action capable of interference with
constitutionally protected property
rights. Thus, DOI does not need to
prepare a Takings Implication
Assessment pursuant to E.O. 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights.

E.O. 12988

DOI has certified that this proposed
rule meets the applicable civil justice
reform standards provided in sections
3(a) and 3(b)(2) of E.O. 12778.

National Environmental Policy Act

MMS has examined this proposed
rulemaking and has determined that this
rule does not constitute a major Federal
action significantly affecting the quality
of the human environment pursuant to
section 102(2)(C) of the National
Environmental Policy Act of 1969 (42
U.S.C. 4332(2)(C)).

Unfunded Mandates Reform Act of
1995

DOI has determined and certifies
according to the Unfunded Mandates
Reform Act, 2 U.S.C. 1502 et seq., that
this rule will not impose a cost of $100
million or more in any given year on
State, local, and tribal government, or
the private sector.

List of Subjects in CFR Part 250

Continental shelf, Environmental
impact statements, Environmental
protection, Government contracts,
Incorporation by reference,
Investigations, Mineral royalties, Oil
and gas development and production,
Oil and gas exploration, Oil and gas
reserves, Penalties, Pipelines, Public
lands—mineral resources, Public
lands—rights-of-way, Reporting and
recordkeeping requirements, Surety
bonds.

Dated: May 28, 1997.
Bob Armstrong,
Assistant Secretary, Land and Minerals
Management.

For the reasons stated in the
preamble, Minerals Management
Service (MMS) proposes to amend 30
CFR part 250 as follows:

PART 250—OIL AND GAS AND
SULPHUR OPERATIONS IN THE
OUTER CONTINENTAL SHELF

1. The authority citation for part 250
continues to read as follows:

Authority: 43 U.S.C. 1334.

2. Section 250.145 is added to subpart
I to read as follows:

§250.145 Seismic Reassessment of
California OCS Platforms.

(a) Applicability. These requirements
apply to all platforms located on the
California OCS.

(b) Definitions. When used in this
section, the terms have the following
meanings:

Loss of Global Structural Stability
means the point at which a structure is
unable to establish equilibrium under
the applied gravity loadings and
induced earthquake forces.

Manned Platform means a platform
that always has someone living on it.

Platform Capacity means the
platform’s ability to resist loading or to
withstand a given maximum load.

Significant means cumulative damage
or cumulative changes from the original
design premise that lead to a decrease
in capacity or an increase in loading
greater than 10 percent.

Unmanned Platform means any
platform other than a manned platform.

You means the lessee.
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(c) When must | conduct a seismic
reassessment? You must conduct a
seismic reassessment of each of your
California OCS platforms in its current
condition by [Insert date that is 3 years
after the date the final rule is published
in the Federal Register]. You must also
conduct a seismic reassessment when a
reassessment initiator occurs.
Reassessment initiators are changes in
the platform status which result in a
significant change in demand, capacity,
or consequence of the platform’s failure,
such as, but not limited to:

(1) Functional or operational changes
which result in significantly higher
loads than in the original design (e.g.,
new waterflood operations, additional
tanks, or crew quarters, etc.).

(2) Significant damage to primary
structural members or joints found
during an inspection.

(3) The availability of credible new
seismic data that would indicate
significantly higher loads than those
used in the original design criteria.

(4) Significant changes in the original
design criteria or methodologies that
would negatively affect the platform. An
example of this type of significant
change is the evolution of the tubular
joint equation.

(5) A change from an unmanned
platform to a manned platform.

(d) What are the criteria for a seismic
reassessment? Before you conduct the
seismic reassessment, you must submit
your plan for analyzing the structure to
the Regional Supervisor for approval. In
addition:

(1) For manned platforms, you must
demonstrate that the platform in its
current condition can withstand a
median 1000-year seismic event without
loss of global structural stability. The
ultimate strength of all undamaged
members, joints and piles must be
considered and, if necessary, safety
factors may be reduced to 1.0.

(2) For unmanned platforms, you
must demonstrate that the platform in
its current condition can withstand a
median 500-year seismic event without
loss of global structural stability. The
ultimate strength of all undamaged
members, joints, and piles must be
considered, and if necessary, safety
factors may be reduced to 1.0.

(3) The Regional Supervisor may
accept a probabilistic analysis as an
alternative to the analyses required in
paragraphs (d)(1) or (d)(2) of this
section. The probabilistic analysis must
address the effects of uncertainty and
bias in loading and resistance. Before
using this method, you must obtain
approval for your analysis criteria from
the Regional Supervisor.

(4) Topsides and appurtenances must
withstand the seismic loads from
paragraphs (d)(1) or (d)(2) of this section
and be in conformance with the seismic
provision of APl RP 2A-WSD.

(5) You must conduct a site-specific
study under 30 CFR 250.139 based on
soil borings and geophysical data taken
on or near the platform vicinity, using
the best available technology. You may
use a study previously conducted. An
MMS approved independent peer
review panel must review the study.

(e) Does a third party need to verify
the seismic reassessment? You must use
a Certified Verification Agent (CVA)
approved by the MMS using the
qualification standards in
§250.132(b)(1)(ii) to verify the analyses
required in paragraphs (d)(1) through
(d)(4) of this section. You must submit
the CVA'’s final report to the Regional
Supervisor. It must describe the analysis
process and material reviewed,
summarize the findings, and include a
recommendation to the Regional
Supervisor. The recommendation must
advise the Regional Supervisor to either
accept, request modifications, or reject
the reassessment.

(f) What if my platform does not pass
the seismic reassessment? If your
structure does not meet the
reassessment criteria, you must contact
the Regional Supervisor for approval to
initiate one or more mitigation actions.
Mitigation actions are modifications to
the structure or to operational
procedures that reduce loads, increase
capacities, or reduce consequences.

Editorial Note: This document was
originally published at 62 FR 31538-31541,
Tuesday, June 10, 1997, and is being
reprinted in its entirety because of
typesetting errors.

[FR Doc. 97-15088 Filed 6—9-97; 8:45 am]

BILLING CODE 1505-01-D

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 944
[SPATS No. UT-035—-FOR]

Utah Regulatory Program and Utah
Abandoned Mine Land Reclamation
Plan

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Proposed rule; public comment
period and opportunity for public
hearing on proposed amendment.

SUMMARY: The Office of Surface Mining
Reclamation and Enforcement (OSM) is

announcing receipt of a proposed

amendment to the Utah regulatory

program and Utah abandoned mine land
reclamation (AMLR) plan (hereinafter,
the ““Utah program and plan’’) under the

Surface Mining Control and

Reclamation Act of 1977 (SMCRA). The

proposed amendment consists of

revisions and addition of statutes
pertaining to the definition for

“adjudicative proceeding’’; schedule of

applicant’s mining law violations and

remining operation violations resulting
from unanticipated events or
conditions; location of informal
conferences; performance standards for
all coal mining and reclamation
operations; requirements regarding
surface effects of underground coal
mining, repair or compensation for
damage, and replacement of water;
contest of violation or amount of civil
penalty; and lands and waters eligible
for expenditure of AMLR funds. The
amendment is intended to revise the

Utah program to be consistent with

SMCRA and to improve operational

efficiency.

DATES: Written comments must be

received by 4:00 p.m., m.d.t., July 14,

1997. If requested, a public hearing on

the proposed amendment will be held

onJuly 8, 1997. Requests to present oral
testimony at the hearing must be

received by 4:00 p.m., m.d.t., June 30,

1997.

ADDRESSES: Written comments should

be mailed or hand delivered to James F.

Fulton at the address listed below.
Copies of the Utah program and plan,

the proposed amendment, and all

written comments received in response
to this document will be available for
public review at the addresses listed
below during normal business hours,

Monday through Friday, excluding

holidays. Each requester may receive

one free copy of the proposed
amendment by contacting OSM’s

Denver Field Division.

James F. Fulton, Chief, Denver Field
Division, Office of Surface Mining
Reclamation and Enforcement, 1999
Broadway, Suite 3320, Denver,
Colorado 80202-5733.

FOR FURTHER INFORMATION CONTACT:

James F. Fulton, Chief, Denver Field

Division, Telephone: (303) 844-1424.

SUPPLEMENTARY INFORMATION:
I. Background on the Utah Program

On January 21, 1981, the Secretary of
the Interior conditionally approved the
Utah program; on June 3, 1983, the
Secretary approved the Utah plan.
General background information on the
Utah program and plan, including the
Secretary’s findings, the disposition of
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comments, and the conditions of
approval of the Utah program can be
found in the January 21, 1981, and June
3, 1983, publications of the Federal
Register (46 FR 5899 and 48 FR 24876).
Subsequent actions concerning Utah’s
program and program amendments can
be found at 30 CFR 944.15, 944.16, and
944.30. Subsequent actions concerning
Utah’s plan amendments can be found
at 30 CFR 944.25.

I1. Proposed Amendment

By letter dated May 27, 1997
(administrative record No. UT-1090),
Utah submitted a proposed amendment
to its program and plan pursuant to
SMCRA (30 U.S.C. 1201 et seq.). Utah
submitted the proposed amendment in
response to required program
amendments at 30 CFR 944.16 (e)
through (i), in response to a June 5,
1996, letter (administrative record No.
UT-1083) that OSM sent to Utah in
accordance with 30 CFR 732.17(c), and
at its own initiative. The provisions of
the coal mining and reclamation statute
that Utah proposed to revise and add
were: Utah Code Annotated (U.C.A.) 40—
10-3(1), definition for “adjudicative
proceeding’; U.C.A. 40-10-11 (3) and
(5), schedule of applicant’s mining law
violations and remining operation
violations resulting from unanticipated
events or conditions; U.C.A. 40-10—-
13(2), location of informal conferences;
U.C.A. 40-10-17(2), (3), and (4),
performance standards for all coal
mining and reclamation operations;
U.C.A. 40-10-18 (1) through (15), 18.1,
and 18.2, requirements regarding
surface effects of underground coal
mining, repair or compensation for
damage, and replacement of water;
U.C.A. 40-10-20(2)(e), contest of
violation or amount of civil penalty; and
U.C.A. 40-10-25(6), lands and waters
eligible for expenditure of AMLR funds.

Specifically, Utah proposes at U.C.A.
40-10-3(1) (a) and (b) that *“*adjudicative
proceeding’” means (a) a division or
board (Division or Board of Oil, Gas and
Mining) action or proceeding
“determining” (rather than “that
determines’) the legal rights, duties,
privileges, immunities, or other legal
interests of one or more identifiable
persons, including actions to grant,
deny, revoke, suspend, modify, annul,
withdraw, or amend an authority, right,
permit, or license; “‘or (b) judicial
review of a division or board action or
proceeding specified in Subsection (a).”

Utah proposes at U.C.A. 40-10-11(3)
that an applicant shall file with his
permit application a schedule listing,
among other things, any and all notices
of violation of “‘the Surface Mining
Control and Reclamation Act of 1977 or

its implementing regulations.” This
proposed rule further specifies that the
Division shall not issue a permit where
the above-described schedule or other
information available to the Division
indicates that any surface coal mining
operation owned or controlled by the
applicant is currently in violation of
U.C.A. 40-10 or other laws “‘and
regulations” referred to in U.C.A. 40—
10-11(3). Utah proposes at U.C.A. 40—
10-11(5)(a) that after October ‘24"
(rather than **14”), 1992, the permit
issuance prohibition of U.C.A. 40-10-
11(3) does not apply if the violation
resulted from an unanticipated event or
condition that occurred at a surface coal
mining operation on lands eligible for
remining under a permit held by the
person making the application.

Utah proposes at U.C.A. 40-10—
13(2)(b) that informal conferences to
discuss objections to proposed initial or
revised permit applications shall be
conducted in accordance with the
procedures described in ““this”
subsection (b) and that the conference
“shall,”” not ““may,” be held in the
locality of the coal mining and
reclamation operation if requested
within a reasonable time after written
objections or request for an informal
conference are received by the Division.

Utah proposes in the coal mining and
reclamation operation performance
standards at U.C.A. 40-10-
17(2)()(ii)(B), (2)(p) (ii) and (iii), (3) (a)
and (c), and (4) and (4) (a), and (d) to
clarify that other rules that are cited and
are referred to as ‘““this subsection” are
specific rule subsections included
within U.C.A. 40-10-17.

Utah proposes at U.C.A. 40-10-18 (1)
through 15(b), 18.1, and 18.2, various
changes in punctuation, recodification,
referenced rule citations, sentence
structure, and word choice that are
apparently intended to be editorial
rather than substantive in their effect.
Utah proposes at U.C.A. 40-10—
18(15)(c) that ““[s]ubject to the
provisions of Section 40-10-29, the
permittee shall promptly replace any
state-appropriated water in existence
prior to the application for a surface
coal mining and reclamation permit,
which has been affected by
contamination, diminution, or
interruption resulting from underground
coal mining operations.”

Utah proposes at U.C.A. 40-10—
20(2)(e)(ii) that, if an operator fails to
forward the amount of the civil penalty
for a violation to the Division within 30
days of the civil penalty for a violation
to the Division within 30 days of receipt
of the results of the informal conference,
the operator waives any opportunity for
further review of the ““fact of the”

violation or to contest the “amount of
the civil penalty assessed for the”
violation.

Utah proposes at U.C.A. 40-10—
25(6)(b) that AMLR funds available
under U.C.A. 40-10-25 may be used for
reclamation when a bond or deposit for
a “surface coal mining operation,”
rather than a ““coal surface mining
operation,” on lands eligible for
remining is forfeited and the amount of
the bond or deposit is not sufficient to
provide for adequate reclamation.

I11. Public Comment Procedures

In accordance with the provisions of
30 CFR 732.17(h) and 30 CFR 884.15(a),
OSM is seeking comments on whether
the proposed amendment satisfies the
applicable program and plan approval
criteria of 30 CFR 732.15 and CFR
884.14. If the amendment is deemed
adequate, it will become part of the
Utah program and plan.

1. Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter’s recommendations.
Comments received after the time
indicated under DATES or at locations
other than the Denver Field Division
will not necessarily be considered in the
final rulemaking or included in the
administrative record.

2. Public Hearing

Persons wishing to testify at the
public hearing should contact the
person listed under FOR FURTHER
INFORMATION CONTACT by 4:00 p.m.,
m.d.t., on June 30, 1997. Any disabled
individual who has need for a special
accommodation to attend a public
hearing should contact the individual
listed under FOR FURTHER INFORMATION
CONTACT. The location and time of the
hearing will be arranged with those
persons requesting the hearing. If no one
requests an opportunity to testify at the
public hearing, the hearing will not be
held.

Filing of a written statement at the
time of the hearing is requested as it
will greatly assist the transcriber.
Submission of written statements in
advance of the hearing will allow OSM
officials to prepare adequate responses
and appropriate questions.

The public hearing will continue on
the specified date until all persons
scheduled to testify have been heard.
Persons in the audience who have not
been scheduled to testify, and who wish
to do so, will be heard following those
who have been scheduled. The hearing
will end after all persons scheduled to
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testify and persons present in the
audience who wish to testify have been
heard.

3. Public Meeting

If only one person requests an
opportunity to testify at a hearing, a
public meeting, rather than a public
hearing, may be held. Persons wishing
to meet with OSM representatives to
discuss the proposed amendment may
request a meeting by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT. All such meetings
will be open to the public and, if
possible, notices of meetings will be
posted at the locations listed under
ADDRESSES. A written summary of each
meeting will be made a part of the
administrative record.

IV. Procedural Determinations

1. Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

2. Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments or
AMLR plans and plan amendments
since each such program or plan is
drafted and promulgated by a specific
State, not by OSM. Under sections 503
and 505 of SMCRA (30 U.S.C. 1253 and
1255) and the Federal regulations at 30
CFR 730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met. Decisions on proposed State
AMLR plans and amendments are based
on a determination of whether the
submittal meets the requirements of title
IV of SMCRA (30 U.S.C. 1231-1243) and
the applicable Federal regulations at 30
CFR Parts 884 and 888.

3. National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major

Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

No environmental impact statement is
required for this rule since agency
decisions on proposed State AMLR
plans and amendments are categorically
excluded from compliance with the
National Environmental Policy Act (42
U.S.C. 4332) by the Manual of the
Department of the Interior (516 DM 6,
appendix 8, paragraph 8.4B(29)).

4. Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

5. Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
that is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

6. Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.

List of Subjects in 30 CFR Part 944

Abandoned mine reclamation
programs, Intergovernmental relations,
Surface mining, Underground mining.

Dated: June 5, 1997.

Peter A. Rutledge,

Acting Regional Director, Western Regional
Coordinating Center.

[FR Doc. 97-15646 Filed 6—12-97; 8:45 am]
BILLING CODE 4310-05-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[OH104—2b; FRL-5840-9]

Approval and Promulgation of
Implementation Plans; Ohio Ozone
Maintenance Plan

AGENCY: United States Environmental
Protection Agency (USEPA).

ACTION: Proposed rule; Extension of the
public comment period.

SUMMARY: On May 14, 1997 USEPA
published a direct final rule (62 FR
26396) approving, and an accompanying
proposed rule (62 FR 26463) proposing
to approve a revision submitted on July
9, 1996 and January 31, 1997, to the
ozone maintenance plans for the
Dayton-Springfield Area (Miami,
Montgomery, Clark, and Greene
Counties), Toledo Area (Lucas and
Wood Counties), Canton area (Stark
County), Ohio portion of the
Youngstown-Warren-Sharon Area
(Mahoning and Trumbell Counties),
Columbus Area (Franklin, Delaware,
and Licking Counties), Cleveland-
Akron-Lorain Area (Ashtabula,
Cuyahoga, Lake, Lorain, Medina,
Summit, Portage, and Geauga Counties),
Preble County, Jefferson County,
Columbiana and Clinton Counties. The
revision was based on a request from the
State of Ohio to revise the federally
approved maintenance plan for those
areas to provide the state and the
affected areas with greater flexibility in
choosing the appropriate ozone
contingency measures for each area in
the event such a measure is needed. The
USEPA is announcing a 60 day
extension of the public comment period
on the May 14, 1997 proposed rule. In
the rules section of this Federal
Register, USEPA is delaying the
effective date of the related final rule to
allow for a 60 day extension of the
public comment period on these
maintenance plans.

DATES: Written comments on the May
14, 1997 proposed rule must be received
by August 12, 1997.

ADDRESSES: Written comments should
be sent to: J. EImer Bortzer, Chief,
Regulations Development Section, Air
Programs Branch (AR-18), at the
address below. Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the following location:
U.S. Environmental Protection Agency,
Region 5, Regulation Development
Branch, 77 West Jackson Boulevard,
Chicago, Illinois 60604.
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FOR FURTHER INFORMATION CONTACT: John
Paskevicz, Regulation Development
Section, Air Programs Branch (AR-18J),
U.S. Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604. Telephone:
(312) 886-6084.

SUPPLEMENTARY INFORMATION: For
additional information see the direct
final rule published in the rules section
of this Federal Register.

Dated: June 5, 1997.
David A. Ullrich,
Acting Regional Administrator.
[FR Doc. 97-15415 Filed 6-12-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[VA-076-5022b; FRL-5841-7]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia:
Determination of Attainment of Ozone
Standard and Determination Regarding
Applicability of Certain Requirements
in the Richmond Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to determine
that the Richmond ozone nonattainment
area has attained the National Ambient
Air Quality Standard (NAAQS) for
ozone and that certain reasonable
further progress and attainment
demonstration requirements, along with
certain related requirements, of Part D of
Title | of the Clean Air Act are not
applicable for so long as this area
continues to attain the ozone standard.
In the Final Rules section of this
Federal Register, EPA is making these
determinations without prior proposal.
A detailed rationale for the action is set
forth in the direct final rule and
accompanying technical support
document. If no adverse comments are
received in response to that direct final
rule, no further activity is contemplated
in relation to this proposed rule. If EPA
receives adverse comments, EPA will
withdraw the direct final rule and
address the comments in a subsequent
final rule based on this proposed rule.
EPA will not institute a second
comment period on this notice. Any
parties interested in commenting on this
notice should do so at this time.

DATES: Comments must be received in
writing by July 14, 1997.

ADDRESSES: Written comments may be
mailed to David L. Arnold, Chief,

Ozone/Carbon Monoxide, and Mobile
Sources Section, Mailcode 3AT21, U.S.
Environmental Protection Agency—
Region 111, 841 Chestnut Building,
Philadelphia, Pennsylvania, 19107.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air, Radiation, and Toxics
Division, U.S. Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107. Persons interested in examining
these documents should schedule an
appointment with the contact person
(listed below) at least 24 hours before
the visiting day.
FOR FURTHER INFORMATION CONTACT:
Christopher Cripps, Ozone/Carbon
Monoxide and Mobile Sources Section
(3AT21), U.S. Environmental Protection
Agency—Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107, or by telephone at: (215)566—
2179. Questions may also be addressed
via e-mail, at the following address:
Cripps.Christopher@ epamail.epa.gov.
SUPPLEMENTARY INFORMATION: See the
information provided in the Direct Final
action of the same title which is located
in the Rules and Regulations Section of
this Federal Register.

Authority: 42 U.S.C. 7401-7671q.

Dated: June 5, 1997.
W. Michael McCabe,
Regional Administrator, Region I1l.
[FR Doc. 97-15568 Filed 6-12-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[VA062-5021 and VA080-5021; FRL—
5841-6]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia;
Redesignation Request, Maintenance
Plan and Mobile Emissions Budget for
the Richmond Ozone Nonattainment
Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a redesignation request and two State
Implementation Plan (SIP) revisions
submitted by the Commonwealth of
Virginia. On July 26, 1996, the
Commonwealth of Virginia’s
Department of Environmental Quality,
submitted a maintenance plan as a
revision to the SIP and a request to
redesignate the Richmond moderate

0zone nonattainment area from
nonattainment to attainment. EPA’s
proposed action is based upon the
Commonwealth’s submittal satisfying
all five criteria for redesignation in the
Clean Air Act (the Act), including the
fact that the Richmond area has at least
three years of complete, quality-assured
ambient air monitoring data which
demonstrate that the National Ambient
Air Quality Standard (NAAQS) for
ozone has been attained. On July 30,
1996, the Commonwealth submitted
another revision to the SIP modifying
the mobile emission budgets in the
Richmond area maintenance plan in
support of the area’s transportation
plans for the period after the year 2015.
EPA is proposing to redesignate the
Richmond ozone nonattainment area
from nonattainment to attainment and
to approve the maintenance plan and
mobile emissions budget as revisions to
the Virginia SIP. The SIP revisions
establish a maintenance plan for
Richmond including contingency
measures which provide for continued
attainment of the ozone NAAQS until
the year 2007 and adjust the motor
vehicle emissions budget established in
the maintenance plan for Richmond to
support the area’s long-range
transportation plans in the horizon
years 2015 and beyond. EPA is
proposing to approve Virginia’s
redesignation request and maintenance
plan for the Richmond area because the
relevant requirements set forth in the
the Act, as amended in 1990, have been
met. This action is being taken under
section 110 of the Act.

DATES: Comments must be received on
or before July 14, 1997.

ADDRESSES: Comments may be mailed to
David Arnold, Chief, Ozone/CO &
Mobile Sources Section, Mailcode
3AT21, U.S. Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107. Copies of the documents relevant
to this action are available for public
inspection during normal business
hours at the Air, Radiation, and Toxics
Division, U.S. Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107 and the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia, 23219.

FOR FURTHER INFORMATION CONTACT:
Kristeen Gaffney, Ozone/Carbon
Monoxide and Mobile Sources Section
(3AT21), USEPA—Region Ill, 841
Chestnut Building, Philadelphia,
Pennsylvania 19107, or by telephone at:
(215) 566-2092. Questions may also be
addressed via e-mail, at the following
address:
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Gaffney.Kristeen@epamail.epa.gov
[Please note that only written comments
can be accepted for inclusion in the
docket.]

SUPPLEMENTARY INFORMATION:
l. Background

The Richmond nonattainment area
was designated under section 107 of the
1977 Clean Air Act (1977 Act) as
nonattainment with respect to the ozone
NAAQS on March 3, 1978. The 1977
Act required nonattainment areas to
develop SIPs with sufficient control
measures to expeditiously attain and
maintain the standard. EPA approved
the ozone SIP submitted by the
Commonwealth on January 12, 1979, as
meeting the requirements of section 110
and part D of the 1977 Act. In its SIP,
Virginia projected that the Richmond
area would attain the standard by
December 31, 1982, but the area failed
to attain the standard by that date. On
November 15, 1990, the Clean Air Act
Amendments of 1990 (Act) were
enacted. The nonattainment designation
of the Richmond area continued by
operation of law according to section
107(d)(1)(C)(i) of the Act. Furthermore,
it was classified by operation of law as
moderate nonattainment for ozone
pursuant to section 181(a)(1) of the Act.
The Richmond nonattainment area
consists of the following counties:
Richmond, Henrico, Chesterfield,
Colonial Heights, Hopewell, Hanover
and portions of Charles City County.

Under section 107 (d)(3)(E) of the Act,
nonattainment areas may be
redesignated to attainment if sufficient
air quality data are available to warrant
the redesignation and the area meets the
Act’s other redesignation requirements
for nonattainment areas.

The Commonwealth submitted a
redesignation request and maintenance
plan on November 12, 1992 to
redesignate the Richmond area from
nonattainment to attainment, based on
ambient monitoring from 1989 to 1991
that indicated that the area was
attaining the ozone standard. EPA
proposed approval of the redesignation
request and maintenance plan on
August 17, 1993 (58 FR 43609) but
subsequently proposed and finally
disapproved the submittal on January
31, 1994 and May 3, 1994, respectively,
based on violations of the ozone
standard that occurred during the 1993
ozone season (59 FR 4263 and 59 FR
22757).

The Richmond ozone nonattainment
area has more recently attained the
ozone NAAQS, based on air quality data
from 1993 to 1996. In an effort to
comply with the Act and to ensure

continued attainment of the NAAQS,
Virginia submitted a 10 year ozone
maintenance plan on July 26, 1996 for
the Richmond area as a SIP revision.

I1. Review of State Submittal

According to section 107(d)(3)(E) of
the Act, five specific requirements must
be met in order for EPA to redesignate
an area from nonattainment to
attainment:

1. The area must have attained the
applicable NAAQS;

2. The area must have met all relevant
requirements under section 110 and part
D of the Act;

3. The area must have a fully
approved SIP under section 110(k) of
the Act;

4. The air quality improvement must
be permanent and enforceable; and

5. The area must have a fully
approved maintenance plan pursuant to
section 175A of the Act.

The Commonwealth’s redesignation
request for the Richmond area included
information and documentation
sufficient for EPA to determine that all
five requirements of section 107, noted
above, have been met. Following is a
brief description of how each of these
requirements has been fulfilled. Because
the maintenance plan is a critical
element of the redesignation request,
EPA will discuss its evaluation of the
maintenance plan under its analysis of
the redesignation request. A Technical
Support Document (TSD) has been
prepared by EPA for this rulemaking
action. The TSD is available for public
inspection at the EPA Regional Office
listed in the ADDRESSES section of this
document.

1. Attainment of the Ozone NAAQS

Virginia’s request is based on an
analysis of quality assured ambient air
quality monitoring data which is
relevant to the maintenance plan and to
the redesignation request. The method
for determining attainment of the ozone
NAAQS is contained in 40 CFR part
50.9 and appendix H to that section.
The simplest method by which expected
exceedances are calculated is by
averaging actual exceedances of the 0.12
parts per million ozone NAAQS at each
monitoring site over a three year period.
An area is considered in attainment of
the standard if the average annual
number of expected exceedances is less
than or equal to 1.0. Ambient air quality
data recorded in the Richmond area,
between the years 1993—-1995 shows an
expected exceedance rate of 1.0 per year
and attainment of the ozone NAAQS.
The data for these years meets EPA’s
completeness criteria of 75% or greater
data capture. Furthermore, the area

remained free of violations during the
1996 ozone season. The Commonwealth
has committed to continue monitoring
in this area in accordance with 40 CFR
part 58.

2. The Area Has Met All Applicable
Requirements Under Section 110 and
Part D

As previously stated, EPA fully
approved the Commonwealth’s SIP for
the Richmond area as meeting the
requirements of section 110(a)(2) and
part D of the 1977 Act. The amended
Act, however, modified section
110(a)(2) and, under part D, revised
section 172 and added new
requirements for all nonattainment
areas. Therefore, for purposes of
redesignation, EPA has reviewed the SIP
to ensure that it contains all measures
that were due under the Act as of July
26, 1996, the date the Commonwealth
submitted its redesignation request.

2.A. Section 110 Requirements

Although section 110 of the 1977 Act
was amended in 1990, the Virginia SIP
for the Richmond area meets the
requirements of section 110(a)(2) of the
amended Act. A number of the
requirements did not change in
substance and, therefore, EPA believes
that the pre-amendment SIP met these
requirements. As to those requirements
that were amended, see 57 FR 27936
and 23939 (June 23, 1993), many are
duplicative of other requirements of the
Act.

EPA has analyzed the SIP and
determined that it is consistent with the
requirements of section 110(a)(2) of the
Act. It contains enforceable emissions
limitations, it requires monitoring,
compiling, and analyzing ambient air
quality data, it requires preconstruction
review of new major stationary sources
and major modifications to existing
ones, it provides for adequate funding,
staff and associated resources necessary
to implement its requirements, and
requires stationary source emissions
monitoring and reporting.

2.B. Part D Requirements

Before an area may be redesignated to
attainment, it also must have fulfilled
applicable requirements of part D due as
of the date of the Commonwealth’s
redesignation request. Under part D, an
area’s classification indicates the
requirements to which it will be subject.
Subpart 1 of part D sets forth the basic
nonattainment requirements applicable
to all nonattainment areas, regardless of
classification. Subpart 2 of part D
establishes additional requirements for
nonattainment areas classified under
table 1 of section 181(a). Specific
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requirements of subpart 2 may override
subpart 1's general provisions (57 FR
13501, April 16, 1992). Since the
Richmond area is classified moderate,
the Commonwealth must meet the
applicable requirements of subpart 1,
specifically sections 172(c) and 176, and
the applicable requirements of subpart 2
of part D for moderate areas.

2.B.1. Subpart 1 of Part D—Section
172(c) Provisions

Under section 172(b), the section
172(c) requirements are applicable as
determined by the Administrator, but
must be met no later than 3 years after
an area has been designated as
nonattainment under the amended Act.
Furthermore, as noted above, some of
these section 172(c) requirements are
superseded by more specific
requirements in subpart 2 of part D. For
moderate ozone nonattainment areas,
the section 172(c)(1) reasonably
available control measures requirement
was superseded by section 182(a)(2)
reasonably available control technology
(RACT) requirements. Section 182(a)(2)
requires moderate 0zone nonattainment
areas that were previously designated
nonattainment to submit RACT
corrections. Because section 182(a)(2)
supersedes the RACT requirements in
subpart 1 of part D, the RACT correction
requirement is discussed with other
RACT requirements below in section
2.B.3.

Since the Richmond area has attained
the ozone NAAQS, the reasonable
further progress (RFP) requirement,
attainment demonstration and 179(c)(9)
contingency measure SIPs are no longer
relevant. A May 10, 1995 memorandum
from John Seitz to Regional Division
Directors entitled ‘“Reasonable Further
Progress, Attainment Demonstration,
and Related Requirements for Ozone
Nonattainment Areas Meeting the
National Ambient Air Quality
Standard” indicates that the RFP,
attainment demonstration and 179(c)(9)
contingency measure SIPs would not be
required for approval of a redesignation
request for those areas which the EPA
determines have attained the ozone
NAAQS. Based on this policy, on
February 25, 1997, EPA published a
determination that the Richmond area
has attained the NAAQS [62 FR 8389].
In a separate rulemaking action in
today’s Federal Register, EPA is taking
final approval action to waive the RFP
and attainment demonstration
requirements for the Richmond area.

The section 172(c)(3) emission
inventory requirement has been met by
the Commonwealth’s submission and
EPA'’s approval on September 16, 1996
[61 FR 48629], of the 1990 base year

emission inventory required by section
182(a)(1).

As for the section 172(c)(5) NSR
requirement, the EPA has determined
that areas being redesignated need not
comply with the NSR requirement prior
to redesignation provided that the area
demonstrates maintenance of the
NAAQS without part D NSR in effect. A
memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation, dated October 14, 1994,
entitled ““Part D New Source Review
Requirements for Areas Requesting
Redesignation to Attainment”, fully
describes the rationale for this view, and
is based on the Agency’s authority to
establish de minimis exceptions to
statutory requirements. See Alabama
Power Co. v. Costle, 636 F. 2d 323, 360-
61 (D.C. Cir. 1979). As discussed below,
the Commonwealth has demonstrated
that the Richmond area will be able to
maintain the NAAQS without part D
NSR in effect and, therefore, the
Commonwealth need not have a fully-
approved part D NSR program prior to
approval of the redesignation request for
Richmond. Once the area is
redesignated to attainment, part C, the
prevention of significant deterioration
(PSD) program, which has been
delegated to Virginia, will become
effective immediately. The PSD program
was delegated to Virginia on June 3,
1981, and amended on September 20,
1991.

Finally, for purposes of redesignation,
the Virginia SIP was reviewed to ensure
that all requirements of section
110(a)(2), containing general SIP
elements, were satisfied. As noted
above, the EPA believes the SIP satisfies
all of those requirements.

2.B.2. Subpart 1 of Part D—Section
176(c) Conformity Provisions

Under section 176(c) of the Act, states
were required to submit revisions to
their SIPs that include criteria and
procedures to ensure that Federal
actions conform to the air quality
planning goals in the applicable SIPs.
The requirement to determine
conformity applies to transportation
plans, programs and projects developed,
funded or approved under Title 23
U.S.C. or the Federal Transit Act
(“transportation conformity”), as well as
all other Federal actions (*‘general
conformity”’). Congress provided for the
State revisions to be submitted one year
after the date of promulgation of final
EPA conformity regulations. EPA
promulgated final transportation
conformity regulations on November 24,
1993 (58 FR 62188) and final general
conformity regulations on November 30,
1993 (58 FR 63214). These conformity

rules require that the states adopt both
transportation and general conformity
provisions in the SIP for areas
designated nonattainment or subject to
a maintenance plan approved under
section 175A of the Act. Pursuant to 40
CFR 51.396 of the transportation
conformity rule and 40 CFR 51.851 of
the general conformity rule, the
Commonwealth of Virginia was required
to submit a SIP revision containing
transportation conformity criteria and
procedures consistent with those
established in the Federal rule by
November 25, 1994. Similarly, Virginia
was required to submit a SIP revision
containing general conformity criteria
and procedures consistent with those
established in the Federal rule by
December 1, 1994. Virginia submitted
both the transportation conformity and
general conformity SIP revisions to EPA
in January of 1997. EPA is reviewing
these SIP revisions and will take
rulemaking action on them at a future
date.

Although this redesignation request
was submitted to EPA after the due
dates for the SIP revisions for
transportation conformity [58 FR 62188]
and general conformity [58 FR 63214]
rules, EPA believes it is reasonable to
interpret the conformity requirements as
not being applicable requirements for
purposes of evaluating the redesignation
request under section 107(d). The
rationale for this is based on a
combination of two factors. First, the
requirement to submit SIP revisions to
comply with the conformity provisions
of the Act continues to apply to areas
after redesignation to attainment.
Therefore, the Commonwealth remains
obligated to implement transportation
and general conformity rules even after
redesignation and would risk sanctions
for failure to do so. While redesignation
of an area to attainment enables the area
to avoid further compliance with most
requirements of section 110 and part D,
since those requirements are linked to
the nonattainment status of an area, the
conformity requirements apply to both
nonattainment and maintenance areas.
Second, EPA’s federal conformity rules
require the performance of conformity
analyses in the absence of EPA approval
of state-adopted rules. Therefore, a
delay in approving the Commonwealth’s
rules into the SIP does not relieve an
area from the obligation to implement
conformity requirements.

Because areas are subject to the
conformity requirements regardless of
whether they are redesignated to
attainment and must implement
conformity under Federal rules if state
rules are not yet adopted or approved
into the SIP, EPA believes it is
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reasonable to view these requirements
as not being applicable requirements for
purposes of evaluating a redesignation
request.

For the reasons just discussed, the
EPA believes that the ozone
redesignation request for the Richmond
area may be approved notwithstanding
the lack of fully approved
Commonwealth transportation and
general conformity rules.

2.B.3. Subpart 2 of Part D—Section 182
Provisions for Ozone Nonattainment
Areas

Richmond is a moderate ozone
nonattainment area and is subject to
section 182(a), 182(b) and 182(f)
requirements. Under subpart 2,
Richmond is required to have met the
requirements of section 182(a) (1), (2)
and (3), section 182(b) (1), (2), (3) and
(4), and section 182(f). The following
discussion describes each of these
requirements.

EPA approved Virginia’'s emission
inventory requirement under section
182(a)(1) on September 16, 1996 [61 FR
48629]. The section 182(2)(B) motor
vehicle inspection and maintenance (I/
M) requirement is superseded by the
section 182(b)(4) requirement discussed
below. The Commonwealth need not
comply with the requirements of section
182(a) concerning revisions to the part
D NSR program in order for the
Richmond area to be redesignated for
the reasons explained above under the
section 172(c)(5) requirement. Section
182(a)(3)(A) requires submission of
periodic inventories every three years
from 1990 until the area is redesignated
attainment. The maintenance plan for
Richmond contains a full emissions
inventory for the attainment year 1993.
Because the attainment year is the same
as the year the first periodic inventory
came due, the maintenance plan
satisfies this requirement. The emission
statement SIP required by section
182(a)(3)(B) was approved on May 2,
1995 (60 FR 21451). The RFP and
attainment demonstration requirements
of section 182(b)(1) will no longer be
applicable, as discussed previously,
since the area has attained the ozone
NAAQS.

Section 182(a)(2) requires moderate
ozone nonattainment areas that were
previously designated nonattainment to
submit RACT corrections based on
requirements in effect prior to
enactment of the 1990 amendments to
the Act. Furthermore, sections 182(b)(2)
(A),(B) and (C) require moderate and
above areas to adopt standards for all
sources covered by any Control
Technique Guideline (CTG) document
issued by the Administrator after 1990

and before the area is required to attain
the standard; all sources covered by any
CTG before the date of enactment of the
1990 amendments; and all sources not
subject to a CTG. In addition, areas
newly designated under the 1990
amendments as 0zone nonattainment
areas are required to adopt RACT rules
consistent with those previously
designated nonattainment. These RACT
requirements make nonattainment areas
that previously were exempt from RACT
requirements ‘‘catch up” to those
nonattainment areas that became subject
to those requirements during an earlier
period, and therefore, is known as the
RACT catch-up requirement. Virginia
submitted RACT corrections as SIP
revisions on May 14, 1991 and June 20,
1991. Among the regulations submitted
in this SIP revision was a provision
(Rule 4-4) that formed the legal basis for
imposing RACT on all individual major
VOC sources subject to RACT in the
Richmond nonattainment area not
covered by an existing state adopted
VOC control regulation. The RACT
correction SIP was approved by EPA on
March 31, 1994 [59 FR 15117]. To
implement Rule 4-4, the
Commonwealth must submit to EPA a
SIP revision for the RACT determination
and enforceable documents for all major
VOC sources not otherwise controlled
under existing VOC regulations.

Because Rule 4-4 imposed RACT on
all major VOC sources in the Richmond
area on an individual basis, this rule
partially satisfied the RACT catch-up
requirement. On May 6, 1992, Virginia
submitted a SIP revision expanding the
geographic boundaries of the VOC
emissions control area to coincide with
the revised boundaries of the Richmond
0zone nonattainment area resulting from
the 1990 Clean Air Act Amendments.
This SIP was approved by EPA on
October 19, 1994 (59 FR 52701). To
complete the RACT correction and catch
up requirements under sections
182(a)(2) and 182(b)(2)(A), (B) and(C),
EPA must approve into the SIP any
source specific RACT determinations for
any non-CTG major source of VOCs
identified under Rule 4—4 prior to final
approval of the redesignation request.
Virginia has identified 10 sources
required to submit source specific RACT
SIP revisions under rule 4-4. EPA has
received SIP revisions for each of these
facilities and is currently preparing
rulemaking actions for them.

Section 182(b)(3) requires states to
submit gasoline vapor recovery rules
(known as Stage 1l). EPA approved
Virginia’s Stage Il program on June 23,
1994 (59 FR 32353).

Sections 182(a)(2)(b)(i) and 182 (b)(4)
of the Act require moderate

nonattainment areas to submit a SIP
revision that includes any provisions
necessary to provide for a vehicle
inspection and maintenance (I/M)
program of no less stringency than
either the program that was in the SIP
at the time of passage of the 1990
amendments to the Act or the minimum
basic program requirements, whichever
is more stringent. Virginia has not
implemented an I/M program in the
Richmond area. On January 5, 1995 EPA
published a rule [60 FR 1735] allowing
areas subject to the Act’s basic I/M
requirements and that otherwise would
qualify for and ultimately obtain
approval of redesignation requests to
defer adoption and implementation of 1/
M, provided they submit a SIP that
contains the following four elements:

(1) legal authority for a basic I/M
program meeting all of the requirements
of Subpart S of 40 CFR part 51, such
that implementing regulations can be
adopted without further legislation;

(2) a request to place the I/M plan in
the contingency measures portion of the
maintenance plan upon redesignation as
described in the fourth element below;

(3) a contingency measure to go into
effect as soon as a triggering event
occurs, consisting of a commitment by
the Governor or the Governor’s designee
to adopt regulations to implement the I/
M program in response to the specified
triggering event; and

(4) a commitment that includes an
enforceable schedule for adopting and
implementing the 1/M program,
including appropriate milestones in the
event the contingency measure is
triggered (milestones will be defined by
states in terms of months since the
triggering event).

Virginia has satisfied the first
requirement. On October 25, 1996, the
Commonwealth submitted the
legislative authority for adopting
regulations for a basic I/M program in
the Richmond nonattainment area. The
maintenance plan contains provisions
satisfying the other three requirements.
The maintenance plan relies on I/M as
a contingency measure, specifies
triggering events and contains a
schedule for adoption and
implementation in the event a trigger
occurs. Refer to section 5.D of this
notice for further detail.

Section 182(f) requires states with
areas classified as moderate and above
to impose the same control
requirements for major stationary
sources of oxides of nitrogen (NOx) as
apply to major stationary sources of
VOCs [i.e., NOx RACT]. Section 182(f)
further provides that these NOx
requirements do not apply to areas
outside of the ozone transport region if
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EPA determines that additional
reductions of NOx would not contribute
to attainment in such areas, which
could be satisfied through a
demonstration of clean air quality data
and/or a modeling demonstration. On
December 18, 1995, the Commonwealth
submitted a NOx exemption petition to
exempt the Richmond ozone
nonattainment area from the NOx RACT
requirements based upon ambient air
quality monitoring data for 1993, 1994
and 1995 which met the NAAQS for
ozone without any additional
reductions of NOx. EPA proposed
approval of the NOx waiver for the
Richmond area on March 12, 1996 [61
FR 11170]. Although EPA is proposing
approval of the Richmond redesignation
request in today’s action, EPA must
complete final rulemaking action on the
NOx waiver before the area can be
finally redesignated. As long as
Richmond remains a designated
nonattainment area for ozone, this NOx
RACT exemption is contingent upon
future monitoring that demonstrates
continued attainment of the ozone
NAAQS. Furthermore, this waiver in no
way insulates or alleviates the
Commonwealth of Virginia from any
future obligations to secure additional
NOx reductions should technical
evidence, including but not limited to
that which may result from the Ozone
Transport and Assessment Group
(OTAG) process, indicate that such
reductions are required because NOx
emissions generated in Virginia interfere
with the ability of another state or
legally responsible jurisdiction to attain
and maintain the NAAQS for ozone.

3. Fully Approved SIP Under Section
110(k) of the Act

EPA has determined that the
Commonwealth of Virginia has a fully
approved SIP under section 110(k),
which also meets the applicable
requirements of section 110 and Part D
as discussed above. Therefore, the
redesignation requirement of section
107(d)(3)(E)(ii) has been met.

4. Improvement in Air Quality Due to
Permanent and Enforceable Measures

The Commonwealth must be able to
reasonably attribute air quality
improvements in the area to emission
reductions which are permanent and
enforceable. Attainment resulting from
temporary reductions in emission rates
or unusually favorable meteorological
conditions does not qualify for
redesignation.

Several enforceable control measures
have come into place since Richmond
was designated nonattainment under
the 1990 amendments. Significant
reductions in 0zone precursor emissions
are attributed to federal mobile source
emission control programs. Specifically,
VOC reductions occurred due to the
Federal Motor Vehicle Control Program
(FMVCP) due to the mandatory lowering
of fuel volatility and automobile fleet
turnover. Effective in 1993, the Reid
Vapor Pressure (RVP) of gasoline
decreased from 9.9 pounds per square
inch (psi) to 7.8 psi in the Richmond
area reducing VOC emissions from
gasoline. Beginning in 1995, federal
reformulated gasoline (RFG) was
implemented in Richmond as a
replacement to low RVP gasoline,
further reducing VOC emissions from
gasoline.

As a starting point for the
redesignation request, Virginia
developed a design year emissions
inventory representing the ““worst case”
emissions scenario that contributes to
ozone violations. The design year
chosen by Virginia for Richmond is
1988, a year that was particularly
conducive to ozone violations in eastern
U.S. nonattainment areas. The
maintenance plan contains a
comprehensive emissions inventory of
ozone precursors, VOCs, NOx and
carbon monoxide (CO), for the year 1988
to establish the amount of emission
reductions achieved to reach attainment
with the ozone NAAQS in the 1993
attainment year.

The Commonwealth demonstrated
that point source VOC emissions were
not artificially low due to local
economic downturn during the period
in which Richmond air quality came
into attainment. Reductions due to
decreases in production levels or from
other unenforceable scenarios such as
voluntary reductions were not included
in the determination of the emission
reductions.

EPA finds that the combination of
measures contained in the SIP and
federal measures have resulted in
permanent and enforceable reductions
in ozone precursors that have allowed
Richmond to attain the NAAQS, and
therefore, that the redesignation
criterion of section 107(d)(3)(E)(iii) has
been met.

5. Fully Approved Maintenance Plan
Under Section 175A

Section 175A of the Act sets forth the
elements of a maintenance plan for

areas seeking redesignation from
nonattainment to attainment. The plan
must demonstrate continued attainment
of the applicable NAAQS for at least ten
years after the Administrator approves a
redesignation to attainment. Eight years
after the redesignation, the
Commonwealth must submit a revised
maintenance plan which demonstrates
attainment for the ten years following
the initial ten-year period. To provide
for the possibility of future NAAQS
violations, the maintenance plan must
contain contingency measures, with a
schedule for implementation, adequate
to assure prompt correction of any air
quality problems. EPA is approving the
Virginia maintenance plan for the
Richmond area because EPA finds that
Virginia’s submittal meets the
requirements of section 175A of the Act
as discussed below.

5. A. Emissions Inventories

The Commonwealth developed an
attainment emissions inventory to
identify the level of emissions sufficient
to achieve the ozone NAAQS. The
maintenance plan contains
comprehensive inventories for the years
1993, 1999 and 2007 prepared according
to EPA guidance for ozone precursors,
VOCs, NOx, and CO emissions to
demonstrate attainment and
maintenance for Richmond. The
inventories include area, stationary,
non-road mobile and mobile sources.
The year 1993 was used for the
attainment year inventory because it
was the first year of the three year
period on which the redesignation
request was based. The plan includes a
demonstration that emissions will
remain below the 1993 attainment year
levels for a 10 year period (2007) and
provides an interim year inventory, as
required by EPA guidance, for the year
1999.

The Commonwealth has
demonstrated that emissions for ozone
precursors through the year 2007 will
remain below the 1993 attainment year
levels because of permanent and
enforceable measures, while allowing
for growth in population and vehicle
miles traveled (VMT).

The following table summarizes the
average peak ozone season weekday
VOC, NOx, and CO emissions for the
major anthropogenic (non-biogenic)
source categories for the 1993
attainment year inventory and projected
1999 and 2007 inventories.
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RICHMOND AREA EMISSIONS SUMMARY

Emissions (tons per year) 1993 1999 2007
VOCs:
POINE SOUICES ..iiiiiit e iiiee ettt ettt e e e et e e ettt e e et e e e aste e e e e steeeaateeesateeeasaeeeeasaeeeasbaaeansbeeesnnraeeannnas 49.64 53.25 60.05
F A =T B0 10 [ (o = PN 70.34 64.48 67.97
MODIIE SOUICES L ...oiiiiiiee ettt et e et e e ettt e e et e e et e e e e ste e e s ate e e aaaaeeeasseeeeasseeeannbeeeansteeesnnneeennnnas 40.41 35.94 31.86
LY o] (o] - | SR 160.39 153.67 159.88
NOX:
{011 ) AT T o= PSPPSR 152.21 156.83 145.99
J A =T BEo 10 (o =T SN 29.49 31.36 33.54
MODIIE SOUICES ....eiiieiiee ettt e et e e e e e sttt e e e e s e et e et e e e e s ntbeeeeeaeeessssbaaeeeeesannsnnneeeeeanan 59.56 52.85 61.07
Y01 o] (o] - | SR 241.26 241.04 240.60
CO:
Point sources 27.37 28.17 29.47
Area sources ...... 177.22 188.60 202.01
Mobile sources 309.13 220.82 246.64
YU o] (o] - | KOOSR OTPRRTOT 513.72 437.59 478.12
LI ] 7= £ 915.37 832.30 878.60

1The mobile source VOC and NOx estimates include emissions safety margins. A safety margin exists when the total emissions (stationary,
mobile, area) projected for the attainment year (or years of a maintenance plan) are less than the emissions level necessary to demonstrate at-
tainment or maintenance. That difference in emissions constitutes a safety margin. In this case, Virginia allocated such safety margins to the on-
road portion and inflated the mobile emissions budget to satisfy conformity requirements.

5.B. Demonstration of Maintenance

Virginia attributes the projected
reductions of VOC emissions to the
following national control measures:
FMVCP (Tier 1); RFG (on-road and non-
road), Stage Il gasoline dispensing
systems and pending EPA rules
regulating emissions from Consumer/
Commercial Solvents reformulations;
Architectural/Industrial Maintenance
Coatings reformulation; and Automobile
Refinishing. The Commonwealth
predicts future NOx emission
reductions from FMVCP Tier 1, RFG
(Phase 2) and source specific seasonal
NOx emission limits (emission caps) on
two point sources of NOx in the
nonattainment area. EPA believes these
measures will contribute significant
future emissions reductions that will
help keep the Richmond area below the
level of the 1993 attainment year
inventory and in attainment of the
ozone NAAQS. The TSD prepared for
this rulemaking contains further detail
on these emission control strategies.

5.C. Verification of Continued
Attainment

Continued attainment of the ozone
NAAQS in Richmond depends, in part,
on the Commonwealth of Virginia’s
efforts toward tracking indicators of
continued attainment during the
maintenance period. The
Commonwealth of Virginia will track
the status and effectiveness of the
maintenance plan by updating the
emissions inventory annually and
through periodic evaluations. Virginia
has committed to develop and submit to

EPA comprehensive tracking
inventories every three years during the
maintenance period. The
Commonwealth of Virginia will acquire
source emissions data through the
annual emission statements program;
continue to monitor ambient ozone
levels in accordance with 40 CFR part
58 and continue to follow appropriate
quality assurance and quality control
procedures and enter the data into
AIRS.

5.D. Contingency Plan

The level of VOC and NOx emissions
in Richmond will largely determine its
ability to stay in compliance with the
ozone NAAQS. Despite the
Commonwealth of Virginia’s best efforts
to demonstrate continued compliance
with the NAAQS, Richmond may
exceed or violate the NAAQS.
Therefore, Virginia has provided the
following triggering events and
contingency measures with a schedule
for implementation in the event of
future ozone air quality problems:

1. In the event that VOC or NOx
emissions exceed the regional emissions
budgets, with no more than one
recorded ozone exceedance: Virginia
will prepare a complete VOC and NOx
emission inventory and implement
voluntary control measures, such as an
ozone health advisory notification
program.

2. In the event of two or more
monitored exceedances of the ozone
NAAQS at any one monitor, voluntary
controls will continue to be
implemented.

3. In the event of a monitored
violation of the ozone standard, Virginia
commits to implement a basic I/M
program.

4. In the event that a violation of the
ozone NAAQS at any one monitor
occurs after the I/M contingency
measure has been implemented: The
Commonwealth commits to implement
NOx RACT on sources emitting greater
than 100 tons/year.

5. In the event of more than two
violations of the ozone NAAQS at any
individual monitor following
implementation of the I/M and NOx
RACT contingency measures: More
restrictive requirements on open
burning will be implemented; and if
appropriate, transportation control
measures will be developed and
implemented.

The Basic I/M contingency measure
will be implemented on the following
schedule:

1. Notification received from EPA that
a contingency measure must be
implemented, or three months after a
recorded violation;

2. Applicable regulation to be adopted
12 months after date established in ‘1"
above;

3. Regulation implemented within 8
months of adoption;

4. Program will complete one full
cycle two years after implementation.

The other contingency measures 1, 2,
4 and 5 will be implemented on the
following schedule:

1. Notification received from EPA that
a contingency measure must be
implemented, or three months after a
recorded violation;
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2. Applicable regulation to be adopted
12 months after date established in ““1”
above;

3. Regulation implemented within 6
months of adoption;

4. Compliance achieved within 12
months of adoption.

EPA finds that the contingency
measures in the Commonwealth’s
submittal meet the requirements of
section 175(A)(d) of the Act and EPA’s
policy concerning the use of I/M as a
contingency measure as outlined in the
January 5, 1995 rulemaking [60 FR
1735].

5.E. Subsequent Maintenance Plan
Revisions

In accordance with section 175A(b) of
the Act, the Commonwealth of Virginia
has agreed to submit a revised
maintenance SIP eight years after the
area is redesignated to attainment. Such
revised SIP will provide for
maintenance for an additional ten years.

EPA has determined that the
maintenance plan adopted by the
Commonwealth of Virginia for the
Richmond nonattainment area and
submitted to EPA on July 26, 1996
meets the requirements of section 175A
of the Act. Therefore, EPA is proposing
approval of the maintenance plan.

I11. Interim Implementation Policy (11P)
Impact

On December 13, 1996, EPA
published proposed revisions to the
ozone and particulate matter NAAQS.
Also on December 13, 1996, EPA
published its proposed policy regarding
the interim implementation
requirements for ozone and particulate
matter during the time period following
any promulgation of a revised ozone or
particulate matter NAAQS (61 FR
65751). This IIP includes a proposed
policy regarding ozone redesignation
actions submitted to and approved by
EPA prior to promulgation of a new
ozone standard, as well as those
submitted prior to and approved by EPA
after the promulgation date of a new or
revised ozone standard.

According to the proposed IIP policy,
complete redesignation requests,
submitted and approved by EPA prior to
the promulgation date of the new or
revised ozone standard, will be allowed
to redesignate to attainment based on
the maintenance plan’s ability to
demonstrate attainment of the current 1-
hour standard and compliance with
existing redesignation criteria.

As discussed previously, the
Richmond redesignation request
demonstrates attainment under the
current 1-hour ozone standard. Since
the EPA is proposing to approve this

request prior to the promulgation date of
the new or revised ozone standard, the
Richmond redesignation request is
compatible with the proposed IIP.

IV. Motor Vehicle Emissions Budget

To achieve expeditious attainment of
the NAAQS, the Clean Air Act
provisions at section 176 require that
any project, program or plan in any way
approved, accepted or funded by the
federal government conform to the
applicable SIP. As discussed earlier in
this rulemaking in 2.B.2. Conformity
Provisions, conformity determinations
are required in both maintenance and
nonattainment areas. Transportation
projects, Transportation Improvement
Programs (TIPs) and Long Range
Transportation Plans must demonstrate
conformity.

In 40 CFR 51.392 EPA defines a motor
vehicle emissions budget as that portion
of the total allowable emissions of any
criteria pollutant or its precursors,
which is defined in a revision to the SIP
required to meet reasonable further
progress, attainment or maintenance
demonstrations, and which is allocated
to highway and transit vehicles. The
applicable implementation plan for an
ozone nonattainment area designates a
motor vehicle emissions budget for
VOCs and may also allocate a similar
budget for NOx in the case of the Post
1996 Reasonable Further Progress Plans
required in ozone nonattainment areas
classified as serious or above. The
applicable SIP for an ozone
nonattainment area may also include a
NOx budget if NOx reductions are being
substituted for reductions of VOCs in
milestone years required for reasonable
further progress. The applicable SIP
must demonstrate that this NOx budget
will be achieved with measures
contained therein.

40 CFR 51.404 requires that long
range transportation plans specifically
describe the transportation system
envisioned for certain future years,
which are called horizon years. For
maintenance areas, the regional analysis
of emissions from this transportation
system in each horizon year must be
less than or equal to the motor vehicle
emissions budget established by the
maintenance plan. EPA’s transportation
conformity regulations require long
range transportation plans to
demonstrate conformity for a period of
time (20 years) that goes well beyond
the actual control strategy period on
which the budget is based. The
maintenance plan requires adopted
rules to cover only a ten year
maintenance period (Virginia’s
maintenance period for Richmond lasts
until 2007).

Virginia is required by the Clean Air
Act to perform a regional emissions
analysis on their long range
transportation plans and compare the
ozone precursor emissions from this
analysis to the VOC and NOx motor
vehicle emissions budgets, in ten year
increments for the 20 year timeframe of
the long range transportation plan. The
Commonwealth chose to create a VOC
and NOx motor vehicle emissions
budget for the Richmond area for the
years after the 10-year timeframe of the
maintenance plan in order to facilitate
transportation conformity
determinations. To accommodate the
projected mobile emissions growth in
the Richmond area in the horizon years
of the transportation planning cycle
(2015 and beyond), additional emission
reductions from enforceable control
measures are necessary for positive
conformity determination purposes. To
be creditable, such reductions must be
included in the SIP for the area.

On July 30, 1996, Virginia submitted
a SIP revision modifying the motor
vehicle emissions budgets in the
Richmond maintenance plan in support
of the area’s transportation plans for the
period beginning in 2015. Although
mobile source emissions of NOx and
VOC are predicted to rise in the year
2015 as VMT increases, Virginia
anticipates that emission reductions
will occur during this time period. The
mobile emissions budget relies on
reductions from a ban on open burning
of such materials as trees, shrubs and
brush from land clearing, trimmings
from landscaping and household or
business trash in the maintenance area
during the ozone season months of June-
August beginning in the year 2000.
Additionally, reductions are anticipated
from pending national emission control
programs on non-road sources to offset
growth, specifically new engine
standards for marine engines,
locomotive engines and heavy duty
diesel engines. The Act requires that
EPA promulgate new emission
standards for marine engines,
locomotive engines and heavy duty
diesel engines. The emissions
reductions from the open burning ban
and the national control programs create
a safety margin. For Richmond the
safety margin for VOCs is 3.78 tons/day
and for NOx 6.64 tons/day. All these
reductions from the area and non-road
source categories are allocated to the
motor vehicle emissions budget for the
purposes of conformity determinations.
The motor vehicle emissions budgets in
the maintenance plan are increased to
35.64 tons/day for VOCs and 67.71 tons/
day for NOx, effective on January 1,
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2015. Virginia used applicable EPA
guidance in calculating the anticipated
emission benefits from the national
control programs. EPA’s guidance
includes two policy memos “‘Future
Nonroad Emission Reduction Credits for
Locomotives’ dated January 3, 1995 and
“Future Nonroad Emission Reduction
Credits for Court Ordered Nonroad
Standards’ dated November 28, 1996.

In general, approved budgets in the
SIP are not superseded until the
replacement budgets in the next SIP are
actually SIP approved. However,
because budgets after 2007 are not
required by the Act for this maintenance
plan and are being established for
conformity purposes only to bridge the
gap between the end of the first
maintenance plan and the horizon
years, these budgets will cease to apply
once the second ten-year maintenance
plan is submitted to EPA. The new
submitted budget prepared by the
Commonwealth for the second 10-year
maintenance plan will replace the
budget being approved today, as soon as
it is submitted to EPA because these
budgets will be a more appropriate basis
of conformity. If the national emission
control programs relied on in this SIP
revision are not implemented according
to the current schedule or do not
produce the emission benefits
anticipated, the Commonwealth
commits to revising the SIP to include
other measures as necessary to
compensate any shortfall. Furthermore,
the long range motor vehicle emission
budget approved today will have to be
incorporated into the second ten-year
maintenance plan demonstrating
continued attainment of the ozone
NAAQS developed for the Richmond
area. To satisfy conformity requirements
in outlying years, EPA is approving the
motor vehicle emissions budget for the
Richmond area submitted on July 30,
1996 into the Virginia SIP.

V. Proposed Action

EPA has evaluated the
Commonwealth’s redesignation request
for Richmond for consistency with the
Act, EPA regulations, and EPA policy.
EPA has determined that the
redesignation request and maintenance
plan submitted by the Commonwealth
meet the requirements of section
107(d)(3)(E) and policy set forth in the
General Preamble and policy
memorandum discussed in this notice
for area redesignations, and today is
proposing approval of Virginia’s
redesignation request for Richmond
submitted on July 26, 1996.
Furthermore, EPA is proposing approval

of the required maintenance plan into
the Virginia SIP because it meets the
requirements of section 175A. EPA is
also proposing to approve the motor
vehicle emissions budget for the
Richmond area into the SIP. The
Richmond nonattainment area is subject
to the Act’s requirements for moderate
ozone nonattainment areas until and
unless it is redesignated to attainment.
EPA is soliciting public comments on
the issues discussed in this document.
These comments will be considered
before taking final action. Interested
parties may participate in the Federal
rulemaking procedure by submitting
written comments to the EPA Regional
office listed in the ADDRESSES section of
this document.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

VI. Administrative Requirements
A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

Redesignation of an area to attainment
under section 107(d)(3)(E) of the Act
does not impose any new requirements
on small entities. Redesignation is an
action that affects the status of a
geographical area and does not impose
any regulatory requirements on sources.

The Administrator certifies that the
approval of the redesignation request
will not affect a substantial number of
small entities.

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under 40 CFR section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action proposed does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

The Regional Administrator’s
decision to approve or disapprove
Virginia’s redesignation request for
Richmond, the associated maintenance
plan and the Richmond area mobile
emissions budget will be based on
whether it meets the requirements of
section 110(a)(2) (A)—(K) and part D of
the Clean Air Act, as amended, and EPA
regulations in 40 CFR Part 51.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Nitrogen
dioxide, Ozone.

Authority: 42 U.S.C. 7401-7671q.

Dated: June 5, 1997.

W. Michael McCabe,

Regional Administrator, Region Ill.

[FR Doc. 97-15569 Filed 6-12-97; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63

[AD-FRL-5839-1]

RIN 2060-AHO07

National Emission Standards for

Hazardous Air Pollutants, from
Secondary Lead Smelting

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule; amendments to
rule.

SUMMARY: This action amends the
national emission standards for
hazardous air pollutants (NESHAP) for
new and existing secondary lead
smelters. Changes to the NESHAP are
being made to address comments
received in petitions to reconsider sent
to the EPA following promulgation of
the final rule. These changes affect
several aspects of the final rule
including applicability of the THC limit
for collocated blast and reverberatory
furnaces, minimum baghouse standard
operating procedure (SOP)
requirements, and bag leak detection
system specifications and requirements.
Several minor changes are also being
made to clarify the intent of the rule.

In the Final Rules Section of this
Federal Register, the EPA is also
making these amendments as a direct
final rule without prior proposal
because the Agency views this as a
noncontroversial amendment and
anticipates no significant adverse
comments. A detailed rationale for the
action is set forth in the direct final rule.
If no significant adverse comments are
received by the due date (see DATES
section below), no further action will be
taken with respect to this proposal, and
the direct final rule will become final on
the date provided in that action. If the
EPA receives significant adverse
comments, the direct final rule will be
withdrawn and all public comments
received will be addressed in a
subsequent final rule based on this
proposed rule. The EPA will not
institute a second comment period on
this notice. Any parties interested in
commenting on this notice should do so
at this time.

DATES: Comments. Comments must be
received on or before July 14, 1997,
unless a hearing is requested by June 23,
1997. If a hearing is requested, written
comments must be received by July 28,
1997.

Public Hearing. Anyone requesting a
public hearing must contact the EPA no
later than June 23, 1997. If a hearing is

held, it will take place on June 30, 1997,
beginning at 10:00 a.m.

ADDRESSES: Docket. Docket No. A-92—
43, containing information considered
by the EPA in development of the
promulgated standards, is available for
public inspection and copying between
8:00 a.m. and 5:30 p.m., Monday
through Friday except for Federal
holidays, at the following address: U.S.
Environmental Protection Agency, Air
and Radiation Docket and Information
Center (MC-6102), 401 M Street, SW,
Washington, DC 20460; telephone (202)
260-7548. The docket is located at the
above address in Room M-1500,
Waterside Mall (ground floor). A
reasonable fee may be charged for
copying.

Comments. Written comments should
be submitted to: Docket A—92-43, U.S.
EPA, Air & Radiation Docket &
Information Center, 401 M. Street, S.W.,
Room 1500, Washington, D.C. 20460.

Public Hearing. If a public hearing is
held, it will be held at the EPA’s Office
of Administration Auditorium, Research
Triangle Park, North Carolina. Persons
interested in attending the hearing or
wishing to present oral testimony
should notify Mr. Kevin Cavender,
Metals Group, Emission Standards
Division (MD-13), U.S. Environmental
Protection Agency, Research Triangle
Park, North Carolina 27711; telephone
(919) 541-2364.

FOR FURTHER INFORMATION CONTACT: Mr.
Kevin Cavender, Metals Group,
Emission Standards Division (MD-13),
U.S. Environmental Protection Agency,
Research Triangle Park, North Carolina
27711, telephone (919) 541-2364.

SUPPLEMENTARY INFORMATION: If no
significant, adverse comments are
received by July 14, 1997 no further
activity is contemplated in relation to
this proposed rule and the direct final
rule in the final rules section of this
Federal Register will automatically go
into effect on August 4, 1997. If
significant adverse comments are timely
received, the direct final rule will be
withdrawn and all public comment
received will be addressed in a
subsequent final rule. Because the EPA
will not institute a second comment
period on this proposed rule, any
parties interested in commenting should
do so during this comment period.

For further supplemental information,
the detailed rationale, and the rule
provisions, see the information
provided in the direct final rule in the
final rules section of this Federal
Register.

Administrative Requirements
Docket

The docket is an organized and
complete file of all the information
considered by the EPA in the
development of this rulemaking. The
docket is a dynamic file, since material
is added throughout the rulemaking
development. The docket system is
intended to allow members of the public
and affected industries to readily
identify and locate documents so that
they can effectively participate in the
rulemaking process. Along with the
BID’s and preambles to the proposed
and promulgated standards, the
contents of the docket will serve as the
official record in case of judicial review
(section 307(d)(7)(A) of the Act).

Executive Order 12866

The Agency must determine whether
a regulatory action is “significant” and
therefore subject to OMB review and the
requirements of the E.O. 12866 (58 FR
51735, October 4, 1993). The Executive
Order defines “significant regulatory
action” as one that is likely to result in
a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

It has been determined that this
amendment to the final rule is not a
“significant regulatory action’” under
the terms of the Executive Order and is
therefore not subject to OMB review.

Unfunded Mandates Act

Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”) requires
that the Agency prepare a budgetary
impact statement before promulgating a
rule that includes a Federal mandate
that may result in expenditure by State,
local, and tribal governments, in
aggregate, or by the private sector, of
$100 million or more in any 1 year.
Section 203 requires the Agency to
establish a plan for obtaining input from
and informing, educating, and advising
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any small governments that may be
significantly or uniquely affected by the
rule.

Under section 205 of the Unfunded
Mandates Act, the Agency must identify
and consider a reasonable number of
regulatory alternatives before
promulgating a rule for which a
budgetary impact statement must be
prepared. The Agency must select from
those alternatives the least costly, most
cost-effective, or least burdensome
alternative that achieves the objectives
of the rule, unless the Agency explains
why this alternative is not selected or
the selection of this alternative is
inconsistent with law.

This amendment reduces the costs of
complying with the final rule, it will not
increase expenditures by State, local,
and tribal governments or the private
sector. Therefore, the Agency has not
prepared a budgetary impact statement
or specifically addressed the selection of
the least costly, most cost-effective, or
least burdensome alternative. Because
small governments will not be
significantly or uniquely affected by this
rule, the Agency is not required to
develop a plan with regard to small
governments.

Paperwork Reduction Act

Under the Paperwork Reduction Act,
44 U.S.C 3501 et seq., the EPA must
consider the paperwork burden imposed
by any information collection request in
a proposed or final rule. This
amendment to the rule will not impose
any new information collection
requirements.

Regulatory Flexibility Act

The Regulatory Flexibility Act
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
proposed rule would not have a
significant impact on a substantial
number of small entities because this
proposed rule will not result in
increased economic impacts to small
entities, and will result in reduced
impacts in all cases. Therefore, | certify
that this action will not have a
significant economic impact on a
substantial number of small entities.

List of Subjects in 40 CFR Part 63

Environmental protection, Air
pollution control, Hazardous
substances, Reporting and

recordkeeping requirements, Secondary
lead smelters.

Dated: June 4, 1997.
Carol M. Browner,
Administrator.
[FR Doc. 97-15571 Filed 6-12-97; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 101
[WT Docket No. 97-81; DA 97-839]

Multiple Address Systems

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: This action provides for an
extension of time to file comments and
reply comments in this proceeding. The
effect of this action is to grant a short
extension of time to file comments (ten
extra days) and reply comments (fifteen
days thereafter). This action provides
additional time to respond to issues in
this proceeding.

DATES: Comments on or before May 1,
1997, and Reply Comments on or before
May 16, 1997.

FOR FURTHER INFORMATION CONTACT:
Susan Magnotti of the Commission’s
Wireless Telecommunications Bureau at
(202) 418-0680.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s
Memorandum Opinion and Order, DA
97-839, adopted April 18, 1997, and
released April 18, 1997 (62 FR 11407,
Mar. 12, 1997). The full text of this
Memorandum Opinion and Order is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239) 1919
M Street, NW, Washington, DC. The
complete text may be purchased from
the Commission’s copy contractor, ITS,
Inc., 2100 M Street NW, Suite 140,
Washington, DC 20037, telephone (202)
857-3800.

Summary of Order

1. Before us are a Motion for
Extension of Time filed by UTC, The
Telecommunications Association
(“‘UTC™), for an extension of time to file
comments and reply comments in this
proceeding, and its concurrently filed
Motion to Supplement the Record.
Currently, comments in this proceeding
are due on April 21, 1997, and reply
comments are due on May 6, 1997. In
support of its Motion for Extension of
Time, UTC argues that the Commission
needs this additional time to respond to

UTC’s Motion to Supplement the
Record, and to allow the parties to
evaluate the material that UTC seeks to
add to the record. In the latter pleading,
UTC requests the Commission to place
in the record ““the applications or other
information forming the factual basis of
the FCC’s ‘preliminary examination’ of
the pending 932-941 MHz [Multiple
Address System (“MAS™)]
applications,” or *‘the basis for the
FCC'’s characterization of the ‘vast
majority’ of the pending 932-941 MHz
MAS applicants as ‘seemingly
proposing to use their licenses
principally to provide subscriber-based
services.”” UTC argues that commenters
should have a “meaningful
opportunity’ to respond to the
Commission’s assessment that the MAS
applications in question primarily
proposed to provide subscriber-based
services, and, hence, that competitive
bidding procedures rather than random
selection procedures should be used to
choose among mutually exclusive
applicants in the MAS service.

2. The Commission’s assessment of
the 932/941 MHz MAS applications was
made using its staff’s expertise to review
the applications both in paper form and
as input into its database.
Unfortunately, the paper versions of the
applications were destroyed in a flood
in Gettysburg on June 18-19, 1996. Data
recorded in the Commission’s database
from the applications, however, have
been and continue to be available to the
public from the Commission’s
Gettysburg Public Reference Room and
from the Commission’s copy contractor,
International Transcription Service
(ITS).

3. Since all existing data regarding the
MAS applications are and have been
available to the public, UTC’s stated
reasons for an extension of time are
moot. To accommodate any confusion
that may have resulted from the
circumstances described above,
however, we will grant a short extension
of time to file comments (ten extra days)
and reply comments (fifteen days
thereafter).

4. Accordingly, it is ordered, that the
Motion to Supplement the Record filed
by UTC, The Telecommunications
Association, is denied;

5. It is further ordered, that the
Motion for Extension of Time filed by
UTC, The Telecommunications
Association, is granted in part, to allow
the filing of comments on or before May
1, 1997, and reply comments on or
before May 16, 1997.

List of Subjects 47 CFR Part 101
Communications equipment, Radio.
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Federal Communications Commission.
William F. Caton,

Acting Secretary.

[FR Doc. 97-15314 Filed 6-12-97; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018—AE29

Endangered and Threatened Wildlife
and Plants; Proposal to List the
Klamath River Population Segment of
Bull Trout as an Endangered Species
and Columbia River Population
Segment of Bull Trout as a Threatened
Species

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) proposes to list the
Klamath River population segment of
bull trout (Salvelinus confluentus) as
endangered from south-central Oregon;
and the Columbia River population
segment of bull trout as threatened from
the northwestern United States and
British Columbia, Canada, with a
special rule, pursuant to the Endangered
Species Act of 1973, as amended (Act).
The Klamath River population segment,
comprised of seven bull trout
populations from south-central Oregon,
is threatened by habitat degradation,
irrigation diversions, and the presence
of non-native brook trout. The Columbia
River population segment, comprised of
386 bull trout populations in Idaho,
Montana, Oregon, and Washington with
additional populations in British
Columbia, is threatened by habitat
degradation, passage restrictions at
dams, and competition from non-native
lake and brook trout. The special rule
allows for take of bull trout within the
Columbia River population segment if
in accordance with applicable State fish
and wildlife conservation laws and
regulations. Pursuant to a court order,
this rule is based on the 1994
administrative record. All available
information, including current data, will
be considered prior to promulgation of
a final rule. If, after consideration of all
available data, this proposal is made
final, it would extend protection of the
Act to these two fish population
segments.

DATES: Comments from all interested
parties must be received by August 12,
1997. Public hearings locations and

dates are set forth in SUPPLEMENTARY
INFORMATION.

ADDRESSES: Comments and material
concerning this proposal should be sent
to the U.S. Fish and Wildlife Service,
Snake River Basin Field Office, 1387 S.
Vinnell Way, Room 368, Boise, Idaho
83709. Comments and material received
will be available for public inspection,
by appointment, during normal business
hours at the above address.

FOR FURTHER INFORMATION CONTACT:
Robert Ruesink, Field Supervisor, Snake
River Basin Field Office (see ADDRESSES
section) (telephone 208/378-5243;
facsimile 208/378-5262).
SUPPLEMENTARY INFORMATION: Public
hearings locations and dates are:

1. Tuesday, July 1, 1997, from 2:00—
4:00 p.m. and 6:00-8:00 p.m., Ramada
Inn Portland Airport, 6221 N.E. 82nd
Avenue, Portland Oregon.

2. Tuesday, July 8 1997, from 2:00—
4:00 p.m. and 6:00-8:00 p.m., Shilo Inn,
923 East Third Avenue, Spokane,
Washington.

3. Thursday, July 10, 1997, from 2:00—
4:00 p.m. and 6:00-8:00 p.m.,
Doubletree Hotel Edgewater (formerly
Village Red Lion Inn), 100 Madison
Street, Missoula, Montana.

4. Tuesday, July 15, 1997, from 2:00—
4:00 p.m. and 6:00-8:00 p.m., Shilo Inn,
2500 Almond Street, Klamath Falls,
Oregon.

5. Thursday, July 17, 1997, from 2:00—
4:00 p.m. and 6:00-8:00 p.m.,
Doubletree Hotel Riverside (formerly
Red Lion Hotel), 2900 Chinden Blvd.,
Boise, ldaho.

Background

Bull trout (Salvelinus confluentus)
were first described by Girard in 1856
from a specimen collected on the lower
Columbia River. Cavender (1978)
presented morphometric, meristic,
osteological, and distributional evidence
to document the separation between
dolly varden (Salvelinus malma) and
bull trout. Based on this work,
taxonomists have recognized this
separation since 1978 (Bond 1992). Bull
trout and dolly varden were officially
recognized as separate species by the
American Fisheries Society in 1980
(Pratt 1992).

Although the bull trout is well
accepted as a species among specialists
in the evolution and classification of
salmonid fishes (R. Behnke, in litt.,
1993), some uncertainty remains
regarding the taxonomic status of bull
trout among fisheries managers and
industry (WDW 1992, Platts et al. 1993).
When discriminate function values were
used to separate populations of bull
trout from dolly varden in the Puget

Sound, a normal distribution resulted
rather than a bimodal curve, which
indicated that a clear separation of these
species does not exist (C. Kraemer, in
litt. 1993). In addition, Kraemer (in litt.
1992; undated U.S. Forest Service
(USFS) survey) observed the two species
spawning together, and suggested
introgression may be occurring. In
contrast, Phillips et al. (1992) and Pleyte
et al. (1992) examined evolutionary
relationships among six species of
Salvelinus using ribosomal DNA
analysis, and found clear distinctions
among all six species. Their results
suggested that dolly varden are more
closely related to arctic char than bull
trout, and that bull trout evolutionarily
diverged from a line that gave rise to S.
leucomaenis (a char indigenous to
Japan) rather than the line that gave rise
to dolly varden or arctic char. In
addition, Cavender (1984) concluded
that the evolutionary distance between
bull trout and dolly varden is significant
based on at least four separate
chromosomal changes that separate the
two taxa, and that the two species
cannot be considered sister species
based on those differences. As a result,
the 1994 record supports the distinction
between bull trout and dolly varden.

Bull trout populations are known to
exhibit four distinct life history forms:
resident, fluvial, adfluvial, and
anadromous. Resident bull trout spend
their entire life cycle in the same (or
nearby) streams in which they were
hatched. Fluvial and adfluvial
populations spawn in tributary streams
where the young rear from 1 to 4 years
before migrating to either a lake
(adfluvial) system or a river (fluvial)
system, where they grow to maturity
(Fraley and Shepard 1989). Anadromous
fish spawn in tributary streams, with
major growth and maturation occurring
in salt water. Diverse life history
strategies are important to the stability
and viability of bull trout populations
(Rieman and Mclntyre 1993).

Bull trout display a high degree of
sensitivity at all life stages to
environmental disturbance and have
more specific habitat requirements than
many other salmonids (Fraley and
Shepard 1989, Howell and Buchanan
1992, Rieman and Mclintyre 1993). Bull
trout growth, survival, and long-term
population persistence appear to be
particularly dependent upon five habitat
characteristics: (1) cover, (2) channel
stability, (3) substrate composition, (4)
temperature, and (5) migratory corridors
(Rieman and Mclntyre 1993).

All life history stages of bull trout are
closely associated with various forms of
cover, including large woody debris,
undercut banks, boulders, and pools
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(Fraley and Shepard 1989; Goetz 1989;
Hoelscher and Bjornn 1989; Oliver
1979; Pratt 1984, 1985, and 1992;
Shepard et al. 1984b; Thomas 1992).
Cover provides critical rearing, foraging,
and resting habitat, and protection from
predators (Bryant 1983, Meehan 1991,
Salo and Cundy 1987, Sedell and
Everest 1991).

Several bull trout life history features
make them exceptionally sensitive to
activities directly or indirectly affecting
stream channel integrity and altering
natural flow patterns. Juvenile and adult
bull trout frequently inhabit areas of
reduced water velocity, such as side
channels, stream margins, and pools
that are often eliminated or degraded by
management activities (Rieman and
Mclntyre 1993). Length and timing of
incubation to emergence (200 days or
more during winter and early spring),
the strong association of juvenile fish
with stream channel substrates, and a
fall spawning period, make bull trout
particularly vulnerable to altered stream
flow patterns and associated channel
instability (Fraley and Shepard 1989,
Pratt 1992, Pratt and Huston 1993,
Rieman and Mcintyre 1993).

Preferred spawning habitat consists of
low gradient streams with loose, clean
gravels (Fraley and Shepard 1989). Fine
sediments fill spaces between the gravel
that are needed by incubating eggs and
fry. An extremely long period of
residency in the gravel (200 or more
days) makes bull trout especially
vulnerable to fine sediments and water
quality degradation (Fraley and Shepard
1989). Juveniles also live on or within
the streambed cobble (Oliver 1979, Pratt
1984). High juvenile densities were
observed in Swan River tributaries with
a diverse cobble substrate and low
percentage of fine sediments (Shepard et
al. 1984a).

Successful bull trout spawning and
development of embryos and juveniles
requires very cold water temperatures
(Bjornn and Reiser 1991, Goetz 1989,
McPhail and Murray 1979, Pratt 1992).
Additionally, water temperature
influences the distribution of juveniles
(Fraley and Shepard 1989, Pratt 1992).
Such strict temperature tolerances
predispose bull trout to declines from
any activity occurring in a watershed
that leads to increased stream
temperatures.

Extensive migrations are
characteristic of the species (Fraley and
Shepard 1989, Oregon Department of
Fish and Wildlife (ODFW) 1993).
Migratory bull trout facilitate the
interchange of genetic material between
populations, ensuring sufficient
variability within populations.
Migratory forms also provide a

mechanism for restoring local
populations extirpated due to natural or
human-caused events (Rieman and
Mclntyre 1993, citing others). Migratory
forms are more fecund and larger than
non-native brook trout, potentially
reducing the risks associated with
hybridization (Rieman and Mclintyre
1993). The greater fecundity of these
larger bull trout also enhances the
ability of a population to persist in the
presence of introduced fishes (Rieman
and Mcintyre 1993). Migratory bull trout
have been restricted and/or eliminated
due to stream habitat alterations,
including seasonal or permanent
obstructions, detrimental changes in
water quality, increased temperatures,
and the alteration of natural stream flow
patterns. Migratory corridors tie
seasonal habitat together for
anadromous, adfluvial, and fluvial
forms, and allow for dispersal of
resident forms for recolonization of
rebounding habitats. The disruption of
migratory corridors, if severe enough,
will result in the loss of migratory life
history types and isolate resident forms
from interacting with the
metapopulation (U.S. Department of
Agriculture (USDA) 1993).

Distinct Population Segments

Pursuant to a court order, the Service
evaluated the distribution of bull trout
throughout the species’ range for the
presence of distinct population
segments in our reconsidered 12-month
finding using the 1994 administrative
record. This approach was undertaken
because bull trout occur in widespread
but fragmented habitats and have
several life history patterns. In addition,
the threats to the fish are diverse, and
the quantity and quality of information
regarding the population status and
trends of bull trout varies greatly.

The Service has considered three
elements when evaluating the status of
potential distinct population
segments—discreteness, significance,
and conservation status. Discreteness
refers to the separation of a population
segment from other members of the
species based on either (1) physical,
physiological, ecological, or behavioral
factors, or (2) international boundaries
that result in significant differences in
exploitation control, habitat
management, conservation status, or
regulatory mechanisms. Significance
refers to the biological and ecological
importance or contribution of a discrete
population to the species throughout its
range. Examples of significance include
persistence of a discrete population
segment in a unique or unusual
ecological setting, evidence that loss of
discrete segment would result in a

significant gap in the range of the
species, or evidence that the discrete
segment differs markedly from other
populations of the species in genetic
characteristics.

Based on the 1994 administrative
record and as discussed in the
reconsidered 12-month finding,
numerous bull trout populations are
isolated from each other because of
unsuitable habitat and/or impassable
dams and diversions. Though these
isolated populations could be
considered discrete, few populations of
bull trout are significant to the species
as a whole. The 1994 record provided
evidence of significance for five distinct
population segments: (1) Coastal/Puget
Sound; (2) Klamath River; (3) Columbia
River; (4) Jarbidge River; and (5)
Saskatchewan River. Based on the 1994
administrative record, the Service
determined in the reconsidered 12-
month finding that listing is not
warranted for the Coastal/Puget Sound,
Jarbidge River, and Saskatchewan River
population segments. However, listing
is warranted for the Klamath River and
Columbia River population segments
based on the 1994 administrative
record.

Klamath River Population Segment

The Klamath River originates in
south-central Oregon near Crater Lake
National Park, and flows southwest into
northern California where it meets the
Trinity River and empties into the
Pacific Ocean. Bull trout in this
drainage are discrete because of
physical isolation due to several small
mountain ranges in central Oregon
(separating this population from that of
the Columbia River) and the Pacific
Ocean. Leary and Allendorf (1991)
determined the genetic structure of bull
trout in the Klamath and Columbia
River drainages with the use of protein
electrophoresis. This study concludes
that not only are these two groups of
fish reproductively isolated, but also
evolutionarily distinct. In addition,
Williams et al. (abstract in: Friends of
the Bull Trout Conference, 1994)
separated the Klamath and Columbia
River populations into different clades
based on mtDNA diversity patterns. As
a result, the Klamath River population
segment is significant to the taxon
because of substantial genetic
differences from the Columbia River
populations.

Columbia River Population Segment

The Columbia River population
segment includes the entire Columbia
River basin and all its tributaries,
excluding the isolated bull trout
populations found in the Jarbidge River
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in Nevada which comprises the Jarbidge
population segment. Though Williams
et al. (abstract in: Friends of the Bull
Trout Conference, 1994) identified two
distinct clades (taxonomic groupings of
descendants by common ancestors) in
the Columbia Basin (Upper and Lower
Columbia) based on mtDNA diversity
patterns, a discrete geographical
boundary between the two clades was
not documented in the record. The
Columbia River population segment is
significant because the overall range of
the species would be substantially
reduced if this discrete population were
lost.

Status and Distribution

The base of information contained in
the 1994 administrative record
regarding the status and trends of bull
trout populations throughout the
species’ range varies in quantity and
quality. The criteria for defining
populations and estimating extinction
risks were not standardized among
individual states. Bull trout information
from the state of Montana (primarily
Thomas 1992) was the most organized
and complete. In Idaho, with the
exception of Lake Pend Oreille and its
tributaries that support an important
bull trout fishery, bull trout status
information was incomplete. The status
of a majority of Oregon bull trout
populations is unknown. Similar
patterns in quality of data were found
for bull trout populations in Canada.
Interpretation of “‘status unknown’ was
the primary problem in status
information contained in the 1994
administrative record.

In 1993, the U.S. Department of
Agriculture produced a working draft
concerning the status and conservation
needs for bull trout (USDA 1993). This
publication, entitled ““An Assessment of
the Conservation Needs for Bull Trout,”
surveyed biologists from State, Federal,
and Tribal agencies, and private
industry in the range of bull trout.
Results from this survey represented the
most thorough attempt to date at
rangewide classification of bull trout.
Survey participants were requested to
fill out forms to provide information on
life history, status, factors influencing
status, and whether individual bull
trout populations were considered
remnant. The authors noted, that
“[a]lthough the quality of available data
was not always consistent across
sources, no attempt was made to
account for that variability.” Many of
these data could be described as
anecdotal, though a systematic attempt
was made to address the entire species’
range.

The appropriate interpretation of the
“remnant” classification was the most
difficult aspect of the survey to analyze.
The 1993 publication classified a
remnant population as one in which
“the fish are known to be present but in
very low numbers.” Additionally, a
remnant classification included the
caveat that ““[a]lthough long-term
viability is questionable, the population
may constitute a significant portion of
the species gene pool.” Lacking any
population status data (i.e. declining,
stable, secure, or increasing), the Service
interpreted a remnant classification by
itself as a “‘gap”’ in status information.
When a remnant classification was
accompanied by status information
other than “unknown”, the Service
generally considered these data reliable
and accurate.

Where population status or trends are
known but only for a portion of a
distinct population segment (i.e., there
are informational gaps in 1994 record),
the Service considered documented
trends within a distinct population
segment to be representative of the
entire population segment.

Klamath River Population Segment

Historical accounts suggest that the
bull trout was once widely distributed
and exhibited diverse life history traits
in the Klamath Basin. The earliest
records of bull trout in the Klamath
Basin were from the late 1800’s (Oregon
Chapter of the American Fisheries
Society (OCAFS) 1993, citing Cope) and
suggested that an adfluvial life history
form occurred in Klamath Lake.
Migratory fluvial bull trout evidently
were present in some of the larger
streams in the basin as recently as the
early 1970’s (Ziller in litt. 1992). Goetz
(1989) suggested that bull trout occurred
in 15 separate drainages between 1948
and 1979. By 1989, the distribution of
the species had been restricted to 10
streams in the basin (author unknown,
FWS notes, 1993). The most recent data
provided in the 1994 record suggested
that in 1991, only seven segregated
resident populations still occurred in
the basin and were confined to
headwater streams in the Sprague,
Sycan, and Upper Klamath Lake
subbasins. The largest area occupied by
any of the seven populations is 2.5
stream miles, and basinwide, only 12.5
miles of stream is inhabited by bull
trout (Ziller in litt. 1992).

Bull trout occur in four tributaries to
the Sprague River subbasin. Ziller (in
litt. 1992) compared abundance
estimates between samples taken in
1979 and 1989 at seven 30-meter sites
on Deming, Boulder, Brownsworth, and
Leonard creeks. Ziller found the

abundance of bull trout was relatively
unchanged at five sites, increased at one
site, and decreased at one site. In 1991
and 1992, ODFW estimated a total
population size of 3,310 individuals
within the 4 segregated populations of
the Sprague River subbasin (OCAFS
1993). The effective population size was
estimated to be 140 to 462 mature fish,
with 43 percent of these fish associated
with Deming Creek. The remaining 57
percent were split unequally among
Boulder, Brownsworth, and Leonard
creeks. Although the Sprague River
subbasin contains the healthiest
remaining populations in the Klamath
population segment, these populations
are considered to be at a moderate to
high risk of extinction (Ratliff and
Howell 1992).

Long Creek may be supporting the
only remaining bull trout population in
the Sycan River subbasin. Ratliff and
Howell (1992) suggested that the
extinction risks of Long and Coyote
creeks were moderate and high,
respectively, based on sampling efforts
in 1989. Sampling efforts in 1990 and
1991 suggest that populations
previously identified in Coyote Creek
and the Upper Sycan River are probably
extinct (OCAFS 1993). The total
population size in Long Creek was
estimated at 842 individuals with an
effective population size of 36 to 119.

Populations in the Upper Klamath
Lake subbasin are at precarious
abundance levels, and at a high risk of
extinction (Ratliff and Howell 1992).
Small populations remain in Sun and
Threemile creeks. Populations in Cherry
and Sevenmile creeks are likely to be
extinct (OCAFS 1993). The Sun Creek
population was estimated at 133 total
individuals in 1991, with an effective
population size of only 11 to 35 mature
fish. No abundance estimates were
reported for Threemile Creek, but only
nine fish were sampled in the stream
during recent surveys.

Because the resident life history trait
prevails in the remaining Klamath
River, bull trout populations, size at
maturity and associated fecundity have
been reduced in the population from
historic conditions. Average fecundity
in 1989 was only 170 eggs/female, and
a predominance of males in the sample
suggested a skewed sex ratio of 2.5
males/female (Rode 1990). These data
suggest that the natural recovery
potential of these populations is poor.

In summary, all seven of the
remaining populations in the Klamath
River Basin are currently disconnected
from each other, and are considered to
be isolated, remnant groups from a
historically larger, more diverse
metapopulation. Ratliff and Howell
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(1992) determined each population to be
at a moderate or high risk of extinction.
Bull trout occur in three primary
subbasins, with the fish residing in the
Upper Klamath Lake subbasin the most
precarious. The Sprague River and
Sycan River subbasins each contain
isolated populations within limited
available habitat of 2.5 miles or less.
Recent extinctions reportedly have
occurred in Coyote Creek and the Upper
Sycan River of the Sycan subbasin, and
Cherry and Sevenmile creeks of the
Upper Klamath Lake subbasin (Ratliff
and Howell 1992).

Columbia River Population Segment

The Columbia River population
segment encompasses a vast geographic
area including portions of Idaho,
Montana, Oregon, Washington and
British Columbia. For discussion
purposes, this segment was split into
three areas: 1) the Columbia River
upstream from the confluence with the
Snake River, 2) the Snake River and its
tributaries, and 3) the Columbia River
downstream of the Snake River
confluence.

Upper Columbia River

The upper Columbia River portion of
the distinct population segment was
separated into four subareas to aid in
describing status and distribution: (1)
Kootenai River basin, (2) Clark Fork/
Pend Oreille basin, (3) Spokane River
Basin, and (4) Washington tributaries.
The Kootenai River drains the
southeastern portion of British
Columbia west of the continental
divide, and flows through the extreme
northwestern section of Montana and
northern ldaho, before flowing north
back into Canada where it joins the
Columbia River. The Clark Fork drains
the majority of area west of the
continental divide in Montana before
flowing into Idaho and Lake Pend
Oreille. The Pend Oreille River,
including the Priest River and
tributaries, flows north and joins the
Columbia River just north of eastern
Washington. The Spokane River drains
both the Coeur d’Alene and St. Joe
basins and flows west joining the
Columbia River in western Washington.
Major Washington tributaries in the
upper Columbia River portion of the
distinct population segment include the
Entiat, Wenatchee, Methow, and
Yakima rivers.

Kootenai River Basin

Historically, bull trout were likely
distributed throughout the Kootenai
River basin (Thomas 1992).
Construction of Libby Dam and the
formation of Lake Koocanusa

functionally separated bull trout into
different populations. The bull trout
population in Lake Koocanusa is,
generally, small in size and constitutes
a minor portion of angler harvest
(Thomas 1992). These fish have limited
access to spawning tributaries putting
this population at risk (Thomas 1992).

Below Libby Dam, bull trout
populations are separated by Kootenai
Falls. Kootenai Falls serves as a natural
barrier to upstream migration (Thomas
1992). Bull trout between Libby Dam
and Kootenai Falls rely on two
remaining tributaries, Quartz and Pipe
creeks, for spawning. Historically, bull
trout were likely distributed throughout
the Fisher River (tributary to the
Kootenai below Libby Dam) since no
physical barriers prevent dispersal.
However, Thomas (1992) considered the
status of fluvial bull trout in the Fisher
River to be non-viable, or extinct.
Information on bull trout populations in
Montana below Kootenai Falls is
incomplete. Several remnant
populations are thought to occur in
tributaries including the Yaak River. Of
the 99 bull trout populations evaluated
in the Kootenai River basin, all were at
least at moderate risk of extinction, and
47 percent of these were considered to
be at high risk of extinction (Thomas
1992).

Bull trout are considered uncommon
in the Idaho portion of the lower
Kootenai River (Esch and Hallock, citing
others, 1993). Status is based on the
relatively few individuals that
contribute to the sport catch (1 percent).
Based on limited surveys and harvest
catch, the population trend in this
portion of the Kootenai River appears to
be declining. Bull trout populations in
Kootenay Lake in British Columbia are
considered stable with historic and
current harvest rates remaining
relatively high (Esch and Hallock, citing
others, 1993).

Clark Fork/Pend Oreille River Basin

The Clark Fork/Pend Oreille River
basin drains the largest area in the
Columbia River population segment.
Major tributaries of the Clark Fork are
the Flathead, Bitterroot, and Blackfoot
rivers. Historically, strong fluvial,
adfluvial, and resident populations of
bull trout were likely distributed
throughout the system (Thomas 1992).
The healthiest remaining bull trout
populations are adfluvial because
passage from stream to lake
environments is unimpeded. Resident
populations of bull trout are remnant
and exist in the headwater reaches of
tributaries (Thomas 1992, USDA 1993).
Fluvial populations have shown the
greatest decrease concurrent with the

construction of mainstem
impoundments. For discussion
purposes, the Clark Fork/Pend Oreille
Basin is separated into five areas: Upper
Clark Fork (including the Bitterroot and
Blackfoot rivers); Lower Clark Fork
(from the Bitterroot confluence
downstream to Lake Pend Oreille,
including the Flathead River below
Flathead Lake); Flathead Lake and its
tributaries; Lake Pend Oreille and its
tributaries; and Lower Pend Oreille
River.

Upper Clark Fork

Historically, fluvial and resident
populations of bull trout probably
inhabited the entire upper mainstem
Clark Fork (Thomas 1992). However,
due to mining related stream
degradation, these populations have
become increasingly rare, or, in some
cases, extirpated entirely from former
habitats (Thomas 1992). Natural
recolonization of these populations
seems remote due to continued habitat
problems and the absence of strong
fluvial populations downstream. Bull
trout are considered rare in many
tributaries with most remaining
populations at a high risk of extinction
(Thomas 1992).

The healthiest remaining Clark Fork
tributary population of bull trout is
Rock Creek (Thomas 1992). Rock Creek
generally has had relatively few impacts
from humans, which undoubtedly has
positively influenced this population.
Conversely, Flint Creek has experienced
a substantially higher degree of
perturbation and consequently, this
population is considered to be in
perilous condition (Thomas 1992).
However, the majority (86 percent) of
bull trout in Flint and Rock creeks
combined are considered to be at
moderate risk of extinction.

The Blackfoot River is one of the
largest tributaries to the upper Clark
Fork River. Historically, the Blackfoot
contained resident and fluvial
populations of bull trout. The fluvial
component is thought to have had
connections with the mainstem Clark
Fork. This connection was broken in the
early 1900’s by the construction of
Milltown Dam, which effectively
isolated bull trout in the Blackfoot from
populations in the mainstem Clark Fork
(Thomas 1992). Fluvial populations of
bull trout still use the mainstem
Blackfoot; however, their population
status is unknown. Isolated populations
of adfluvial and resident fish still exist
within the basin. In the Blackfoot River,
Peters (1990) found juvenile bull trout
in only 40 percent of tributary streams
surveyed in 1989, leading to a
conclusion that Blackfoot bull trout
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were in jeopardy. None of the remaining
populations are classified as abundant,
and only three populations within the
system are considered common. Overall,
66 percent and 32 percent of bull trout
populations in the Blackfoot River were
considered at a moderate and high risk
of extinction, respectively (Thomas
1992).

Bull trout were historically
distributed throughout the mainstem
Bitterroot River and its tributaries
(Thomas 1992). Bull trout now appear to
be extinct in the majority of the
mainstem Bitterroot River. Though
tributary streams contain small isolated
populations of bull trout, many are
sympatric with non-native brook trout.
Bull trout are considered abundant or
common in 30 percent of the surveyed
Bitterroot stream reaches, and
uncommon or rare in 70 percent
(Thomas 1992). Ninety-six percent of
the bull trout populations in the
Bitterroot system are considered to be
small, fragmented, and at a moderate to
high risk of extinction (Thomas 1992).

Lower Clark Fork

The Lower, or mainstem, Clark Fork
River is segmented by several
impoundments that do not provide fish
passage. Above Lake Pend Oreille,
Cabinet Gorge, Noxon Rapids, and
Thompson Falls facilities separate the
mainstem river. Historically, a natural
barrier existed at Thompson Falls that
prevented upstream passage. Prior to
mainstem impoundments, migrating
bull trout from Lake Pend Oreille likely
used the tributaries below Thompson
Falls for spawning (Thomas 1992). In
addition, this area probably supported
fluvial and resident populations of bull
trout. Currently, bull trout are
uncommon in the mainstem Clark Fork
River, and all remaining populations are
considered at moderate risk of
extinction (Thomas 1992).

Populations of fluvial bull trout
probably occurred historically
throughout the drainage above
Thompson Falls (Thomas 1992).
Adfluvial fish from Lake Pend Oreille
probably did not use this area due to the
natural barrier created by Thompson
Falls. Thomas (1992) suggested that
adfluvial bull trout from Flathead Lake
may have migrated downstream. The
construction of Kerr Dam blocked
passage between Flathead Lake and the
lower Flathead and Clark Fork rivers.
Bull trout in the mainstem Clark Fork
are considered rare or uncommon
(Thomas 1992). Several important
tributaries still serve as spawning
grounds with many tributary
populations existing at low numbers.
Limited information exists on bull trout

status in the lower Flathead River.
Currently, bull trout are the least
common salmonid found in the
Flathead River below Kerr Dam. Of the
199 populations evaluated in the Lower
Clark Fork and Flathead rivers, Thomas
(1992) reported that 44 percent were at
high risk of extinction and 56 percent
were at moderate risk of extinction.

Flathead Lake

As in other areas in Montana, the
actual historic distribution of bull trout
in the Flathead Lake system is
unknown. However, with few natural
barriers and abundant interconnected
habitat, bull trout likely were
distributed throughout the system
(Thomas 1992). Undoubtedly, resident
and fluvial forms occupied areas within
the drainage, but in the Flathead Lake
system the adfluvial lifestage would
most likely have had a distinct
advantage. The larger adult size and
increased reproductive potential would
probably have made this the dominant
life history form. Primary tributaries of
Flathead Lake included the North,
South, and Middle forks of the Flathead
River, Swan River, and Stillwater River.

The interconnectedness of the
Flathead system has been disrupted by
the construction of several hydroelectric
facilities that block historic migration
corridors. Big Fork Dam on the Swan
constructed in 1902 blocked bull trout
passage into the Swan River drainage.
Similarly, the completion of Hungry
Horse Dam in 1953 on the South Fork
Flathead River further isolated bull trout
populations. As previously mentioned,
Kerr Dam blocks passage from the lower
Flathead River into Flathead Lake. The
North and Middle forks of the Flathead
River still have relatively unimpeded
passage into Flathead Lake.

Thomas (1992) reported that the
Flathead system contained one of the
most viable populations of adfluvial
bull trout left in the coterminous United
States. The viability of bull trout in the
Flathead system should be qualified
given more recent monitoring data that
suggest certain populations within the
system are declining.

Spawning redd counts in the North
Fork (1991) and Middle Fork (1990 and
1991) Flathead rivers have decreased.
The 1991 redd count information in the
North Fork was 34 percent below the
annual average. Redd counts in the
Middle Fork during 1990 and 1991 were
43 percent and 28 percent below the
annual average, respectively (Thomas
1992). Trend analysis, including redd
count surveys from 1992 and 1993,
indicate a significant decline in redd
counts over a 15-year monitoring period
(Weaver 1994). Moreover, the recent

estimated rate of decline (7-year period)
is significantly greater than the 15-year
rate of decline. Bull trout redd counts
reached the lowest observed levels in
1992 and 1993. Annual rate of decline
was estimated at 16 redds per year
based on the 15-year observation period,
and 60 redds per year using the recent
7-year period of record.

Analysis of redd count trend
information for four North Fork
Flathead tributaries found a moderate
level of annual variability within the
system (Rieman and Mcintyre 1993).
Using the same information, the authors
calculated a probability of 100-year
persistence for each population, based
on an extinction threshold of 10 redds,
alternate year spawning, and an
instantaneous growth rate of zero. Of the
four populations examined, all were
below 50 percent probability of
persistence. When actual estimates for
instantaneous growth rate were used, all
four populations were still below the 50
percent probability of persistence over
the next 100 years.

Rieman and Mcintyre (1993)
conducted the same analysis of redd
count trend information for four Middle
Fork Flathead tributaries and found a
low to moderate level of annual
variability within the system. Of the
four populations examined, two
populations were below 50 percent
probability of persistence (40 percent
and 29 percent), while fish in two
tributaries had moderate to high
probabilities for persisting (60 percent
and 71 percent). When actual estimates
for instantaneous growth rate were used,
all four populations were below the 50
percent probability of persistence over
the next 100 years.

Despite this apparent decline, and
uncertain probabilities for persistence in
bull trout populations in the North and
Middle forks of the Flathead, each
tributary still contains areas of pristine
habitat and healthy bull trout (Thomas
1992). Adfluvial populations of bull
trout in Glacier National Park reside in
high quality habitat with little or no
exposure to non-native species.
Similarly, the Middle Fork of the
Flathead still contains viable
populations of bull trout (Thomas 1992).
Overall, while referred to as a bull trout
stronghold, Thomas (1992) reported that
91 percent of the populations in the
North and Middle Fork of the Flathead
River are at a moderate risk of
extinction. The remaining 9 percent are
judged to be at low risk of extinction.

Little population information was
available from the 1994 administrative
record regarding bull trout population
status in the South Fork of the Flathead
River prior to the construction of
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Hungry Horse Dam. As previously
stated, Hungry Horse Dam was built
without allowing for fish passage, and
this functionally isolated adfluvial
populations of bull trout which would
have migrated to Flathead Lake. This
blockage resulted in a net loss of 38
percent of the available bull trout
spawning habitat (Thomas 1992). Fish
that were trapped behind Hungry Horse
Dam established a new adfluvial
population using the newly formed
reservoir. Remote spawning locations in
the Bob Marshall Wilderness Area have
hampered collection of redd count
surveys. However, where information is
available, 83 percent of the remaining
bull trout populations in the South Fork
of the Flathead River are considered to
be at a moderate risk of extinction
(Thomas 1992).

Historically, the Swan River
supported an adfluvial population of
bull trout that migrated to Flathead Lake
(Thomas 1992). Construction of Bigfork
Dam in 1902 effectively blocked passage
and isolated this population.
Subsequently, a new adfluvial
population developed in Swan Lake.
The Swan Lake drainage also supports
isolated resident populations of bull
trout (Thomas 1992). Thomas (1992)
reported that adfluvial bull trout in
Swan Lake represent the healthiest
population in the Flathead system.
Based on redd counts, Swan Lake bull
trout spawner densities appear to be
higher than those in Flathead Lake
(Thomas citing others 1992). Trend
analysis based on redd counts for the
Swan River system indicates that
adfluvial bull trout populations are
increasing (Weaver 1994). In addition,
the 1993 redd count was the highest
recorded, and represented a 57 percent
increase over an 11-year average. In
spite of this, Thomas (1992) considered
bull trout in Swan Lake and Swan River
to be at moderate risk of extinction.

Rieman and Mcintyre (1993)
conducted the same analysis of redd
count trend information for four Swan
River tributaries and found a low to
high level of annual variability within
the system. Of the four populations
examined using an instantaneous
growth rate of zero, two populations
were below 50 percent probability of
persistence (43 percent and 49 percent),
while fish in two tributaries had
moderate to high probabilities for
persisting (65 percent and 74 percent).
When actual estimates for instantaneous
growth rate were used, all three
populations had high probabilities for
persistence (two populations at greater
than 95 percent and 80 percent
respectively) over the next 100 years
(Rieman and Mclntyre 1993).

Conversely, one tributary had a low
probability of persistence (4 percent).

Bull trout populations in the
Stillwater River are depressed and are
considered at a high risk of extinction
(Thomas 1992). Historically, bull trout
were probably distributed throughout
the Stillwater system. While several
lakes still contain adfluvial populations
of bull trout, poor habitat conditions
and non-native species interactions
have made the occurrence of bull trout
uncommon.

Lake Pend Oreille

The Lake Pend Oreille system in the
upper Columbia River is delineated
upstream by Cabinet Gorge Dam on the
Clark Fork River. Constructed in 1951,
Cabinet Gorge Dam blocked upstream
passage and functionally isolated
adfluvial bull trout from numerous
tributary spawning areas. Similarly, the
Lake Pend Oreille system is isolated
downstream by Albeni Falls Dam (1952)
on the mainstem Pend Oreille River.
The major tributary to the Pend Oreille
system in this area is the Priest River,
that enters the Pend Oreille River
downstream of Lake Pend Oreille.

Historical accounts indicate that bull
trout were common throughout the
Pend Oreille system (Esch and Hallock,
citing others). These accounts
undoubtedly included resident, fluvial,
and adfluvial lifecycles. As was the case
with bull trout in the Flathead system,
an adfluvial lifecycle in Lake Pend
Oreille would have been advantageous,
and annual spawner escapement may
have reached 10,000 fish (Pratt and
Houston 1993). Annual population
estimates indicated that between 1,100
and 2,000 adfluvial bull trout may occur
in Lake Pend Oreille (Pratt and Houston
1993).

Analysis of redd count trend
information for six Lake Pend Oreille
tributaries found a high degree of
annual variability within the system
(Rieman and Mclntyre 1993). The
authors calculated a probability of 100-
year persistence for each population,
based on an extinction threshold of 10
redds, alternate year spawning, and an
instantaneous growth rate of zero. Of the
six populations examined, four
populations were below 50 percent
probability of persistence, while fish in
the remaining two tributaries had high
probabilities for persisting (87 percent
and greater than 95 percent). When
actual estimates for instantaneous
growth rate were used, five of the
populations were below the 40 percent
probability of persistence over the next
100 years. Only one Lake Pend Oreille
tributary had a high probability of
persistence (88 percent).

Since 1983, portions of 21 different
tributaries to Lake Pend Oreille have
been surveyed for bull trout redds
(Idaho Bull Trout Survey, no date). Year
to year consistency in sampling each
site has varied. Of the 21 tributary
locations, only 6 index streams were
surveyed from 1983 through 1992.
These tributaries are East Fork
Lightning, Johnson, Trestle, Grouse,
North Gold, and Gold creeks. This
sampling represents some of the best
trend information in the 1994
administrative record concerning Lake
Pend Oreille. During this period, redd
counts in index streams varied from a
high of 671 in 1985, to a low of 290 in
1986. The 1992 stream index redd count
of 344 is 31 percent below the 9-year
average of 500.

Pend Oreille River

The Priest River is the only remaining
tributary of the Pend Oreille River
below Lake Pend Oreille still supporting
bull trout (Pratt and Houston 1993). As
recently as 1972, bull trout were
documented in seven tributaries of the
Priest River below Priest Lake. However,
in 1987, only three of these tributaries
were found to contain bull trout. The
reduction in bull trout abundance in
Priest Lake has been reflected in
decreased annual harvest (Mauser
1985). Between 1956 and 1970, an
annual average of 1,200 bull trout were
harvested in Priest Lake. In 1978, a
record harvest of 2,320 fish occurred,
but by 1983 this number had decreased
to only 159 fish. Interactions with lake
trout and overharvest have nearly
extirpated the Priest Lake bull trout
population (Esch and Hallock, citing
others). Bull trout are still found in
Upper Priest Lake and are considered to
be healthy and a possible source of bull
trout for the lower lake. Evidence also
exists for the decline in redd counts in
tributaries of both lakes (Esch and
Hallock, citing others). Overall, Priest
Lake is considered to be at a high risk
of extinction, while Upper Priest Lake is
thought to be at a moderate risk.

Little information is available in the
1994 administrative record regarding
bull trout status in the lower Pend
Oreille River. Below Lake Pend Oreille
and Albeni Falls Dam, mainstem
impoundments have fragmented fluvial
bull trout habitat. Historic records and
accounts indicate that fluvial bull trout
were numerous (C. Vail, WDW, undated
USFS survey). The current bull trout
population is considered remnant and at
a high risk of extinction (WDW 1992).

Spokane River Basin

Little information is available in the
1994 record concerning bull trout status
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in the Spokane River basin. It is
assumed, however, that adfluvial,
fluvial, and resident bull trout were
distributed throughout the system
including the Coeur d’Alene River, Lake
Coeur d’Alene, and the St. Joe River
drainage (Draft Conservation Plan, Idaho
Department of Fish and Game (IDFG),
Draft Bull Trout Conservation Plan for
the Upper Spokane River Basin, no
date). Restricted to Lake Coeur d’Alene
and the St. Joe River, spawning appears
to occur in only ten tributaries in
headwater reaches of the system. The
Coeur d’Alene subbasin is currently
considered of special concern and at
high risk of extinction (D. Cross, USFS,
in litt. 1992). The St. Joe system is
considered of special concern and at
moderate risk of extinction.

In the Spokane River subbasin of the
Columbia, stream surveys in 1935 and
1940 documented the presence of bull
trout throughout the St. Joe River (USFS
1935; Maclay 1940). By 1992, the
occupied range in the upper one-third of
this river was reduced by 76 percent
(Cross, pers. comm. 1993). Similar
reductions have occurred in the Coeur
d’Alene River drainage, where bull trout
range may have been reduced 90
percent since surveys in 1940; presently
bull trout may persist in only one
isolated tributary in the entire drainage
(Maclay 1940; Lider, USFS, pers. comm.
1994). Due to low numbers of fluvial
spawners, bull trout in the Spokane
River subbasin were estimated to have
a moderate risk of extinction (Hoelscher,
IDFG, in litt. 1992).

Washington State Tributaries

Historically, bull trout probably
inhabited a majority of the tributaries to
the upper Columbia River in
Washington. In these tributaries, bull
trout distribution has been significantly
restricted and several populations,
including the Okanogan River, Lake
Chelan, and lower Yakima River, are
extirpated (WDW 1992). Currently, 17
populations of bull trout occur in
Washington above the Snake River
confluence (WDW 1992). These
populations include adfluvial, fluvial
and resident components. Subbasins
within the upper Columbia River still
supporting bull trout are the Entiat,
Methow, Naches, Wenatchee, and
Upper Yakima drainages (WDW 1992).
Of these populations, three are
declining, seven are stable, and one
population is considered secure. The
status of the six remaining bull trout
populations is unknown.

Within the upper Columbia River, risk
of extinction was calculated for bull
trout populations where the status was
known (WDW 1992). Populations with

unknown status were not classified by
risk of extinction, but were given a
priority ranking for information needs.
Bull trout populations in Kachess and
Keechelus Lakes (Upper Yakima River
drainage), Roosevelt Lake, and the Pend
Oreille River were considered to be at
high risk of extinction (WDW 1992).
Four bull trout populations in the
Entiat, Methow, and Wenatchee River
basins were classified as being at
moderate risk of extinction (WDW
1992). Similarly, four other tributary
populations in the Wenatchee, Methow,
and Naches River basins were
considered to be at low risk of
extinction (WDW 1992). One tributary
of the Methow River was considered to
be at no immediate risk (WDW 1992).
The remaining four bull trout
populations in the upper Columbia
River (Naches and Upper Yakima rivers)
had an unknown status and were not
classified.

Bull trout populations in the Entiat,
Upper Yakima, Wenatchee, Methow and
Naches occur in isolated segments and
appear to be sparse in abundance
(Brown 1992, WDW 1992). However,
certain populations including the
Chiwawa River and Rimrock Lake
appear to be stable. In Rimrock Lake and
Indian Creek (spawning tributary) redd
counts increased from 29 in 1986, to 140
in 1993 (Yakima County Bull Trout
Status 1994; E. Anderson, WDW, in litt.
1994). The Chiwawa River is recognized
as having one of the stronger
populations in the mid-Columbia River
(Brown 1992). While long-term trend
data on the Chiwawa River and
tributaries were not available during
1991, 348 bull trout redds were counted
in this system.

Snake River and Tributaries

Historically, bull trout were likely
widely dispersed throughout the Snake
River drainage, limited only by natural
passage and thermal barriers (Esch and
Hallock, citing others). Current
distribution is primarily relegated to
tributaries to the mainstem Snake River
upstream to and including the Boise
River (Esch and Hallock, citing others).
Major tributaries of the Snake River in
Oregon currently supporting bull trout
populations include the Tucannon,
Grande Ronde, Imnaha, and the
Malheur. In Idaho, bull trout can be
found in the Clearwater, Salmon, Weiser
and Boise river drainages.

Ratliff and Howell (1992) compiled a
status assessment of Oregon bull trout
populations. Status was determined
subjectively based on relative
abundance, suppressing factors, and
recovery potential of identified
populations. In the 29 Oregon

tributaries of the Snake River where bull
trout are found, 7 percent are
considered to be at high risk of
extinction, while 14 percent are thought
to be at low risk (Ratliff and Howell
1992). The majority of bull trout
populations are either at moderate risk
(38 percent) or are of special concern
(34 percent). Seven percent of the
examined populations are considered to
be extinct. Of the 29 populations, 62
percent are classified as remnant, while
76 percent of the populations have a
current status of unknown. Based on
limited information, a few tributaries,
including portions of the Grande Ronde,
Minam River, and the North Fork of the
Malheur, appear to have viable bull
trout populations (Ratliff and Howell
1992, Bowers et al. 1993). Of the 10
identified Snake River bull trout
populations occurring in Washington,
the status of 40 percent are declining, 30
percent stable, and 30 percent unknown
(WDW 1992).

The quality and quantity of bull trout
information for Snake River tributaries
in Idaho is poor. Limited spot surveys
indicate that bull trout may be
widespread throughout the Clearwater
and Snake River drainages. However,
the lack of identified populations and
associated trend information
complicates status evaluation. The
Rapid River is one of the largest
remaining bull trout populations for
which long-term trend information is
available. Bull trout counts from a fish
weir on this Salmon River tributary
averaged 206 fish between 1973-91
(Rieman and Mclntyre 1993).

Analysis by Rieman and Mcintyre
(1993) calculated a probability of 100-
year persistence for Rapid River bull
trout. Using weir counts taken over a
period of 19 years, the authors assumed
a 1:1 sex ratio and one female per redd
to approximate the mean number of
redds per year in the spawning
escapement. Based on this information,
an extinction threshold of 10 redds,
alternate year spawning, and an
instantaneous growth rate of zero, the
Rapid River population had a 58 percent
probability of persistence. When the
actual estimate for instantaneous growth
rate was used, the probability for
persistence increased to 74 percent.

Population trend data is also lacking
for bull trout in the Weiser, Payette, and
Boise rivers. IDFG (1993) suggested that
bull trout were widely distributed in the
Payette and Boise rivers, but restricted
to only two tributaries in the Weiser
River. Density estimates for Sheep and
Anderson creeks of the Weiser drainage
ranged from 2.8 to 5.2 bull trout/100
square meters in 1992 (IDFG 1993), but
no earlier data was reported to establish
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a trend. Neither historical nor current
abundance data is available for the
Payette or Boise rivers, but Renstrom
(no affiliation, in litt. 1993) indicated
that bull trout are quite common in the
upper reaches of the North Fork Boise
River and Johnson Creek; they often
dominate the sport catch in these
systems.

Lower Columbia River

The lower Columbia River
encompasses a large geographic area
including portions of Washington and
Oregon. The lower Columbia River
includes the mainstem Columbia River
and all tributaries below the Snake
River confluence. Major tributaries
include the John Day, Deschutes, and
Willamette rivers.

The 1994 administrative record on
bull trout status in the lower Columbia
River is largely incomplete. A
significant portion of bull trout status
information for Washington and Oregon
is unknown (USDA 1993, WDW 1992).
Where sufficient data existed to
determine status, 40 percent were
declining, 5 percent stable, and 15
percent secure. The status of the
remaining 40 percent of lower Columbia
River populations in Oregon was
unknown. Of the six lower Columbia
River bull trout populations identified
in Washington all are considered
remnant, with 17 percent classified as
stable, and 83 percent as ‘‘status
unknown” (WDW 1992).

Based on the 1994 administrative
record, bull trout populations within the
lower Columbia River have declined
from historic levels. Remaining
populations are generally considered to
be isolated and remnant (Ratliff and
Howell 1992, USDA 1992). Historic bull
trout populations of the lower Columbia
River consisted of adfluvial, fluvial, and
resident components. While each
lifecycle is still represented, the resident
form is dominant, followed by the
fluvial, and adfluvial (USDA 1992).

Within the Oregon portion of the
lower Columbia River, 23 percent of
bull trout populations are considered to
be at a high risk of extinction, while 15
percent are thought to be at a moderate
risk, 12 percent of special concern, 19
percent at low risk, and 31 percent are
extinct (Ratliff and Howell 1992). In
Washington, using a different risk
assessment method (WDW 1992), only
the bull trout population in Yale
Reservoir was considered at risk
(moderate). The remaining five bull
trout populations were not evaluated
with respect to risk of extinction due to
a “‘status unknown’’ classification
(WDW 1992).

The primary tributaries to the lower
Columbia River still containing bull
trout are the Walla Walla, Umatilla,
John Day, Deschutes, Hood, Lewis, and
Willamette rivers. With the exception of
the Deschutes River basin, remaining
populations are dominated by small,
isolated, remnant populations. Long-
term population trend information
contained in the 1994 administrative
record is incomplete or lacking for the
remaining bull trout populations. Where
information was available, the low
abundance, and fragmented nature of
these headwater populations is
apparent.

An example of the variable and
contradictory information found in the
1994 administrative record is illustrated
by the John Day River basin. Based on
bypass trap information from 1971
1992, bull trout counts on the Upper
John Day River have been as high as 345
in 1973 to as low as 12 in 1988 (ODFW
1993). While the 1971-80 average of 152
was larger than the 1981-92 average of
95, the mean counts were not
statistically different (p <0.05), and the
1992 bull trout count (232) was the third
highest on record. Ratliff and Howell
(1992) consider the Upper John Day
River to be at moderate risk of
extinction. Similar trend information in
the Middle Fork or the North Fork of the
John Day was not available. These
populations are isolated and occur at
low numbers, and Ratliff and Howell
(1992) considered Middle Fork to be at
high risk and North Fork of special
concern.

The quality of bull trout population
status information varies in the
Umatilla, Walla Walla, Hood,
Willamette, and Lewis rivers.
Populations in the Umatilla, Walla
Walla, and Hood rivers are considered
at low risk or of special concern (Ratliff
and Howell 1992, WDW 1992). Other
populations in the Hood and Willamette
systems are considered to be at high risk
of extinction. Based on direct counts
and professional judgement these
populations are isolated via
impoundments or habitat degradation
and are at low levels. Ratliff and Howell
(1992) considered these populations to
be at moderate to high risk of extinction.

The strongest remaining population of
bull trout in the lower Columbia River
is the adfluvial population located in
the Deschutes River basin. Lake Billy
Chinook and the Metolius River still
support a viable population bull trout as
documented by increasing redd counts
from 1986-93 (Ratliff 1994). This
population has benefitted from
restrictions in harvest regulations and is
considered at low risk of extinction
(Ratliff and Howell 1992). Shitike Creek

below lake Billy Chinook still supports
a relatively good population of fluvial
bull trout, which Ratliff and Howell
(1992) considered to be at low risk of
extinction. The remaining bull trout
populations in the Deschutes system are
not doing as well. Bull trout populations
in the upper Deschutes are either extinct
or considered to be at high risk of
extinction in the future (Ratliff and
Howell 1992).

Summary of Columbia River Population
Segment

Based on the 1994 administrative
record, bull trout populations within the
upper Columbia River have declined
from historic levels (Thomas 1992 and
USDA 1993). Overall, remaining
populations are generally considered to
be isolated and remnant (Rieman and
Mcintyre 1993, Thomas 1992, USDA
1993). Fluvial bull trout populations in
the upper Columbia River portion of the
distinct population segment appear to
be nearly extirpated. Resident
populations existing in headwater
tributary reaches are isolated and
generally low in abundance (Thomas
1992). Based on information in the 1994
record, bull trout in Flathead Lake and
Lake Pend Oreille appear to be
declining. The adfluvial population in
Swan Lake appears to be increasing and
represents the healthiest remaining
population.

The 1994 administrative record on
bull trout populations within the Snake
River and tributaries is largely
incomplete. However, with the lack of
passage barriers, historic distribution
throughout the system was probable.
Overall, the lack of specific trend
information for the Snake River made
the analysis of population status
difficult. Certain populations appeared
to be stable, while others were at a
moderate to high risk of extinction
(Ratliff and Howell 1992).

Historic distribution of bull trout
within the lower Columbia River cannot
be verified, but adfluvial, fluvial, and
resident forms were likely widely
distributed throughout the area (Ratliff
and Howell 1992). Current distribution
is fragmented with dispersed remnant
populations of resident and fluvial bull
trout inhabiting tributaries (Ratliff and
Howell 1992, USDS 1993, WDW 1992).
Certain populations appeared to be
stable, while others were at high risk of
extinction (Ratliff and Howell 1992,
WDW 1992).

The general trend of bull trout
populations in the Columbia River
population segment where status is
known is declining. An examination of
386 bull trout populations in the
Columbia River population segment
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indicated that 33 percent are declining,
15 percent stable, 3 percent secure, and
2 percent increasing (Ratliff and Howell
1992, USDA 1993, and WDW 1992). The
population status of the remaining 47
percent is unknown. Of the 386 bull
trout populations, 44 percent are
considered remnant, 30 percent not
remnant, and 26 percent unknown
(Ratliff and Howell 1992, USDA 1993,
WDW 1992).

Previous Federal Action

On September 18, 1985, the Service
published an animal notice of review in
the Federal Register (50 FR 37958)
designating the bull trout a category 2
candidate for listing in the coterminous
United States. Category 2 taxa were
those for which conclusive data on
biological vulnerability and threats were
not currently available to support
proposed rules. The Service published
updated notices of review for animals
on January 6, 1989 (54 FR 554), and
November 21, 1991 (56 FR 58804),
reconfirming the bull trout category 2
status. The Service elevated bull trout in
the coterminous United States to
category 1 for Federal listing on
November 15, 1994 (59 FR 58982).
Category 1 taxa were those for which the
Service had on file substantial
information on biological vulnerability
and threats to support preparation of
listing proposals. Upon publication of
the February 28, 1996, notice of review
(61 FR 7596), the Service ceased using
category designations and included the
bull trout as a candidate species.
Candidate species are those for which
the Service has on file sufficient
information on biological vulnerability
and threats to support proposals to list
the species as threatened or endangered.

On October 30, 1992, the Service
received a petition to list the bull trout
as an endangered species throughout its
range from the following conservation
organizations in Montana: Alliance for
the Wild Rockies, Inc., Friends of the
Wild Swan, and Swan View Coalition
(petitioners). The petitioners also
requested an emergency listing and
concurrent critical habitat designation
for bull trout populations in select
aquatic ecosystems where the biological
information indicates that the species is
in imminent threat of extinction. A 90-
day finding, published on May 17, 1993
(58 FR 28849), determined that the
petitioners had provided substantial
information indicating that listing of the
species may be warranted. The Service
initiated a rangewide status review of
the species concurrent with publication
of the 90-day finding.

On June 6, 1994, the Service
concluded in the original 12-month

finding that listing of bull trout
throughout its range was not warranted
due to unavailable or insufficient data
regarding threats to, and status and
population trends of, the species within
Canada and Alaska. However, the
Service determined that sufficient
information on the biological
vulnerability and threats to the species
was available to support a warranted
finding to list bull trout within the
coterminous United States. Because the
Service concluded that the threats were
imminent and moderate to this
population segment, the Service gave
the bull trout within the coterminous
United States a listing priority number
of 9. As a result, the Service found that
listing a distinct vertebrate population
segment of bull trout residing in the
coterminous United States was
warranted, but precluded due to higher
priority listing actions.

On November 1, 1994, Friends of the
Wild Swan, Inc. and Alliance for the
Wild Rockies, Inc. (plaintiffs) filed suit
in the Federal District Court of Oregon
arguing that the warranted but
precluded finding was arbitrary and
capricious. After the Service issued a
“recycled” 12-month finding for the
coterminous population of bull trout on
June 12, 1995, the district court issued
an order declaring the plaintiffs’
challenge to the original finding moot.
The plaintiffs declined to amend their
complaint and appealed to the Ninth
Circuit Court of Appeals, which found
that the plaintiffs’ challenge fell “within
the exception to the mootness doctrine
for claims that are capable of repetition
yet evading review.” On April 2, 1996,
the circuit court remanded the case back
to the district court. On November 13,
1996, the district court (Court) issued an
order and opinion remanding the
original finding to the Service for
further consideration. Included in the
instructions from the Court were
requirements that the Service limit its
review to the 1994 administrative
record, and incorporate any emergency
listings or high magnitude threat
determinations into current listing
priorities. In addition, reliance on other
Federal agency plans and actions was
precluded. The reconsidered 12-month
finding was delivered to the Court on
March 13, 1997. This finding
determined that the Klamath River and
Columbia River population segments
warranted listing based on the 1994
administrative record.

On March 24, 1997, the plaintiffs filed
a motion for mandatory injunction to
compel the Service to issue a proposed
rule to list the Klamath and Columbia
bull trout populations within 30 days
based solely on the 1994 administrative

record. In response to this motion, the
Service “concluded that the law of this
case requires the publication of a
proposed rule” to list the two warranted
populations. On April 4, 1997, the
Service requested 60 days to prepare
and review the proposed rule. In a
stipulation between the Service and
plaintiffs filed with the Court on April
11, 1997, the Service agreed to issue a
proposed rule in 60 days to list the
Klamath River population of bull trout
as endangered and the Columbia River
population of bull trout as threatened
based solely on the 1994 record. As a
result, the Service did not consider any
information received since the close of
the 1994 record in the development of
this proposal.

The processing of this proposed rule
conforms with the Service’s final listing
priority guidance published in the
Federal Register on December 6, 1996
(61 FR 64475). The guidance clarifies
the order in which the Service will
process rulemakings during fiscal year
1997. The guidance calls for giving
highest priority to handling emergency
situations (Tier 1), second highest
priority (Tier 2) to resolving the listing
status of the outstanding proposed
listings, and third priority (Tier 3) to
new proposals to add species to the list
of threatened and endangered plants
and animals. This proposed rule
constitutes a Tier 3 action.

Summary of Factors Affecting These
Species

Procedures found in section 4 of the
Endangered Species Act (16 U.S.C.
1533) and regulations (50 CFR part 424)
promulgated to implement the Act set
forth the procedures for adding species
to the Federal lists. A species may be
determined to be an endangered or
threatened species due to one or more
of the five factors described in section
4(a)(1). These factors and their
application to the Klamath River
population segment and Columbia River
population segment of bull trout
(Salvelinus confluentus) are as follows:

A. The present or threatened
destruction, modification, or
curtailment of its habitat or range.
According to the 1994 administrative
record, many instream habitat features
have been significantly impaired as a
result of land management activities,
including forest management and road
building, hydropower and irrigation
diversions, mining, and grazing
(Chamberlain et al. 1991, Craig and
Wissmar 1993, Frissell 1993, Furniss et
al. 1991, Isaacson 1994, Meehan 1991,
Nehlsen et al. 1991, Salo and Cundy
1987, Sedell and Everest 1991). Based
on a survey of biologists, only 18
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percent of all bull trout populations and
stream segments rangewide are not
threatened by degraded habitat
conditions (USDA 1993). Adverse
impacts to bull trout habitat and
populations due to land management
practices have been documented
throughout the species’ range in the
conterminous United States (Brown
1992, Fraley and Shepard 1989, Goetz
1989, Howell and Buchanan 1992,
Isaacson 1994, Meehan and Bjorn 1991,
Platts et al. 1993, Pratt 1992, Pratt and
Huston 1994, Rieman and Mclntyre
1993, Shepard et al. 1984a, 1984b,
Thomas 1992, USDA 1993, Weaver and
Fraley 1991, WDW 1992). While some
bull trout persist in “managed”
drainages (Hicks, Plum Creek Timber
Company, in litt., 1993), it is likely that
these populations are at risk of
extinction (Rieman and Mclntyre 1993).

Forest management has degraded bull
trout habitat throughout the species’
range. Logging and road building
activities threaten bull trout populations
within and downstream of managed
areas through increased sediment
production and delivery to streams,
reduced streamside canopy closure,
increased stream temperatures, and
reduced woody debris recruitment
(Chamberlain et al. 1991, Furniss et al.
1991, Weaver and Fraley 1991, Thomas
1992, Isaacson 1994). Thousands of
miles of logging roads and vast acreage
of recently logged watersheds will
continue to impact hydrologic functions
and habitat quality throughout the
species’ range for at least several
decades (Isaacson 1994).

While forest management activity is
cited as a contributor to bull trout
population decline, the precise impact
of a specific activity or accumulation of
activities on the abundance, resilience
or long-term persistence of a population
is unknown (USDA 1993). Haugen
(1991) estimated that salmonid habitat
had been reduced in the Columbia Basin
by about 24 percent in the past century
as a result of these land management
practices. On National Forests, most
habitat alterations occurred during the
period 1940-1970 when forest
management focused on commodity
resources.

Dam and reservoir construction and
operation have significantly altered
major portions of the riverine habitats of
bull trout throughout the Columbia
River Basin. Numerous dams without
adequate fish passage have created
barriers to fluvial and adfluvial bull
trout, precluding access to former
spawning, rearing, and migration
habitats (Craig and Wissmar 1993, WDW
1992b, ODFW 1993). Altered
hydrographs and water quality

conditions may also degrade bull trout
forage bases (Marotz 1993). Many
migratory bull trout populations
associated with mainstem river systems
have been extirpated due to the
construction of dams, particularly in the
Columbia Basin (Brown 1992, Goetz
1991, WDW 1992a, ODFW 1993). The
completion of McCloud Dam in 1965
has been cited as the primary cause of
bull trout extirpation from California
(Rode 1990).

Connectivity within and between
watersheds is essential for maintaining
aquatic ecosystem functions and healthy
bull trout populations (Rieman and
Mcintyre 1993). Numerous
hydroelectric and water storage dams
currently isolate a large number of bull
trout populations rangewide. The
construction of hydropower dams on
major river tributaries has isolated
upper basin populations, and
eliminated the downstream fluvial or
adfluvial life history forms dependent
on upstream spawning habitat.
Irrigation and hydroelectric dams, large
and small, have blocked bull trout
migration in almost all drainages in the
Pacific Northwest and converted
riverine habitats into reservoir habitats
(Platts et al. 1993). In many instances,
natural recolonization of historically
occupied bull trout sites has become
impossible. But, movement of
introduced species or undesirable
species may also be controlled by a
dam, thus, enabling bull trout to utilize
historic habitats without competition
from non-indigenous species.

Impacts associated with agriculture,
including irrigation and water storage
activities, have adversely impacted bull
trout habitat. Agricultural activities
reduce streamside cover, increase
sedimentation, and introduce point and
non-point source pollution. Unscreened
irrigation diversions likely trap juvenile
bull trout migrating downstream (Ratliff
and Howell 1992).

Grazing impacts to salmonid habitat
have been described by many authors
(Platts 1991, EImore and Beschta 1987,
Meehan and Platts 1978). Improper
livestock grazing negatively affects bull
trout by reducing riparian vegetation,
changing stream morphology and
increasing soil erosion. These
alterations degrade thermal and
structural habitat conditions and water
quality for bull trout, and compound the
negative impacts of human activities.

Mining has adversely affected bull
trout and their habitats in Idaho,
Montana, Oregon, and Washington
(Coeur d’Alene Tribe of Idaho et al.
1991, Johnson and Schmidt 1988,
Martin and Platts 1981, Platts et al.
1993, USDA 1992, USDA 1993, WDW

1992b). Mining can degrade aquatic
systems by producing sediment and
toxic heavy metals, altering water
acidity levels, and changing stream
channels and flow (Esch and Hallock,
citing others).

Klamath River Population Segment

The migratory life history forms
(fluvial and adfluvial) of bull trout in
the Klamath Basin have been lost
because the habitat and migratory
corridors that once supported these fish
have been degraded to an unsuitable
condition. This degradation appears to
have been caused primarily by the loss
of riparian vegetation and water
withdrawals, but channelization of Sun
Creek and a few other streams near
Crater Lake has also been blamed for the
loss of migratory fish. Land ownership
and agricultural practices in the basin
suggest that the loss of riparian
vegetation is due to livestock grazing,
timber harvest, and road construction.
Ziller (in litt. 1992) noted that the
removal of the riparian canopy
increased stream temperatures. Water
withdrawals at irrigation diversions are
common in the basin, and occur on
most streams where bull trout reside
(OCAFS 1993). Because these diversions
are unscreened and unregulated in
regard to minimum flow and/or
maximum withdrawal, direct loss of fish
has been suggested and downstream
areas have become entirely dewatered or
unsuitable for bull trout due to low
water flows and associated increasing
temperatures (OCAFS 1993). These
factors have rendered much of the basin
unsuitable habitat for bull trout, and
have isolated small resident populations
in extreme headwater areas where
suitable habitat still exists (Ziller 1992,
Ratliff and Howell 1992). Irrigation,
livestock grazing, timber harvest, and
road construction is expected to
continue in the basin along with the
associated impacts to aquatic habitat.
Based on the 1994 record, the present or
threatened destruction, modification, or
curtailment of bull trout habitat or range
threatens the Klamath River distinct
population segment of bull trout.

Columbia River Population Segment

Bull trout populations in the
Columbia River population segment face
a number of threats from habitat
degradation and passage problems.
Isaacson (1994) documented extensive
habitat degradation of watersheds in
Idaho and Montana. Suitable bull trout
habitat on National Forest lands west of
the Continental Divide have been
impacted by land management practices
including logging, road building, and
grazing. Based on a survey of National
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Forests reported by Isaacson (1994), a
significant portion of watersheds on the
Clearwater (71 percent), Nez Perce (67
percent), Kootenai (42 percent), Lolo (65
percent), Bitterroot (66 percent),
Flathead (44 percent), and Idaho
Panhandle National Forests (64 percent)
have been moderately to severely
degraded. Moreover, a large number of
National Forests in ldaho and Montana
do not meet existing Forest Plan
standards for woody debris, pool/riffle
ratios and other stream habitat
parameters correlated with bull trout
persistence (Isaacson 1994). Only 31
percent of streams in the Lake Pend
Oreille basin meet Forest Plan standards
for stream habitat attributes, and most of
these streams (52 percent) are in the
most degraded category. Such land
management practices have deleterious
effects on bull trout populations. In the
Flathead River drainage, decreased
survival of early life history stages was
associated with increases in deposition
of fine sediments in spawning gravel
(Shepard 1984a, Weaver and Fraley
1991).

High water temperature is considered
to be a factor limiting bull trout in
certain Washington systems (Craig and
Wissmer 1993). The negative impacts of
grazing appear to be major factors in
habitat degradation in Oregon and Idaho
(USDA 1993). Grazing is identified as a
major cause of habitat degradation in 15
of 34 streams/stream reaches supporting
bull trout populations in the Clearwater
River basin (USFS, in litt., 1993). In
Washington, for instance, agriculture
was identified as being one of the
greatest sources of non-point source
pollution to rivers and streams
(Edwards et al. 1992 in USDA 1994).
Water quality in the Yakima River
system has been degraded due to
agricultural activities (WDE 1992).

Based on re-surveys of five rivers in
the Lower Columbia, Sedell and Everest
(1991) documented a loss of large pools
during the past 50 years due to grazing,
road construction, dredge mining,
agricultural practices, and forest
management. On the Middle Fork
Salmon River in lIdaho, large pool
density has decreased 52 percent in
some tributaries. On the Grande Ronde,
Willamette, and Lewis and Clark rivers
in Oregon the concentration of large
pools has decreased by 67, 41, and 60
percent, respectively. Only tributaries in
the Yakima River basin in Washington
exhibited an increase (27 percent) in
pool density.

Habitat degradation as the result of
mining related activities in Montana has
resulted in the extinction of some
populations and the reduction of others
(Thomas 1992). The upper Clark Fork

above Milltown Dam in Montana has
been contaminated by high levels of
arsenic, cadmium, copper, lead, and
zinc from large-scale copper mining and
mineral processing. As a result, four
Superfund sites have been designated in
this area, and tests indicate that
contamination has caused substantial
reductions in the number, growth, and
diversity of trout (RCG/Hagler, Bailly,
Inc. 1993). Bull trout have likely been
among the fish impacted, as only a few
scattered headwater populations of bull
trout currently exist. Entire drainages
within the Clearwater and Salmon River
basins have been severely degraded by
past gold dredge mining practices (Esch
and Hallock, no date). Mining continues
in two streams with bull trout in the
North Fork Clearwater River (C.
Huntington, Clearwater Biostudies, pers.
comm. 1993).

Irrigation practices restrict bull trout
migrations and isolate populations from
historical mainstem habitats in the
Snake, Yakima, Walla Walla, Powder,
Malheur, Grande Ronde, Umatilla, John
Day, Clark Fork, and Bitterroot rivers
(ODFW 1993, Thomas 1992, WDW
1992hb). Dorratcaque (1986) documented
chronic flow and passage problems on
the Lemhi River of Idaho, where a
complete lack of flow has occurred
during the migration period. Over 80
percent of the annual stream flow in the
Yakima subbasin is diverted for
irrigation purposes and return flows
account for 90 percent of the lower-river
flow during the irrigation season (WDE
1992). Bull trout in this subbasin are
now isolated in upper tributaries and
are at high risk of extinction (WDW
1992b).

In addition to the negative effects
associated with improper land
management practices, habitat
fragmentation due to hydroelectric
impoundments have significantly
impacted bull trout populations.
Numerous impoundments throughout
the Columbia Basin have isolated
populations and altered mainstem
habitat. Hydroelectric facilities such as
Albeni Falls (1952), Noxon Rapids
(1958), Cabinet Gorge (1951), and
Milltown (1906) in the Clark Fork/Pend
Oreille system have eliminated or
reduced adfluvial and fluvial
populations (Paragamian and Ellis 1993,
Pratt and Houston 1993, and Thomas
1992). Similar consequences have
occurred on the Flathead River where
Kerr, Big Fork, and Hungry Horse Dams
curtail population interchange (Fraley et
al. 1989). Bull trout populations in
Montana and northern ldaho are
functionally isolated from lower
Columbia River populations by a
number of mainstem River

impoundments including Chief Joseph
and Grand Coulee Dams. The mainstem
Columbia and Snake rivers are
fragmented by 11 hydroelectric
facilities. In addition, smaller
impoundments are numerous
throughout the system and have isolated
bull trout populations in Montana,
Idaho, Washington, and Oregon (USDA
1993). New hydropower development
continues to occur, primarily for small
hydropower facilities. For example, the
Horseshoe Bend Project on the Payette
River in Idaho, would involve a
diversion dam and powerhouse that
could cause bull trout migration
problems and habitat losses from
dewatering. Other examples of
segregation due to hydropower include
three dams along the Lewis River in
southwest Washington, all built without
passage facilities.

Although bull trout are widely
distributed throughout the Columbia
River population segment, individual
populations are highly fragmented, and
most populations are isolated and
remnant. Of those populations where
status is known and population data
exist, the general trend in this distinct
population segment is declining. A few
populations, however, are considered
stable or increasing, and are represented
in parts of the Swan, Deschutes, Grande
Ronde, Tucannon, and Malheur River
basins. Documented habitat losses from
timber harvest, grazing, mining, and
hydropower are widespread and
expected to continue throughout the
distinct population segment. Based on
the 1994 record, the present or
threatened destruction, modification, or
curtailment of bull trout habitat or range
threatens the Columbia River distinct
population segment of bull trout.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. According to the 1994
administrative record, bull trout
historically have been targeted by
anglers and government agencies who
viewed the species as undesirable
because of its piscivorous habits (Bond
1992). As recently as 1990, programs
were conducted to remove bull trout
through outright killing of fish,
bounties, and poisoning of waterways
(Simpson and Wallace 1978, Ratliff and
Howell 1992, ODFW 1993, Newton and
Pribyl 1994).

Many bull trout populations were
intensely harvested prior to the
implementation of restrictive angling
regulations (Brown 1992, ODFW 1993,
WDW 1992b). Overharvest (both legal
and illegal) can seriously threaten
populations already reduced by factors
such as competition, degraded habitat,
and isolation (Fraley et al. 1989, Brown
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1992a, Craig and Wissmar 1993). Forty-
two percent of all populations across the
range were considered suppressed due
to accessibility and overharvest (USDA
1993).

In recognition of the decline of bull
trout populations rangewide, harvest
regulations have become significantly
restrictive in recent years. While certain
introduced fish, such as small rainbow
trout, may provide supplemental forage
for large adult bull trout (Faler 1991,
Pratt 1992, ODFW 1993), introductions
have been shown to increase the risk of
incidental and illegal harvest (Rode
1990, Bond 1992, WDW 1992b).
Unfortunately, illegal poaching of bull
trout continues and especially threatens
small populations (WDW 1992b; Pratt
and Huston 1993; USDA 1993; Goetz,
pers. comm. 1994, Perkinson, Kootenai
National Forest, in litt., 1994).

Electrofishing-induced injury may
pose a new threat to bull trout because
of the dramatic rise in bull trout
inventories using electrofishing
techniques (Horton, pers. comm. 1993).
If electrofishing is not conducted
properly, bull trout may suffer mortality
or injury (Fredenberg 1992; McMichael
1993; Sharber and Carothers 1988;
Fredenberg, Fish and Wildlife Service,
pers. comm. 1993).

Klamath River Population Segment

Though recreational harvest of adult
bull trout likely contributed to the
historical decline of the species, harvest
has been curtailed since a regulatory
ban was imposed in 1992. Because
angling for other trout species
continues, OCAFS (1993) suggested that
incidental mortality may occur on bull
trout in spite of their no-harvest
regulation. This claim is speculative,
however, and it is not supported in the
1994 record. As a result, the
overutilization of bull trout for
commercial, recreational, scientific, or
educational purposes does not threaten
the Klamath Basin population segment
based on the 1994 record.

Columbia River Population Segment

Historic harvest in the range of the
Columbia River population segment
likely contributed to the observed
decline of bull trout. In the past, harvest
included legal recreational angling,
poaching, and directed eradication
programs (Thomas 1992). Statewide
angling regulations have recently
become more restrictive in an attempt to
protect bull trout throughout Montana,
Idaho, Oregon and Washington. Oregon,
Idaho, and Montana have adopted much
more restrictive statewide angling
regulations for harvest fisheries
associated with Lake Billy Chinook,

Lake Pend Oreille, and Flathead Lake.
Those areas of Oregon where bull trout
are in the most precarious situations
(including the Willamette, Hood,
Malheur, Powder, and Pine rivers) are
now closed to fishing (Ratliff and
Howell 1992). In an effort to protect bull
trout from recreational harvest, the
Washington Department of Fish and
Wildlife has prohibited take of bull trout
in eastern Washington and in the lower
Columbia River (Brown 1992). While
undocumented, poaching may still be a
problem in certain areas of the
Columbia River population segment,
especially for large adfluvial and fluvial
adults. However, because angling
restrictions are in place and legal
harvest is limited to only a few large
populations, the overutilization of bull
trout for commercial, recreational,
scientific, or educational purposes in
the Columbia River population segment
is not substantiated in the 1994 record.
C. Disease and predation. Disease is
not believed to be a critical factor in the
long-term health and survival of bull
trout populations. Predation on juvenile
bull trout by non-native fish species,
such as lake, brown, and brook trout, is
a recent and potentially serious threat to
some populations (Pratt and Huston
1993, Rieman and Mclntyre 1993).

Klamath River Population Segment

Exotic fish species have been
introduced into Klamath Basin streams,
and either brown or brook trout reside
in conjunction with bull trout in all but
one of the seven remaining populations
(ziller 1992, Ratliff and Howell 1992).
The most significant threat by
introduced species to bull trout is
hybridization (see section E. Other
natural or manmade factors affecting its
continued existence). Although the
potential for predation prevails, no
evidence in the 1994 record suggests
that predation occurs in this population
segment. Neither Ratliff and Howell
(1992) or OCAFS (1993) considered
predation to be a threat to bull trout in
the Klamath Basin. Based on the
administrative 1994 record, disease or
predation do not threaten the Klamath
Basin population segment.

Columbia River Population Segment

Little information exists for the
Columbia River population segment that
implicates predation or disease as a
significant factor for bull trout decline.
Introductions of non-native fish present
the most serious threat through
hybridization (see section E. Other
natural or manmade factors affecting its
continued existence). However, lake
trout populations have increased in
Flathead Lake and resulted in the

expansion of lake trout into the Flathead
River system (Vashro et al. 1992), where
they may prey on emigrating juvenile
bull trout (Thomas 1992; Fredenberg,
pers. comm. 1994). Similarly, bull trout
population declines in Priest Lake,
Idaho, appear to be correlated with the
abundance of lake trout (Mauser 1985,
Pratt and Houston 1993) and may be
due to either competition or predation.
Nonetheless, based on administrative
1994 record, disease does not threaten
the Columbia River population segment
and the threat posed by predation is
limited and not substantiated for the
entire population segment.

D. The inadequacy of existing
regulatory mechanisms. Implementation
of Federal and State laws designed to
conserve fish resources or maintain
water quality has been inadequate to
prevent past and ongoing habitat
degradation and population
fragmentation. Deficient agency
funding, competing implementation
priorities and the large multi-state/
international geographic area have
contributed to this inadequacy. In
addition, conservation measures
provided for in many additional
regulations are merely advisory to
action agencies. Federal laws include
the Fish and Wildlife Coordination Act;
National Forest Management Act;
Federal Land Policy and Management
Act; Oregon and California Act; Clean
Water Act; Rivers and Harbors Act;
Federal Power Act; Pacific Northwest
Electric Power Planning and
Conservation Act; and Comprehensive
Environmental Response,
Compensation, and Liability Act. State
laws include the Montana Stream
Protection Act, Montana Natural
Streambed and Land Preservation Act,
and the Washington Forest Practices
Act. In response to population declines,
State fisheries agencies throughout the
range have imposed increasingly
restrictive harvest regulations for bull
trout.

Klamath River Population Segment

Though historic harvest in the
Klamath River basin likely contributed
to the decline of bull trout, no
information is provided in 1994 record
to suggest that harvest, or the
inadequacy of environmental rules and
regulations now threaten bull trout.
Given that legal harvest has been
stopped since 1992, the 1994 record
does not document inadequate existing
regulatory mechanisms for the Klamath
River population segment.

Columbia River Population Segment

Historic harvest in the Columbia River
Basin likely contributed to the decline
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of bull trout (Ratliff and Howell 1992,
Thomas 1992). Harvest included legal
recreational angling, poaching, and
directed eradication programs (Thomas
1992). Idaho, Montana, and Oregon have
since adopted much more restrictive
harvest regulations for the stronghold
fisheries of Lake Pend Oreille, Flathead
Lake, and Lake Billy Chinook. Fishing
seasons are closed to the harvest of bull
trout in virtually all other waters of this
distinct population segment outside of
Canada. However, implementation of
Federal and State laws designed to
conserve fish resources or maintain
water quality has been inadequate to
prevent past and ongoing habitat
degradation and population
fragmentation. Deficient agency
funding, competing implementation
priorities and the large multi-state/
international geographic area have
contributed to this inadequacy. Thus,
given the above and that the general
trend of bull trout populations in this
distinct population segment is
declining, the 1994 record suggests that
existing regulatory mechanisms for the
Columbia River distinct population
segment are inadequate.

E. Other natural or manmade factors
affecting its continued existence.
Isolation, competition, and
hybridization with introduced species
adversely impact the persistence and
viability of bull trout populations.
Widespread introduction of non-native
species across the range of bull trout has
frequently resulted in serious
population declines and extirpations
(Bond 1992, Donald and Alger 1993,
Howell and Buchanan 1992, Leary et al.
1993, Markle 1992, Platts et al. 1993,
Pratt and Huston 1993, Rieman and
Mcintyre 1993, Isaacson 1994). Fish
introductions significantly affect the
persistence of populations, particularly
when occurring in concert with habitat
degradation and extirpated migratory
life history forms (Rieman and Mclntyre
1993).

Introduced brook trout have become
established throughout much of the
range of bull trout and hybridization
seriously threatens the persistence of
bull trout populations (Leary et al. 1993;
Markle 1992; Rieman and Mclntyre
1993; Thomas 1992, WDW 1992a and
1992b). Hybridization results in
offspring that are nearly always sterile,
eventually eliminating bull trout from a
system (Leary et al. 1993). Life history
differences between the two species
(brook trout mature faster and have a
higher reproductive rate) favor brook
trout where ranges overlap (Thomas
1992). This threat is exacerbated when
larger, migratory forms of bull trout
have been eliminated and gene flow is

prevented by the isolation of remnant
bull trout populations.

Non-native lake trout are dominant
and are able to displace bull trout where
niche overlap and potential competition
between the two species is substantial
(Donald and Alger 1993). In two cases,
introduced lake trout have replaced bull
trout in less than 30 years (Donald and
Alger 1993). In another case, lake trout
appear to be in the process of replacing
bull trout in Flathead Lake, which was
considered a stronghold for bull trout
(Thomas 1992, Weaver 1993).

Non-native brown trout and bull trout
are likely to be in direct competition in
numerous drainages (Platts et al. 1993,
Pratt and Huston 1993, Ratliff and
Howell 1992). Pratt and Huston (1993)
note that brown trout and bull trout
achieve similar sizes and have
overlapping spawning seasons, which
may result in disruption of bull trout
redds and competition for resources.

A variety of mechanisms are
responsible for isolating bull trout
populations across their range. Isolation
may occur directly, resulting from
barrier structures (e.g., dams, weirs,
culverts, stream diversions), or
indirectly as a result of degraded habitat
conditions (e.g., altered thermal
regimes, dewatered stream reaches,
channelization). Once isolated, bull
trout populations face relatively high
probabilities of extinction due to loss of
gene flow and relatively low population
size (Rieman and Mclintyre 1993).

Klamath River Population Segment

Perhaps the most significant threat to
the remaining bull trout populations in
the Klamath Basin is hybridization with
introduced brook trout. Where the two
species reside together, bull trout
abundance is alarmingly low, and
hybrids are common; only four
populations exist in the absence of
brook trout and these populations are
the most abundant populations in the
basin (Ratliff and Howell 1992, Ziller,
1992). Bull trout have recently gone
extinct in the Upper Sycan River and
Sevenmile Creek, which now contain
only brook trout and hybrids (Ratliff and
Howell 1992). Because bull trout
brook trout hybrids are almost always
sterile, the loss of the less numerous
parental species (typically bull trout)
inevitably occurs (Leary et al, 1992).
Differences in life history and habitat
tolerances between the species also tend
to favor brook trout.

Competition with introduced brook
and brown trout particularly may
threaten bull trout in the Klamath Basin
because only one of the seven remaining
populations exist in the absence of these
species (Ratliff and Howell 1992, Ziller

1992). Population declines, however,
have not been attributed to competition
in the basin like they have been to
hybridization and habitat loss.

The seven remaining populations of
bull trout in the Klamath Basin are
isolated from one another by degraded,
unsuitable habitat. In addition, four of
these populations have a total
population size of fewer than 500
individuals (all age classes represented)
(B. Hooton, ODFW, in litt. 1993).
Extinction risks increase dramatically
when isolated populations decrease in
size and/or metapopulations become
further fragmented (Rieman and
Mcintyre 1993). In addition, the
restriction of gene flow among isolated
populations compounds these threats
and reduces genetic diversity and the
associated plasticity of populations to
withstand extreme environmental
conditions (Rieman and Mclintyre 1993).
These situations are prominent within
the Klamath River population segment.
Based on the documented hybridization
and human-induced isolation described
in the 1994 record, other natural or
manmade factors pose a threat to the
continued existence of the Klamath
River population segment.

Columbia River Population Segment

In parts of the Columbia River Basin,
non-native introductions seriously
threaten bull trout populations. Where
bull trout occur with brook trout, the
threat of hybridization, loss of genetic
integrity, and production of sterile
offspring is a major concern (Ratliff and
Howell 1992; Thomas 1992; Esch and
Hallock, no date; USDA 1992). Forty-
five percent of the bull trout
populations in Oregon evaluated by
Ratliff and Howell (1992) were
considered at risk from brook trout.
Populations that are at greatest risk are
resident forms occurring predominantly
in the headwater tributary reaches.
Adfluvial and fluvial bull trout appear
to be at less risk (Ratliff and Howell
1992). However, adfluvial and fluvial
bull trout are in direct competition with
non-native lake trout in certain areas
such as Priest Lake, Idaho (Pratt and
Houston 1993). Bull trout displacement
by lake trout is of special concern in
Flathead Lake, Montana and Lake Pend
Oreille, Idaho, which have been
considered strongholds for bull trout
(Thomas 1992, Weaver 1993). Based on
the documented hybridization and
competition from introduced brook and
lake trout described in the 1994 record,
other natural and manmade factors pose
a threat to the continued existence of
the Columbia River population segment.

The Service has carefully assessed the
best scientific and commercial
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information available in the 1994
administrative record regarding the
present and future threats facing the two
distinct population segments of bull
trout. Determinations by distinct
population segment follow.

Klamath River Population Segment

The trend for this distinct population
segment is declining based on the 1994
record. Only seven bull trout
populations remain, which are isolated
and remnant, and occupy only a fraction
of the historically available habitat.
Larger, more fecund migratory forms
have essentially been lost from the
entire distinct population segment, with
only small, resident fish still existing.
Imminent threats from habitat
degradation, irrigation diversions, and
the presence of non-native brook trout
place this distinct population segment
at a moderate to high risk of extinction.

Documented evidence for a drastic
decline in bull trout in the Klamath
River population segment was
prominent in the 1994 record. None of
the seven remaining populations occupy
any more than 2.5 miles of available
habitat, and no one population consists
of more than 500 individuals (all year
classes represented). Because the
remaining populations consist of small
resident forms with low fecundity,
reproductive and natural recovery
potential is extremely poor. As a result,
their likelihood of persistence in the
foreseeable future is uncertain in the
absence of special protection and
recovery efforts. Based on an evaluation
of the 1994 administrative record, the
Klamath River population segment is in
danger of extinction throughout all or a
significant portion of its range, and,
thus, this population segment fits the
definition of endangered as defined by
the Act.

Columbia River Population Segment

Bull trout populations within the
Columbia River population segment
have declined from historic levels and
are generally considered to be isolated
and remnant (Rieman and Mclintyre
1993, Thomas 1992, USDA 1993, WDW
1992). An examination of 386 bull trout
populations in this population segment
in the United States indicated that 33
percent were declining, 15 percent
stable, 3 percent secure, and 2 percent
increasing (Ratliff and Howell 1992,
USDA 1993, WDW 1992). The
population status of the remaining 47
percent in the United States was
unknown, as were those populations in
British Columbia in the 1994 record.
Because the Service considered known
documented trends within a distinct
population segment to be representative

of the entire population segment, an
overall declining trend of bull trout
populations in the Columbia River basin
was evident based on the 1994
administrative record.

Decrease in bull trout abundance
throughout the Columbia River
population segment is evident with
former stronghold populations in
Flathead Lake and Lake Pend Oreille
declining. However, examples of stable
or increasing populations, such as Swan
Lake and Lake Billy Chinook, were also
found in this distinct population
segment. Because of the species’ wide
range, scattered distribution, and
diversity of life histories in the
Columbia River basin, threats from
habitat degradation, passage restriction,
and non-native brook trout are moderate
for bull trout populations in this distinct
population segment. Based on the above
evaluation of the 1994 administrative
record, the Columbia River population
segment is likely to become endangered
within the foreseeable future throughout
all or a significant portion of its range,
and, thus, this population segment fits
the definition of threatened as defined
by the Act.

Critical habitat is not determinable for
the two distinct population segments of
bull trout included in this proposed
rule, for reasons discussed in the
“Critical Habitat” section of this rule.

Critical Habitat

Critical habitat is defined in section 3
of the Act as—(i) the specific area
within the geographical area occupied
by a species, at the time it is listed in
accordance with the Act, on which are
found those biological features (1)
essential to the conservation of the
species and (1) which may require
special management considerations or
protection; and (ii) specific areas
outside the geographical area occupied
by a species at the time it is listed, upon
a determination that such areas are
essential for the conservation of the
species. “‘Conservation’” means the use
of all methods and procedures needed
to bring the species to the point at
which listing under the Act is no longer
necessary.

Section 4(a)(3) of the Act, as
amended, and implementing regulations
(50 CFR 424.12) require that, to the
maximum extent prudent and
determinable, the Secretary designate
critical habitat at the time the species is
determined to be endangered or
threatened. Service regulations (50 CFR
424.12(a)) state that critical habitat is
not determinable if information
sufficient to perform required analysis
of impacts of the designation is lacking
or if the biological needs of the species

are not sufficiently well known to
permit identification of an area as
critical habitat. Section 4(b)(2) of the
Act requires the Service to consider
economic and other relevant impacts of
designating a particular area as critical
habitat on the basis of the best scientific
data available. The Secretary may
exclude any area from critical habitat if
he determines that the benefits of such
exclusion outweigh the conservation
benefits, unless to do such would result
in the extinction of the species.

The Service finds that the
determination of critical habitat is not
determinable for these distinct
population segments based on the 1994
administrative record. When a “‘not
determinable” finding is made, the
Service must, within 2 years of the
publication date of the original
proposed rule, designate critical habitat,
unless the designation is found to be not
prudent. The Service reached this
conclusion because the biological needs
of the species in the two population
segments are not sufficiently well
known to permit identification of areas
as critical habitat in the 1994
administrative record. Specifically, no
information was available in the 1994
record on the number of individuals
required for a viable population
throughout the distinct population
segment. In addition, the extent of
habitat required for recovery of these
fish had not been identified. This
information is considered essential for
determining critical habitat for these
population segments. Therefore, the
Service finds that designation of critical
habitat for these species is not
determinable at this time.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain activities. Recognition
through listing encourages and results
in conservation actions by Federal,
State, and private agencies, groups, and
individuals. The Act provides for
possible land acquisition and
cooperation with the State and requires
that recovery actions be carried out for
all listed species. The protection
required of Federal agencies and the
prohibitions against taking and harm are
discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
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designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR Part
402. Section 7(a)(4) requires Federal
agencies to confer with the Service on
any action that is likely to jeopardize
the continued existence of a species
proposed for listing or result in
destruction or adverse modification of
proposed critical habitat. If a species is
listed subsequently, section 7(a)(2)
requires Federal agencies to insure that
activities they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of a listed species
or to destroy or adversely modify its
critical habitat. If a Federal action may
affect a listed species or its critical
habitat, the responsible Federal agency
must enter into formal consultation with
the Service.

The Klamath River and Columbia
River bull trout population segments
occur on lands administered by the U.S.
Forest Service and Bureau of Land
Management (BLM); various State-
owned properties in Oregon,
Washington, Idaho and Montana; and
private lands. Federal agency actions
that may require conference and/or
consultation as described in the
preceding paragraph include Army
Corps of Engineers (Corps) involvement
in projects such as the construction of
roads and bridges, and the permitting of
wetland filling and dredging projects
subject to section 404 of the Clean Water
Act (33 U.S.C. 1344 et seq.); Federal
Energy Regulatory Commission licensed
hydropower projects authorized under
the Federal Power Act; Forest Service
and BLM timber and grazing
management activities; Environmental
Protection Agency authorized
discharges under the National Pollutant
Discharge System of the Clean Water
Act; and U.S. Housing and Urban
Development projects.

The Act and its implementing
regulations found at 50 CFR 17.21 and
17.31 set forth a series of general trade
prohibitions and exceptions that apply
to all endangered and threatened
wildlife, respectively. These
prohibitions, in part, make it illegal for
any person subject to the jurisdiction of
the United States to take (includes
harass, harm, pursue, hunt, shoot,
wound, kill, trap, or collect; or attempt
any of these), import or export, ship in
interstate commerce in the course of
commercial activity, or sell or offer for
sale in interstate or foreign commerce
any listed species. It is also illegal to
possess, sell, deliver, carry, transport, or
ship any such wildlife that has been
taken illegally. Certain exceptions apply
to agents of the Service and State
conservation agencies.

Permits may be issued to carry out
otherwise prohibited activities
involving endangered and threatened
wildlife under certain circumstances.
Regulations governing permits are at 50
CFR 17.22, 17.23 and 17.32. Such
permits are available for scientific
purposes, to enhance the propagation or
survival of the species, and/or for
incidental take in connection with
otherwise lawful activities. For
threatened species, permits are also
available for zoological exhibition,
educational purposes, or special
purposes consistent with the purpose of
the Act.

It is the policy of the Service
published in the Federal Register on
July 1, 1994, (59 FR 34272) to identify
to the maximum extent practicable at
the time a species is listed those
activities that would or would not
constitute a violation of section 9 of the
Act. The intent of this policy is to
increase public awareness of the effect
of this listing on proposed and ongoing
activities within the species’ range. The
Service believes the following actions
would not be likely to resultin a
violation of section 9:

(1) Actions that may affect bull trout
in the Klamath and Columbia River
basins and are authorized, funded or
carried out by a Federal agency when
the action is conducted in accordance
with an incidental take statement issued
by the Service pursuant to section 7 of
the Act;

(2) Possession of Columbia River
basin bull trout caught legally in
accordance with state fishing
regulations.

With respect to both the Klamath
River and Columbia River bull trout
population segments, the following
actions likely would be considered a
violation of section 9:

(1) Take of bull trout without a
permit, which includes harassing,
harming, pursuing, hunting, shooting,
wounding, killing, trapping, capturing,
or collecting, or attempting any of these
actions, except in accordance with
applicable State fish and wildlife
conservation laws and regulations
within the Columbia River bull trout
population segment;

(2) Possess, sell, deliver, carry,
transport, or ship illegally taken bull
trout;

(3) Interstate and foreign commerce
(commerce across state and
international boundaries) and import/
export (as discussed earlier in this
section);

(4) Introduction of non-native fish
species that compete or hybridize with,
or prey on bull trout;

(5) Destruction or alteration of bull
trout habitat by dredging,
channelization, diversion, in-stream
vehicle operation or rock removal, or
other activities that result in the
destruction or significant degradation of
cover, channel stability, substrate
composition, temperature, and
migratory corridors used by the species
for foraging, cover, migration, and
spawning;

(6) Discharges or dumping of toxic
chemicals, silt, or other pollutants into
waters supporting bull trout that result
in death or injury of the species; and

(7) Destruction or alteration of
riparian or lakeshore habitat and
adjoining uplands of waters supporting
bull trout by timber harvest, grazing,
mining, hydropower development, or
other developmental activities that
result in destruction or significant
degradation of cover, channel stability,
substrate composition, temperature, and
migratory corridors used by the species
for foraging, cover, migration, and
Sspawning.

Questions regarding whether specific
activities may constitute a violation of
section 9 should be directed to the Field
Supervisor of the Service’s Snake River
Basin Office (see ADDRESSES section).
Requests for copies of the regulations
concerning listed animals and inquiries
regarding prohibitions and permits may
be addressed to the U.S. Fish and
Wildlife Service, Endangered Species
Permits, 911 NE. 11th Avenue, Portland,
Oregon 97232-4181 (telephone 503/
231-6241; facsimile 503/231-6243).

Special Rule

Section 4(d) of the Act provides
authority for the Service to promulgate
special rules for threatened species that
would relax the prohibition against
taking. In this case, the Service proposes
a special rule for the Columbia River
bull trout distinct population segment
(see Proposed Regulations Promulgation
section). The Service recognizes that,
based on the 1994 administrative
record, statewide angling regulations
have become more restrictive in an
attempt to protect bull trout throughout
Montana, Idaho, Oregon, and
Washington. The Service intends to
continue to work with the States in
developing management plans and
agreements with the objective of
recovery and eventual delisting of the
Columbia River bull trout distinct
population segment. The Service is
consequently proposing a special rule
under section 4(d) that offers additional
management flexibility for this
population segment. The special rule
would allow for take of bull trout within
the Columbia River population segment
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when it is in accordance with applicable
State fish and wildlife conservation
laws and regulations. The Service
believes that a special rule of this nature
will benefit the Columbia River distinct
population segment of bull trout, and
that the rule would satisfy the
requirement under section 4(d) that
regulation applied to threatened species
embody those measures deemed
necessary and advisable to provide for
the conservation of the population
segment in question.

Public Comments Solicited

The Service intends that any final
action resulting from this proposal will
be as accurate and as effective as
possible. Therefore, comments or
suggestions from the public, other
concerned governmental agencies, the
scientific community, industry, or any
other interested party concerning this
proposed rule are hereby solicited.
Comments particularly are sought
concerning:

(1) Biological, commercial trade, or
other relevant data concerning threat (or
lack thereof) to these two population
segments;

(2) The location of any additional
populations of the two segments and the
reasons why any habitat should or
should not be determined to be critical
habitat as provided by section 4 of the
Act;

(3) Additional and updated
information concerning the range,
distribution, and population size of the
two segments;

(4) Current or planned activities in the
subject area and their possible impacts
on the two population segments; and

(5) Promulgation of the special rule.

comments and any additional
information received by the Service, and
such communications may lead to a
final determination that differs from this
proposal. In addition, the Service will
consider significant new information on
bull trout received since the close of the
1994 administrative record. A list of
significant references concerning bull
trout that have become available since
the close of the 1994 record may be
obtained upon request from the Snake
River Basin Field Office (see ADDRESSES
above).

The Endangered Species Act provides
for at least one public hearing on this
proposal, if requested. However, given
the high likelihood of several requests
throughout the range of both population
segments, the Service has scheduled
five hearings in advance of any request.
The hearings are scheduled for Portland,
Oregon, on July 1, 1997; Spokane,
Washington, on July 8, 1997; Missoula,
Montana, on July 10, 1997; Klamath
Falls, Oregon, on July 15, 1997; and
Boise, Idaho, on July 17, 1997. For
additional information on public
hearings, see the DATES section.

National Environmental Policy Act

The Fish and Wildlife Service has
determined that Environmental
Assessments and Environmental Impact
Statements, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be
prepared in connection with regulations
adopted pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service’s reasons for this determination

Required Determinations

The Service has examined this
regulation under the Paperwork
Reduction Act of 1995 and found it to
contain no information collection
requirements.

References Cited

A complete list of all references cited
herein is available upon request from
the Snake River Basin Field Office (see
ADDRESSES above).

Author: The primary authors of this
proposed rule are Don Sundeen and Jim
Bartel, Regional Office, Portland,
Oregon.

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements, and
Transportation.

Proposed Regulations Promulgation

PART 17—[AMENDED]

Accordingly, part 17, subchapter B of
Chapter I, Title 50 of the Code of
Federal Regulations, is proposed to be
amended as set forth below:

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

2. Amend §17.11(h) by adding the
following, in alphabetical order under
Fishes, to the List of Endangered and
Threatened Wildlife:

§17.11 Endangered and threatened
wildlife.

The final decision on this proposal was published in the Federal Register * * * * *
will take into consideration the on October 25, 1983 (48 FR 49244). (h)y*> * =
Species Vertebrate popu- - .
Historic range lation where endan-  Status ~ When listed ﬁggﬁgg Srrrjelglsal
Common name Scientific name gered or threatened
FISHES
* * * * * * *
Trout, bull ................. Salvelinus U.S.A. OR) ...ccveneen Klamath River .......... E NA NA
confluentus.
[0 [ [o [o T U.S.A. (ID, MT, OR, Columbia River ........ T NA 17.44(v)
WA) Canada.
* * * * * * *

3. Amend §17.44 by adding
paragraph (v) to read as follows:

§17.44 Special rule—fishes.
* * * * *

(v) Bull trout (Salvelinus confluentus),
Columbia River population

(1) No person shall take this species,
except in accordance with applicable
State fish and wildlife conservation
laws and regulations.

(2) Any violation of applicable State
fish and wildlife conservation laws or

regulations with respect to the taking of
this species is also a violation of the
Endangered Species Act.

(3) No person shall possess, sell,
deliver, carry, transport, ship, import, or
export, any means whatsoever, any such
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species taken in violation of these
regulations or in violation of applicable
State fish and game laws and
regulations.

(4) It is unlawful for any person to
attempt to commit, solicit another to
commit, or cause to be committed, any
offense defined in paragraphs (v) (1)
through (3) of this section.

Dated: June 9, 1997.
William Leary,

Acting Deputy Assistant Secretary for Fish
and Wildlife and Parks.

[FR Doc. 97-15584 Filed 6—-12-97; 8:45 am]
BILLING CODE 4310-55-P
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DEPARTMENT OF AGRICULTURE

Notice of Request for Extension of a
Currently Approved Information
Collection

AGENCY: Farm Service Agency and
Commodity Credit Corporation, USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces that the Farm Service
Agency (FSA) intends to request an
extension for currently approved
collection of information pertaining to
FSA administered cost-share programs
which have the common goal of
conserving the Nation’s basic soil and
water resources and preserving the local
environment. The programs that require
forms covered by this request for
extension are the Agricultural
Conservation Program (ACP) for which
the authority to engage in new activities
was repealed by Section 336 of the
Federal Agriculture Improvement and
Reform Act of 1996, the interim
Environmental Quality Incentives
Program (EQIP) which provided
temporary authority to engage in new
ACP activities and those of three other
programs through September 30, 1996,
the Emergency Conservation Program,
the Conservation Reserve Program, and
the Forestry Incentives Program.

DATES: Comments on this notice must be
received on or before August 12, 1997
to be assured consideration.

ADDITIONAL INFORMATION OR COMMENTS:
Contact Cheryl Zavodny, Branch Chief,
Conservation Programs Branch,
Conservation and Environmental
Protection Division, USDA, FSA, STOP
0513, 1400 Independence Avenue, SW,
Washington, D.C. 20250-0513, (202)
720-7333.

SUPPLEMENTARY INFORMATION:

Title: Conservation and
Environmental Programs OMB Number:
0560-0082

Expiration Date: July 31, 1997

Type of Request: Extension of a
currently approved information
collection.

Abstract: The FSA, in cooperation
with the Natural Resources
Conservation Service, the Forest
Service, and other agencies and
organizations, provides eligible
producers and landowners cost-share
incentives through a number of
conservation and environmental
programs to help farmers, ranchers and
other eligible landowners and operators
conserve soil, improve water quality,
maintain the fertility of the land,
develop and improve forest areas,
provide wildlife habitat, and rehabilitate
land damaged by natural disasters. The
conservation programs using these
forms requires producers to provide
information used to determine the
producer’s eligibility to participate and
for payment purposes. Although the
ACP was repealed by Section 336 of the
Federal Agriculture Improvement and
Reform Act of 1996, and the period for
the interim EQIP program has ended,
there are existing ACP as well as
existing interim EQIP long-term
agreements in effect which continue to
obligate the participants to perform
conservation practices and other
contract requirements in future years.
The CRP (which is CCC funded) has
significant activity because of the
continuous and recent general CRP
signups. A considerable increase is
possible in ECP activity due to the many
severe natural disasters recently
occurring all over the country. The FIP
is estimated to have about the same
activity as previous years.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average: .25 hours for
AD-245; .20 hours for FSA-18, and .5
hours for ACP-311.

Respondents: Farm and ranch owners
and operators, farm managers, or
attorneys.

Estimated Number of Respondents:
510,000.

Estimated Number of Responses per
Respondent: 2 (average).

Estimated Total Annual Burden on
Respondents: 205,000 hours.

Proposed topics for comment include:
(a) whether the collection of information
is necessary for the proper performance
of the functions of the agency; (b) the
accuracy of the agency’s estimate of
burden including the validity of the
methodology and assumptions used;
and (c) ways to minimize the burden of
the collection of the information on
those