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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 293
RIN 3206—-AMO05

Personnel Records

AGENCY: U.S. Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The U.S. Office of Personnel
Management (OPM) is amending the
regulations governing disposition of
Official Personnel Folders of Federal
employees to clarify the roles and
responsibilities of OPM and Federal
agencies.

DATES: Effective September 22, 2011.

FOR FURTHER INFORMATION CONTACT:
Tanya Bennett, at (202) 606—4054, by
facsimile at (202) 606—1719, or by e-mail
at Tanya.Bennett@opm.gov.

SUPPLEMENTARY INFORMATION: The U.S.
Office of Personnel Management is
amending subpart C of part 293 of title
5, Code of Federal Regulations
(Personnel Records) to clarify agency
responsibilities concerning Official
Personnel Folders (OPFs) of current and
former Federal employees in the civil
service.

Background

Generally, OPM and the other
agencies share responsibility for
personnel management in the Executive
Branch. OPM functions as a
government-wide regulator of personnel
management. Agencies, on the other
hand, are required to maintain and
establish their own personnel office
within their agency, and the head of
each agency, in accordance with
applicable statutes, Executive orders
and rules, is responsible for personnel
management in their agency. The OPF is
a critical tool for personnel
management. An OPF is a file

containing records reflecting an
employee’s appointment, employment
history and benefits information. OPFs
contain long-term records that serve to
protect the legal and financial rights of
the Government and the employee.
Pursuant to Executive Order 12107
(December 28, 1978), OPFs are
designated as records of OPM, and the
President has delegated authority to the
Director of OPM to regulate the
establishment, maintenance, and
transfer of OPFs.

Although OPFs are designated as
records of OPM, agencies have
significant responsibilities related to
OPFs. OPM regulations require agencies
to establish OPFs for most employees.
OPM’s regulations also specify the
content of the OPF, which each agency
must maintain. Moreover, agencies are
generally required to retain the OPF of
a separated employee for 30 working
days after separation and to transfer that
OPF thereafter to the National Personnel
Records Center (NPRC). Further, if an
employee’s OPF is lost or destroyed, the
current (or former) employing agency
must reconstruct the OPF.

The transfer of an OPF from the NPRC
can be the result of an agency initially
submitting the OPF to the NPRC
improperly, an activity such as
amending or correcting the OPF of a
current or former employee, the rehiring
of a former Federal employee, or a need
to produce the document for litigation.
The return of the OPF to the NPRC
produces a subsequent and additional
transfer expense.

Purpose and Summary of Changes

The purpose of this rule is to clarify
the roles and responsibilities of OPM
and other agencies with respect to OPFs
by articulating, delineating, and
differentiating the responsibilities of
OPM as regulator of OPFs and the
responsibilities of other agencies, who
have a variety of reasons to use OPFs in
connection with the appointment and
employment of Federal employees. To
clarify these roles and responsibilities,
this rule makes the following changes to
subpart C of 5 CFR part 293:

e In §293.301, inserting language
excluding agencies from the application
of subpart C when they are exempt from
OPM recordkeeping requirements by
statute, regulation, or formal agreement
with OPM. Further, inserting a sentence
stating that OPM’s Guide to Personnel
Recordkeeping will list the excluded

agencies. These changes clarify which
agencies are or are not bound by subpart

e In §293.303, amending the heading
from “Ownership of the folder” to “The
roles of the Office, agencies, and
custodians” and revising and clarifying
the text of the section. These changes
clarify the intent of the section.

e In §293.303, removing the phrase
“under the jurisdiction and control of’”
to eliminate confusion about the
meaning of this clause. Also, adding the
phrase “each former employee” to
recognize that this section also covers
OPFs of former employees. The
remaining language has been designated
paragraph (a).

e In §293.303, adding paragraph (b)
to clarify the role and responsibilities of
OPM; paragraph (c) to clarify the roles
and responsibilities of agencies,
generally; paragraph (d)(1) to establish
the definition of the term “‘custodian”
for purposes of this section; and
paragraphs (d)(2) through (d)(5) to
establish the roles and responsibilities
of custodians.

e In §293.303. adding paragraph (e)
to clarify that agencies and custodians
will carry out their roles and
responsibilities for OPFs pursuant to
this subpart and OPM’s Guide to
Personnel Recordkeeping.

e In §293.307, adding paragraphs (c)
and (d) to specify that agencies are
responsible for costs associated with
transferring OPF's to and from the NPRC.

Comments and Responses

OPM published its proposed rule with
request for comments on January 19,
2010. 75 FR 2821 (Jan. 19, 2010). OPM
received comments from two
individuals, four different components
of the Department of Defense, and two
other Federal agencies, including the
NPRC. Below is a summary of the
comments received, which is followed
by OPM'’s responses.

1. Storage Costs

Two commenters opposed the
amendment to 5 CFR 293.307, which
adds paragraphs (c) and (d) to clarify the
OPF-related costs for which agencies are
responsible, because the commenters
believe these provisions will shift the
cost of storing OPFs with NARA to other
agencies.

OPM believes these commenters
misconstrued the rule. Nothing in this
rule shifts the cost of storing OPFs with


mailto:Tanya.Bennett@opm.gov

52534

Federal Register/Vol. 76, No. 163/Tuesday, August 23, 2011/Rules and Regulations

NARA from OPM to other agencies.
Under the rule, OPM remains
responsible for the cost of storing OPFs.
In addition, OPM remains responsible
under the Privacy Act for all costs
associated with responding to a former
employee’s request for a review or a
copy of her or his OPF, and under the
Freedom of Information Act for
responses to third party (public)
requests for information from OPF's
(although, as noted below, OPM may
seek reimbursement from such third-
party requesters). The change made by
the rule is that transfer of custody for
storage of OPFs is now predicated on
OPFs being accepted for storage by
NARA.

Another commenter requested that
the rule specify the NARA actual costs
that OPM will be responsible for and
those that will be the responsibility of
the other agencies for storage, transfers,
references, interfile, and disposition
(destruction or accessioning into the
Archives of the United States) of OPFs.

As clarified by the rule, agencies will
be responsible for the costs associated
with transferring OPFs to NPRC,
requesting OPF's from NPRC, and for
any other service initiated by an agency.
OPM will be responsible for the storage
charges of OPFs that have been accepted
by the NPRC and placed into storage,
and for all charges associated with
responding to requests from former
employees and the public under the
Privacy Act and Freedom of Information
Act (subject to possible reimbursement
from such third-party requesters). OPM
will be charged in the same manner as
other agencies for the OPF's of its own
current and former employees.

OPM has chosen not to specify in the
rule the actual costs charged by the
NPRC for services because such costs
will be established pursuant to the
NPRC'’s revolving fund authority. OPM
has an interagency agreement with the
NPRC that specifies the services
provided to OPM and the corresponding
costs. This interagency agreement is
regularly updated.

2. Requests for Copies of OPFs From
Former Employees or OPF Information
From the Public

A commenter stated that this rule
would allow OPM to charge another
agency for costs associated with a
request by a former employee for a copy
of the employee’s OPF or a request for
OPF information by a member of the
public.

OPM may well seek to recover the
costs of some of these requests from
third-party requesters (pursuant to
FOIA, for example), but whether or not
OPM undertakes that sort of cost-

recovery, this rule is not intended to
enable OPM to shift the costs of such
third-party requests to another agency
and will not effectuate such a cost-
shifting. Once an OPF has been
accepted by the NPRC, OPM becomes
the custodian until and unless another
agency requests the OPF. OPM will not
charge agencies for the costs associated
with responding to requests from former
Federal employees or members of the
public for records currently stored at the
NPRC.

3. Requests for OPF Information From
Federal Agencies

A commenter stated that the rule
would allow OPM to charge other
agencies that are requesting OPF
information.

OPM believes that the commenter has
slightly confused requesting information
from an OPF and requesting the actual
OPF. Currently, the NPRC does not
charge for OPF information. For
requests from agencies to the NPRC for
an actual OPF, however, the NPRC
charges a handling fee associated with
transferring the file to and receiving it
from an agency. Fees charged by the
NPRC associated with handling OPF's as
part of transferring OPFs will now be
the responsibility of the agencies under
this rule.

4. Effect on Electronic OPFs

Several commenters expressed
concern that the amended rule may be
construed to include electronic OPFs
(eOPFs). One commenter mentioned
that the migration to eOPF was required
by 2012 and recommended that OPM
not implement the changes to this rule
until that time to alleviate any financial
impact on agencies. Another commenter
stated that the OPM’s Enterprise Human
Resource Integration (EHRI) had already
factored NPRC transactions into
maintenance costs for eOPFs. Three
commenters recommended that the rule
specify it applies only to paper OPFs
and/or include a statement excluding
eOPFs.

OPM agrees that a distinction should
be made between the roles and
responsibilities for paper OPFs and
eOPFs. OPM has added language to
§293.303 to distinguish between paper
OPFs and eOPFs. OPM acknowledges
that it has already factored NPRC
transactions into maintenance costs for
eOPFs with respect to EHRI.

5. Data Calls, Cost Studies and
Statistical Analysis

A commenter wanted to know what
data calls were issued to collect
information in preparation for this
regulation and which specific agencies

provided feedback to OPM in this
process. The same commenter wanted
OPM to provide the cost studies,
statistical analysis, and raw data used to
justify the rule and the human capital
cost increase to implement and track
agency transactions.

OPM did not call for data from other
agencies or conduct cost studies and
statistical analysis in preparing this
rule. The purpose of the rule is to
correct a misunderstanding of the roles
and responsibilities of OPM and the
other agencies with respect to the
transfer of OPFs to NPRC. This
misunderstanding has resulted in
agencies avoiding part of the cost of
administering their own responsibilities
with respect to OPFs. The commenter
appears to misconstrue the rule as
simply seeking a more beneficial cost
arrangement for OPM; instead, the
purpose is to differentiate the activities
that are properly considered functions
of agency human resources offices and
thus ensure that an agency that initiates
the transfer of an OPF assumes the costs
associated with that action (just as that
agency bears the costs associated with
establishing and maintaining OPF's for
its appointees and employees).

6. Employee Medical Folders and
Employee Performance Files

A commenter asked that OPM address
how this rule will affect Employee
Medical Folders (EMFs) and Employee
Performance Files (EPFs).

EMFs contain information determined
by an agency’s medical staff to be
occupational medical records, which
can follow the employee from agency to
agency or be sent to NPRC if the
employee separates from Federal
service. The rule for disposition of
EMFs, 5 CFR 293.510, which is not
amended by this rule, instructs agencies
to follow the same procedures
established for disposition of OPFs, 5
CFR 293.307. Because this rule amends
5 CFR 293.307 to clarify that agencies
are responsible for the costs associated
with the transfer of OPFs to NPRC, the
same requirements will apply to
transferring EMFs to NPRC. As for EPFs,
there is no separate cost associated with
transferring EPFs because any
information transferred is contained in
the OPF as part of the left (temporary)
side of the OPF (See 5 CFR 293.402 and
5 CFR 293.404).

7. Other Agency’s Records Management
Policies

Three commentators suggested that
this rule might cause other agencies to
amend their records management
policies in order to charge agencies for
use of their records.
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OPM is not in a position to predict
what other agencies might do in terms
of their own records management
policies in response to this rule or to
comment on the position other agencies
adopt or may adopt regarding records
for which they are the custodian but
that are not maintained in the OPF.

8. Change to the Title of Section 293.303

One commenter stated that the
existing title of § 293.303, “Ownership
of the Folder,” is not confusing and,
therefore, need not be changed.

OPM disagrees with the commenter.
In OPM'’s experience, the use of the
word “ownership” in the title of
§ 293.303 has resulted in disagreements
over the meaning and scope of the word.
In particular, it has created ambiguity in
delineating the responsibilities of OPM
and the other agencies with regard to
the cost of transferring OPFs to and from
the NPRC. The new title for § 293.303,
“The roles and responsibilities of the
Office, agencies, and custodians,”
provides a clearer statement of the
purpose of the section and its new
content.

9. Definition of Custodian

Four commenters submitted
comments about adding a definition of
the term ‘““custodian” to §293.102. Two
commenters sought general clarification
about the definition. A commenter
contended that the definition was
beyond OPM’s authority under
Executive Order 12107 and inconsistent
with prior use of the term in OPM’s
Guide to Personnel Recordkeeping.
Another commenter wanted the
definition to be revised in order to make
clear that the NPRGC, although in
physical possession of OPFs, is not
responsible for the cost associated with
the maintenance and disposition of the
OPF once it arrives at NPRC.

Rather than amending § 293.102, the
definitions section for all of 5 CFR part
293, OPM has decided to include the
definition solely in the regulations for
OPFs by amending § 293.303. In this
rule, § 293.303 replaces the “‘jurisdiction
and control” language that was
introduced in 1954 by Executive Order
10561 (September 13, 1954) and
included in Civil Service Commission
regulations implementing that order (19
FR 6899 (October 28, 1954)), with the
concept of custodian in order to more
clearly articulate the responsibilities of
OPM and the other agencies. Although
Executive Order 10561 was revoked by
Executive Order 12107 (December 28,
1978), OPM continued to use the
“jurisdiction and control” language that
was borrowed from it. The notion of
jurisdiction and control has led to

confusion about the delineation of
responsibilities and costs associated
with carrying out those responsibilities.

The purpose of this concept was to
recognize that although other agencies
are often in possession of the OPFs, the
authority for the establishment,
maintenance and transfer of them
resides with OPM. The same purpose is
reflected in this rule’s revision in
§293.303 by creating paragraph (a),
which keeps much of the original
language from the section but eliminates
the phrase “jurisdiction and control.”
Further, this rule revises § 293.303 by
introducing several additional
paragraphs that define the term
custodian and specify the
responsibilities of OPM, agencies, and
custodians pertaining to establishing,
maintaining, and transferring OPFs.

Executive Order 12107 grants OPM
authority to promulgate regulations
pertaining to the establishment,
maintenance, and transfer of OPFs.
Defining a term to be used by OPM
within those regulations is consistent
with this authority. Moreover,
regulating the activities and
responsibilities of agencies in physical
possession of OPFs is inherently part of
the maintenance and transfer of OPFs.

OPM does not agree that the
definition of custodian contained in this
rule is inconsistent with OPM’s use of
the term in the Guide to Personnel
Recordkeeping. However, to the extent
that an inconsistency arises, the
definition of custodian in this rule is
controlling for purpose of implementing
these regulations. The Guide to
Personnel Recordkeeping will be
revised to resolve any inconsistency that
comes to OPM’s attention.

Instead of revising the definition of
custodian to ensure that the NPRC is not
responsible for costs associated with the
maintenance and disposition of OPFs
once they arrive at NPRC, OPM has
added paragraph (d)(5) to § 293.303 to
clarify that OPM is the custodian once
the NPRC approves the transfer of an
OPF from an agency.

10. When an Agency Is No Longer a
Custodian

Three commenters noted that the
proposed definition of custodian
seemed to indicate that agencies no
longer have responsibility for the cost of
transferring OPF's to NPRC after an
individual separates from Federal
service because an agency is the legal
custodian of an employee’s OPF during
the period of the employee’s
employment at that agency. The
argument was that because agencies are
required to hold the folders for a
minimum of 30 days after an employee

separates, and because the agency is
responsible only during the period of
employment, the agency is not
responsible for transfer costs.

OPM agrees that an agency is the
custodian during the period of an
employee’s employment. An agency
remains the custodian, however, even
after an employee separates, while it
performs its personnel management
responsibilities, which typically take 30
days. Agencies complete actions such as
resignation, termination, or retirement
after an employee separates from the
losing agency. In addition, in the case of
some actions outlined in Chapter 7 of
the Guide to Personnel Recordkeeping,
the OPF may remain in the possession
of an agency for longer than 30 days. In
order to accomplish these vital actions;
ensure the accuracy, completeness,
necessity, timeliness, and relevance of
the actions; and ensure the fairness of
decisions involving the subject of the
OPF, as required by 5 U.S.C. 552a(e)(1),
the folder remains in the physical
possession of the agency for some time
after separation. To clarify when an
agency is no longer the custodian of an
OPF, the rule amends § 293.303 by
adding paragraphs (d)(4) and (d)(5).

11. Potential Augmentation of OPM’s
Appropriation

Three commenters suggested that the
rule would result in an augmentation of
OPM’s appropriation because OPM
receives appropriated funds for
reimbursing the NPRC for costs
associated with OPFs.

Although OPFs are designated as
records of OPM, some of the
administrative expenses associated with
OPFs flow logically from each agency’s
requirements of maintaining its own
workforce, including compliance with
OPM’s regulations. Indeed, having OPFs
is part and parcel of having employees.
Each agency is responsible for its own
personnel management, and
establishing, maintaining, and
transferring OPF's are necessary
functions of each agency’s personnel
office. This includes remedying OPFs
submitted improperly, as well as
amending or correcting OPFs of current
and former employees, rehiring former
Federal employees, and utilizing OPFs
in litigation. Therefore, each agency’s
general operating appropriation is
available to reimburse the NPRC for
expenses related to these functions. At
the same time, OPM’s appropriation is
available for expenses necessary to carry
out OPM’s Governmentwide functions
regarding OPFs, such as storage of OPFs
and servicing OPFs that have been
transferred and accepted by the NPRC.
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OPM is also responsible for expenses
related to its own employees’ OPFs.

Prior to Fiscal Year (FY) 2000, NARA
financed the activities of the NPRC
related to OPFs out of its own general
operating appropriation. During this
period, the NPRC paid the costs of
transferring, storing, and providing
other services associated with OPFs out
of an appropriation to NPRC for this
purpose. OPM did not reimburse the
NPRC for costs associated with OPFs.
(And agencies were—and still are—
responsible for costs associated with
establishing and maintaining OPF's for
their employees).

Beginning with FY 2000, however,
Congress changed the financing of the
NPRC activities by establishing the
Records Center Revolving Fund (Fund)
and authorizing the NPRC to credit the
Fund with fees charged to other
agencies (Pub. L. 106-58, 113 Stat. 430,
460-61 (Sept. 29, 1999), codified at 44
U.S.C. 2901 note).

Currently, each agency incurs the cost
of establishing OPFs for its own
employees as a necessary expense of
maintaining its workforce. Similarly,
each agency has incurred costs
associated with maintaining OPFs for its
own employees. Agencies do not seek,
or receive, reimbursement from OPM for
these costs. Rather, agencies understand
that they are required by regulation to
perform these tasks and incur costs
associated with fulfilling their
responsibilities as employing agencies.
However, because of the confusion
created by the title of § 293.303,
“Ownership of the Folder,” and its
mention of “jurisdiction and control” of
OPFs, the costs of transferring OPF's to
and from the NPRC have been avoided
by the other agencies. By specifically
providing that the costs associated with
transferring OPFs are the responsibility
of the transferring agencies, OPM has
now eliminated this confusion.

This rule reflects OPM’s position that
services the NPRC provides to agencies
transferring OPFs to the NPRC are not
services that benefit OPM, but rather are
services that allow agencies to fulfill
their responsibilities as employers (and
under OPM’s regulations). Similarly, the
services the NPRC provides to agencies
initiating requests for OPFs from the
NPRC are also services that benefit
agencies, not OPM. Although OPM has
incurred these costs since FY 2000, it
would not be appropriate to continue
such an arrangement now that the roles
and responsibilities of OPM and the
other agencies have been clarified.

12. NPRC Billing and Business Practices

A commenter stated that the
implementation of this rule would have

a negative impact on the NPRC’s billing
and business practices because it will
have to initiate agreements with each
agency for billing and services and it
may be necessary to charge OPM by
folder rather than by cubic foot.

OPM appreciates the concern for the
potential impact this rule may have for
the NPRC. However, OPM does not
control the NPRC’s billing and business
practices, or how it will adjust to this
rule. As noted previously, this rule is
being adopted in order to rectify the
ambiguity of which responsibilities are
OPM’s and which are responsibilities of
the other agencies. Resolving this
ambiguity ultimately should help the
NPRC determine the appropriate billing
and business practices to adopt and
implement.

13. Excluded Agencies

While OPM was preparing the rule for
publication and in discussions with the
NPRC about the interagency agreement
that governs the operating relationship
between the NPRC and OPM, the NPRC
brought to OPM’s attention the potential
for § 293.301, the applicability provision
for subpart C (OPF regulations), to be
read more broadly than OPM intended.

Section 293.301 states that the OPF
regulations apply to “‘each executive
department and independent
establishment of the Federal
Government, each corporation wholly
owned or controlled by the United
States, and with respect to positions
subject to civil service rules and
regulations, the legislative and judicial
branches of the Federal Government.”
Prior to 1985, § 293.301 included a
clause that exempted agencies from the
OPF regulations if they were
“specifically excluded from [OPM]
recordkeeping requirements by statute,
Office regulation or formal agreement
between the Office and the agency” (5
CFR 293.301 (1985)).

However, the exclusionary language
was subsequently removed from
§293.301. On October 19, 1982, OPM
issued a notice in the Federal Register
proposing to amend part 293 in order to
move the guidelines on accessing OPFs
from 5 CFR part 294 to 5 CFR part 293
(See 47 FR 46513 (Oct. 19, 1982)). As
part of this proposed amendment, for
reasons not stated, OPM amended
§293.301 by removing the clause
exempting agencies specifically
excluded from OPM'’s recordkeeping
requirements. The rule became final on
January 24, 1985, with no mention in
the final notice of why the exclusionary
language was removed (See 50 FR 3307
(Jan. 24, 1985)).

Removal of the exclusionary language
was probably due to the fact that

§293.101(b) of 5 CFR 293, subpart A
(Basic Policies on Maintenance of
Personnel Records) contains similar
language that may have been considered
applicable to subpart C. Section
293.101(b) makes the basic policies on
maintenance of personnel records
applicable “to any department or
independent establishment in the
Executive Branch of the Federal
Government * * * except those
specifically excluded from Office
recordkeeping requirements by statute,
Office regulation, or formal agreement
between the Office and that agency.”
However, as stated in § 293.101(b), it
applies only to subpart A, not subpart
C. Therefore, the exclusionary language
of § 293.101(b), as written, does not
affect § 293.301. The current language of
§293.301 appears to apply to agencies
regardless of whether they are subject to
OPM'’s basic policies on maintenance of
personnel records.

At any rate, in practice, OPM has
continued to consider agencies that are
specifically excluded from OPM
recordkeeping requirements by statute,
regulation or formal agreements
between OPM and other agencies (i.e.,
exempt from subpart A) as exempt from
OPM’s OPF regulations (i.e., exempt
from subpart C). This practice is
reflected in Chapter 2, Section 2—A of
OPM’s Guide to Personnel
Recordkeeping, which is entitled
“Employment Systems Outside the
Office of Personnel Management’s
Recordkeeping Authority.”

After consulting with the NPRC, OPM
has addressed the potential to read
§ 293.301 more broadly then intended
by reinserting the original, pre-1985
exclusionary language at the end of the
current § 293.301. Moreover, OPM has
added an additional sentence following
this language that identifies OPM’s
Guide to Personnel Recordkeeping as
the document where excluded agencies
will be listed, which will allow for more
efficient updates and revisions, rather
than listing the agencies in the rule.

14. Need for an Effective Date

A commenter requested the rule have
an established effective date that is far
enough in the future to allow agencies’
human resource offices and the NPRC to
prepare for the changes made by this
rule.

The proposed rule was published on
January 19, 2010. Since that time,
personnel offices have been on notice of
the impending changes made by this
rule and the NPRC has implemented a
system that will permit it to bill
individual agencies for the costs they
incur. OPM is confident that agencies
and the NPRC are capable of meeting
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the requirements of this rule. Therefore,
the effective date of these changes will
be 30 days from the date of publication
of this rule in the Federal Register.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they would apply only to
Federal agencies and employees.

Executive Order 13563 and Executive
Order 12866

The Office of Management and Budget
has reviewed this rule in accordance
with E.O. 13563 and 12866.

List of Subjects in 5 CFR Part 293

Government employees, Privacy,
Records.

U.S. Office of Personnel Management.
John Berry,
Director.

Accordingly, OPM amends 5 CFR part
293, subpart C as follows:

PART 293—PERSONNEL RECORDS
Subpart C—Official Personnel Folder

m 1. The authority citation for part 293,
subpart G, is revised to read as follows:

Authority: 5 U.S.C. 552; 5 U.S.C. 552a; 5
U.S.C. 1103; 5 U.S.C. 1104; 5 U.S.C. 1302, 5
U.S.C. 2951(2), 5 U.S.C. 3301; 5 U.S.C. 4315;
E.O. 12107 (December 28, 1978), 3 CFR
1954-1958 Compilation; E.O. 9830 (February
24,1947); 3 CFR 1943-1948 Compilation.

m 2. Revise § 293.301 to read as follows:

§293.301 Applicability of regulations.

Except for those agencies specifically
excluded from Office of Personnel
Management (OPM) recordkeeping
requirements by statute, OPM
regulation, or formal agreement between
OPM and the agency, this subpart
applies to—and within this subpart
agency means—each executive
department and independent
establishment of the Federal
Government; each corporation wholly
owned or controlled by the United
States; and, with respect to positions
subject to civil service rules and
regulations, the legislative and judicial
branches of the Federal Government.
OPM will list agencies to which this
subpart does not apply in the Guide to
Personnel Recordkeeping, and will
amend the Guide from time to time to
update that list.

m 3. Revise § 293.303 to read as follows:

§293.303 The roles and responsibilities of
the Office, agencies, and custodians.

(a) The Official Personnel Folder
(OPF) of each employee in a position

subject to civil service rules and
regulations and of each former
employee who held such a position is
part of the records of the Office of
Personnel Management (Office).

(b) The Office has Government-wide
responsibility for developing
regulations, practices and procedures
for the establishment, maintenance, and
transfer of OPFs.

(c) Agencies shall be responsible for
the following:

(1) The establishment of the OPF for
a new appointee or a new employee for
whom no OPF has previously been
established; and

(2) The maintenance of a previously
existing OPF during the period any new
appointee or employee remains an
agency’s employee.

(d)(1) Custodian means the agency in
physical possession of an OPF. In the
case of an electronic OPF (eOPF), the
custodian is the agency that has primary
access to an eOPF contained within a
document management system
approved by the Office.

(2) A custodian shall be responsible
for the maintenance and transfer of the
OPF or eOPF, and the costs associated
with these activities.

(3) An agency is the custodian of an
OPF it requests from the National
Personnel Records Center (NPRC), for
any temporary use, from the date that
the OPF is transmitted by the NPRC to
the agency until the date that the NPRC
receives the OPF back from the agency.

(4) An agency is no longer the
custodian of an OPF once the OPF has
been transferred to and accepted by the
NPRC.

(5) Once NPRC has approved the
transfer, the Office is the custodian of
the OPF until the destruction date
established for the file pursuant to the
National Archive and Records
Administration’s General Records
Schedule, unless another agency
requests the OPF from the NPRC in the
interim.

(e) Agencies and custodians shall
carry out their responsibilities with
respect to the OPF or eOPF in
accordance with this subpart and the
Office’s Guide to Personnel
Recordkeeping.

m 4. Amend § 293.307 by adding new
paragraphs (c) and (d) as follows:

§293.307 Disposition of folders of former
Federal employees.
* * * * *

(c) Agencies are responsible for all
costs associated with the establishment
and maintenance of OPFs and the
transfer of OPFs to the National
Personnel Records Center.

(d) Agencies are responsible for all
costs associated with agency-initiated
requests for OPFs or services from the
National Personnel Records Center.
[FR Doc. 201121395 Filed 8-22-11; 8:45 am|
BILLING CODE 6325-47-P

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Parts 532 and 550
RIN 3206-AM08

Pay for Sunday Work

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The U.S. Office of Personnel
Management is issuing final regulations
to implement the ruling in the case of
Fathauer v. United States, 566 F.3d
1352 (Fed. Cir. 2009). In this decision,
the United States Court of Appeals for
the Federal Circuit ruled that part-time
employees are covered under the
provisions of 5 U.S.C. 5546(a), the
statute governing the payment of
Sunday premium pay for work
performed on Sundays. The revised
Sunday premium pay regulations
eliminate references to “full-time”
employees, which will permit Sunday
premium payments to part-time
employees, in accordance with 5 U.S.C.
5546(a). Consistent with the reasoning
in the Fathauer decision, OPM has
determined that part-time prevailing
rate employees are also entitled to
payment of Sunday premium pay,
pursuant to 5 U.S.C. 5544(a).
Intermittent employees continue to be
excluded from earning Sunday premium
pay because of the nature of their
appointment.

DATES: This rule is effective September
22, 2011.

FOR FURTHER INFORMATION CONTACT:
David Barash by telephone at (202) 606—
2858; by fax at (202) 606—0824; or by
e-mail at pay-leave-policy@opm.gov.
SUPPLEMENTARY INFORMATION: On ApI‘ﬂ
9, 2010, the U.S. Office of Personnel
Management (OPM) issued proposed
regulations at 75 FR 18133 to implement
the decision in Fathauer v. United
States, 566 F.3d 1352 (Fed. Cir. 2009),
in which the court determined that part-
time employees are covered under the
Sunday premium pay statute at 5 U.S.C.
5546(a).

Background

Under the Fathauer decision, the
United States Court of Appeals for the
Federal Circuit held that the definition
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of “employee” in 5 U.S.C. 5546(a) is
unambiguous under the plain language
of the statute and concluded that part-
time employees are covered under the
Sunday premium pay statute at 5 U.S.C.
5546(a). Consequently, we have revised
the Sunday premium pay regulations to
provide that part-time employees are
entitled to premium pay for Sunday
work.

OPM issued a compensation policy
memorandum (CPM-2009-21,
December 8, 2009) to inform
departments and agencies of the
Fathauer decision and to provide
guidance for processing administrative
claims for back pay. The guidance
covers General Schedule and other
employees covered by 5 U.S.C. 5546(a)
and 5 CFR 550.171(a) and prevailing
rate employees (wage grade employees)
covered by 5 U.S.C. 5544(a) and 5 CFR
532.509. Based on the Fathauer
decision, eligible part-time employees
are entitled to Sunday premium pay
under 5 U.S.C. 5546(a), effective as of
May 26, 20009.

Eliminate Restriction for Sunday
Premium Pay to Full-Time Employees
Only

OPM’s final regulations amend
§§550.103 and 550.171(a) to remove
references to “full-time” employee,
which eliminate the restriction on the
payment of Sunday premium pay to
full-time employees only. The final
regulations clarify, in accordance with
the Fathauer decision, that part-time
employees who are regularly scheduled
to perform work on a Sunday are
entitled to Sunday premium pay for the
non-overtime hours worked. However,
intermittent employees will continue to
be excluded from earning Sunday
premium pay because of the nature of
their appointment and irregular work
schedule. Sunday premium pay may be
paid only to full-time and part-time
employees who have Sundays as part of
their non-overtime regularly scheduled
tour of duty.

Prevailing Rate Employees

OPM applied the reasoning in the
Fathauer decision to determine that
part-time prevailing rate employees are
covered under the Sunday premium pay
provisions of 5 U.S.C. 5544(a) (also
effective as of May 26, 2009). While
OPM’s regulation at § 532.509 does not
reference either part-time or full-time
employees, we are making a clarifying
amendment to this section. Currently
§ 532.509 states that a wage employee
whose regular work schedule includes
an 8-hour period of service which is not
overtime work, a part of which is on
Sunday, is entitled to additional pay

under the provisions of 5 U.S.C. 5544.
We are amending § 532.509 to clarify
that a wage employee is entitled to
Sunday pay for a period of service, a
part of which is on Sunday, of up to 8
hours. This clarification is based on a
Comptroller General opinion (46 Comp.
Gen. 337 (1966)), that the period of
service entitling an employee to Sunday
premium pay may be less than 8 hours.

Discussion of Comments

The 60-day comment period for the
proposed regulations ended on June 8,
2010. We received five comments in
response to the proposed regulations,
one from a national union organization
and four from individual commenters.
As explained below, OPM is adopting
the proposed regulations as final
regulations without further changes.

Two of the commenters questioned
the use of Sunday premium pay and
questioned the cost to taxpayers. These
two comments are beyond the scope of
this regulation. Sunday premium pay is
authorized by statute. We are merely
altering the Sunday premium pay
regulations to ensure part-time
employees are not excluded from
receiving this entitlement pursuant to
the statute at 5 U.S.C. 5546(a),
consistent with a decision of the United
States Court of Appeals for the Federal
Circuit.

Administrative Claims

The union organization supported the
proposed rules, but expressed concern
that agencies may not notify employees
in a timely manner of their right to file
administrative pay claims. The union
urged OPM to take more aggressive
action by requiring agencies to advise
part-time employees promptly of their
right to file claims. While agencies are
responsible for notifying their
employees regarding actions that affect
them, OPM took a proactive role in
advising agencies in CPM 2009-21 that
they should inform employees of the
holding by the Court of Appeals in order
to give notice to potential claimants.
OPM provided thorough guidance in its
memorandum and advised on the
effective date of the decision and the
time limitations for back pay claims
permitted by the Barring Act of 1940,
and noted that agencies could use the
memorandum to inform employees of
the Fathauer decision. OPM also
provided notification to employees
through its Web site and list server,
published the proposed Sunday
premium pay rule changes in the
Federal Register as official notice to the
public, and required agencies to post a
notice of the rule change in a prominent
place for employees to view.

The union organization also believes
that OPM should issue regulations
directing agencies to pay employees
Sunday premium pay retroactive to May
26, 2009, without the need to file an
administrative claim. It asserts that no
administrative claim is necessary,
which it believes would be consistent
with the approach OPM used in issuing
regulations to implement agency
reimbursement provisions of Title II of
the Notification and Federal Employee
Antidiscrimination and Retaliation Act
of 2002 (No FEAR Act). However, Title
II of the No FEAR Act contains
provisions for agency reimbursement of
the Judgment Fund for payment made to
employees because of violations of
antidiscrimination and whistleblower
protection laws, and/or retaliation
claims arising from the assertion of
rights under those laws. Unlike the
compensation claims process, the No
FEAR reimbursement rules are not
subject to the provisions of the Barring
Act or the Back Pay Act of 1966 (as
amended) and apply specifically to one
Government agency reimbursing
another. Therefore, the administrative
claims process is the appropriate means
for employees to recover any unpaid
Sunday premium pay owed them as a
result of the Fathauer decision.

Employee Coverage

One commenter thought OPM
diverged from the analysis of the
Fathauer decision by limiting Sunday
premium pay only to full-time and part-
time employees in which Sundays are
part of their regularly scheduled tour of
duty. The commenter asserted that the
proposed regulations do not reflect the
Court of Appeals conclusions regarding
the definition of “employee,” (i.e.,
generally, “those who work for pay”),
and “full-time and part-time”” workers
do not encompass all types of
employees who should be eligible to
earn Sunday premium pay. The
commenter also stated that the statutory
requirement in which an employee
performs work during a “regularly
scheduled” period of service is unduly
restrictive.

Another commenter also
recommended that intermittent
employees should receive Sunday
premium pay. The individual reasoned
that since intermittent employees may
earn overtime pay under 5 U.S.C.
5542(a), they should also be permitted
to earn Sunday premium pay. The
commenter further noted that Sunday
work imposes an inconvenience on all
employees, and referred to the Court of
Appeals conclusion regarding the
definition of an “employee.”
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OPM disagrees with the commenters’
recommendations. Employees, within
the meaning of 5 U.S.C. 5546(a), are
entitled to Sunday premium pay when
they work a “regularly scheduled”

8 hour period of service which is not
overtime work, a part of which falls on
Sunday. OPM, by regulation, has
defined “intermittent employment” as
“employment without a regularly
scheduled tour of duty.” (See 5 CFR
340.401(b)). Accordingly, employees
who are correctly classified as
intermittent employees may not receive
Sunday premium pay because, by
definition, they do not perform regularly
scheduled work.

Executive Order 13563 and Executive
Order 12866

The Office of Management and Budget
has reviewed this rule in accordance
with E.O. 13563 and 12866.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they will apply only to Federal
agencies and employees.

List of Subjects
5 CFR Part 532

Administrative practice and
procedure, Freedom of information,
Government employees, Reporting and
recordkeeping requirements.

5 CFR Part 550

Administrative practice and
procedure, Claims, Government
employees, Wages.

U.S. Office of Personnel Management.
John Berry,
Director.

Accordingly, OPM amends 5 CFR
parts 532 and 550 as follows:

PART 532—PREVAILING RATE
SYSTEMS

m 1. The authority citation for part 532
continues to read as follows:

AuthOI‘ity: 5 U.S.C. 5343, 5346; §532.707
also issued under 5 U.S.C. 552.

m 2. Revise §532.509 to read as follows:
§532.509 Pay for Sunday work.

A wage employee whose regular work
schedule includes a period of service of
up to 8 hours which is not overtime
work, a part of which is on Sunday, is
entitled to additional pay under the
provisions of section 5544 of title 5,
United States Code.

PART 550—PAY ADMINISTRATION
(GENERAL)

Subpart A—Premium Pay

m 3. The authority citation for subpart A
of part 550 continues to read as follows:

Authority: 5 U.S.C. 5304 note, 5305 note,
5504(d), 5541(2)(iv), 5545a(h)(2)(B) and (i),
5547(b) and (c), 5548, and 6101(c); sections
407 and 2316, Pub. L. 105—-277, 112 Stat.
2681-101 and 2681-828 (5 U.S.C. 5545a);
E.O. 12748, 3 CFR, 1992 Comp., p. 316.

m 4.In §550.103, revise the definition of
Sunday work to read as follows:

§550.103 Definitions.

* * * * *

Sunday work means nonovertime
work performed by an employee during
a regularly scheduled daily tour of duty
when any part of that daily tour of duty
is on a Sunday. For any such tour of
duty, not more than 8 hours of work are
Sunday work, unless the employee is on
a compressed work schedule, in which
case the entire regularly scheduled daily

tour of duty constitutes Sunday work.
* * * * *

m 5.In §550.171, revise paragraph (a) to
read as follows:

§550.171 Authorization of pay for Sunday
work.

(a) An employee is entitled to pay at
his or her rate of basic pay plus
premium pay at a rate equal to 25
percent of his or her rate of basic pay
for each hour of Sunday work (as
defined in §550.103).

* * * * *
[FR Doc. 2011-21397 Filed 8-22—11; 8:45 am]
BILLING CODE 6325-39-P

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 843
RIN 3206-AM29

Federal Employees’ Retirement
System; Present Value Conversion
Factors for Spouses of Deceased
Separated Employees

AGENCY: Office of Personnel
Management.
ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing an
interim rule to revise the table of
reduction factors for early commencing
dates of survivor annuities for spouses
of separated employees who die before
the date on which they would be
eligible for unreduced deferred
annuities, and to revise the annuity

factor for spouses of deceased
employees who die in service when
those spouses elect to receive the basic
employee death benefit in 36
installments under the Federal
Employees’ Retirement System (FERS)
Act of 1986. These rules are necessary
to ensure that the tables conform to the
economic, demographic and mortality
assumptions adopted by the Board of
Actuaries and published in the Federal
Register on June 3, 2011, as required by
5 U.S.C. 8461(i).

DATES: This rule is effective August 23,
2011.

FOR FURTHER INFORMATION CONTACT:
Roxann Johnson, (202) 606—-0299.
SUPPLEMENTARY INFORMATION: OPM has
published a notice in the Federal
Register at 76 FR 32242 (June 3, 2011)
to revise the normal cost percentages
under the Federal Employees’
Retirement System (FERS) Act of 1986,
Public Law 99-335, 100 Stat. 514, as
amended, based on economic
assumptions, new demographic factors
and mortality assumptions adopted by
the Board of Actuaries of the Civil
Service Retirement System. By statute
under 5 U.S.C. 8461(i), the demographic
factors, economic and mortality
assumptions require corresponding
changes in factors used to produce
actuarially equivalent benefits when
required by the FERS Act.

Section 843.309 of title 5, Code of
Federal Regulations, regulates the
payment of the basic employee death
benefit. Under 5 U.S.C. 8442(b), the
basic employee death benefit may be
paid as a lump sum or as an equivalent
benefit in 36 installments. These rules
amend 5 CFR 843.309(b)(2) to conform
the factor used to convert the lump sum
to 36-installment payments with the
revised economic assumptions.

Section 843.311 of title 5, Code of
Federal Regulations, regulates the
benefits for the survivors of separated
employees under 5 U.S.C. 8442(c). This
section provides a choice of benefits for
eligible current and former spouses. If
the current or former spouse is the
person entitled to the unexpended
balance under the order of precedence
under 5 U.S.C. 8424, he or she may elect
to receive the unexpended balance
instead of an annuity.

Alternatively, an eligible current or
former spouse may elect to receive an
annuity commencing on the day after
the employee’s death or on the deceased
separated employee’s 62nd birthday. If
the annuity commences on the deceased
separated employee’s 62nd birthday, the
annuity will equal 50 percent of the
annuity that the separated employee
would have received had he or she
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attained age 62. If the current or former
spouse elects the earlier commencing
date, the annuity is reduced using the
factors in Appendix A to subpart C of
part 843 to make the annuity actuarially
equivalent to the present value of the
annuity that the spouse or former
spouse would have received if the
annuity had commenced on the retiree’s
62nd birthday. These rules amend that
appendix to conform to the revised
economic assumptions.

Waiver of General Notice of Proposed
Rulemaking

Under section 553(b)(B) and (d)(3) of
title 5, United States Code, I find that
good reason exists for waiving the
general notice of proposed rulemaking
and for making these amendments
effective in less than 30 days. The
amendments made by this rule are
statutorily mandated as a result of
changes in economic assumptions that
were published on June 3, 2011.
Providing a comment period on the
result of mathematical computations
resulting from the changed economic
assumptions is unnecessary and, to the
extent that it would delay benefit
payments, is contrary to the public
interest.

Executive Order 12866, Regulatory
Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order (E.O.)
12866, as amended by E.O. 13258 and
E.O. 13422.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because the regulation will only affect
retirement payments to surviving
current and former spouses of former
employees and Members who separated
from Federal service with title to a
deferred annuity.

List of Subjects in 5 CFR Part 843

Air traffic controllers, Disability
benefits, Firefighters, Government
employees, Law enforcement officers,
Pensions, Retirement.

U.S. Office of Personnel Management.
John Berry,
Director.

For the reasons stated in the
preamble, the Office of Personnel

Management amends 5 CFR part 843 as
follows:

PART 843—FEDERAL EMPLOYEES
RETIREMENT SYSTEM—DEATH
BENEFITS AND EMPLOYEE REFUNDS

m 1. The authority citation for part 843
continues to read as follows:

Authority: 5 U.S.C. 8461; §§843.205,
843.208, and 843.209 also issued under 5
U.S.C. 8424; §843.309 also issued under 5
U.S.C. 8442; §843.406 also issued under 5
U.S.C. 8441.

Subpart C—Current and Former
Spouse Benefits

m 2. In § 843.309, revise paragraph (b)(2)
to read as follows:

§843.309 Basic employee death benefit.

* * * * *

(b) * % %

(2) For deaths occurring on or after
October 1, 2004, 36 equal monthly
installments of 3.01643 percent of the
amount of the basic employee death
benefit.

* * * * *

m 3. Revise Appendix A to subpart C of
part 843 to read as follows:

Appendix A to Subpart C of Part 843—
Present Value Conversion Factors for
Earlier Commencing Date of Annuities
of Current and Former Spouses of
Diseased Separated Employees

With at least 10 but less than 20 years of
creditable service—

Age of separated employee at

birthday before death Multiplier

.0581
.0620
.0687
.0723
.0807
.0869
.0933
.1013
.1086
.1186
1273
.1376
1474
1612
1737
1877
.2026
.2192
.2365
.2550
.2757
.2987
.3222
.3488
.3767
4079
4410
4776
5176
.5609
.6081

Age of separated employee at

birthday before death Multiplier

.6588
.7152
7767
.8441
.9183

With at least 20, but less than 30 years of
creditable service—

Age of separated employee at

birthday before death Multiplier

.1516
.1636
1756
1915
.2066
.2233
.2410
.2606
.2811
.3032
.3279
.3549
.3829
4143
4475
4843
.5235
.5669
.6139
.6652
.7208
7811
.8476
.9203

With at least 30 years of creditable service—

Multiplier by sepa-
rated employee’s
Ag|e of sep%ratﬁ;:i year of birth
employee at birthda
pbe%ore death Y After |1:505r8
1966 through
1966
4213 4572
.4557 .4943
.4918 .5335
.5318 .5768
5744 .6231
.6213 .6738
.6714 7282
7267 .7880
.7866 .8528
.8518 .9233
.9227 1.0000

[FR Doc. 2011-21396 Filed 8—22-11; 8:45 am]
BILLING CODE 6325-38-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. APHIS-2010-0128]

Asian Longhorned Beetle; Quarantined
Areas and Regulated Articles

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the Asian
longhorned beetle regulations by
quarantining portions of Suffolk and
Norfolk Counties, MA, and expanding
the quarantined area in Worcester
County, MA. As a result of this action,
the interstate movement of regulated
articles from those areas will be
restricted. We are also updating the list
of regulated articles in order to reflect
new information concerning host plants.
These actions are necessary to prevent
the artificial spread of the Asian
longhorned beetle to noninfested areas
of the United States.

DATES: This interim rule is effective
August 23, 2011. We will consider all
comments that we receive on or before
October 24, 2011.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!documentDetail;D=APHIS-2010-0128-
0001.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2010-0128, Regulatory Analysis
and Development, PPD, APHIS, Station
3A—-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail;D=APHIS-2010-0128 or
in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue,
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

FOR FURTHER INFORMATION CONTACT: Ms.
Claudia Ferguson, Regulatory Policy
Specialist, Regulations, Permits, and
Manuals, PPQ, APHIS; 4700 River Road
Unit 133, Riverdale, MD 20737-1231;
(301) 734-0754.

SUPPLEMENTARY INFORMATION:

Background

The Asian longhorned beetle (ALB,
Anoplophora glabripennis), an insect
native to China and Korea is a
destructive pest of hardwood trees. It
attacks many healthy hardwood trees,
including maple, horse chestnut, birch,
poplar, willow, and elm. In addition,
nursery stock, logs, green lumber,
firewood, stumps, roots, branches, and
wood debris of half an inch or more in
diameter are subject to infestation.
Immature beetles bore into tree trunks
and branches of a host tree, causing
heavy sap flow from wounds and
sawdust accumulation at the tree base,
eventually killing the tree. They feed on,
and over-winter in, the interiors of trees.
Adult beetles emerge in the spring and
summer months from round holes
approximately three-eighths of an inch
in diameter (about the size of a dime)
that they bore through branches and
trunks of trees. After emerging, adult
beetles feed for 10 to 15 days and then
mate. Adult females then lay eggs in
oviposition sites that they make on the
branches of trees. A new generation of
ALB is produced each year. If this pest
moves into the hardwood forests of the
United States, the nursery, maple syrup,
and forest product industries could
experience severe economic losses. In
addition, urban and forest ALB
infestations will result in environmental
damage, aesthetic deterioration, and a
reduction of public enjoyment of
recreational spaces.

Quarantined Areas

The regulations in 7 CFR 301.51-1
through 301.51-9 restrict the interstate
movement of regulated articles from
quarantined areas to prevent the
artificial spread of ALB to noninfested
areas of the United States. Surveys
conducted in Massachusetts by
inspectors of the Animal and Plant
Health Inspection Service (APHIS) have
revealed that infestations of ALB have
occurred outside the existing
quarantined area in Worcester County,
and in areas in Suffolk and Norfolk
Counties. Officials of the U.S.
Department of Agriculture and officials
of State, county, and city agencies in
Massachusetts are conducting intensive
survey and eradication programs in the
infested areas. The State of
Massachusetts has quarantined the
infested areas and is restricting the
intrastate movement of regulated
articles from the quarantined areas to
prevent the further spread of ALB
within the State. However, Federal
regulations are necessary to restrict the
interstate movement of regulated
articles from the quarantined area to

prevent the spread of ALB to other
States and other countries.

The regulations in § 301.51-3(a)
provide that the Administrator of APHIS
will list as a quarantined area each
State, or each portion of a State in
which ALB has been found by an
inspector, where the Administrator has
reason to believe that ALB is present, or
where the Administrator considers
regulation necessary because of its
inseparability for quarantine
enforcement purposes from localities
where ALB has been found. Less than
an entire State will be quarantined only
if (1) the Administrator determines that
the State has adopted and is enforcing
restrictions on the intrastate movement
of regulated articles that are equivalent
to those imposed by the regulations on
the interstate movement of regulated
articles and (2) the designation of less
than an entire State as a quarantined
area will be adequate to prevent the
artificial spread of ALB. In accordance
with these criteria and the recent ALB
findings described above, we are
amending the list of quarantined areas
in § 301.51-3(c) to expand the
quarantined area in Worcester County
and to include portions of Suffolk and
Norfolk Counties. With these changes to
the quarantined areas, the total square
mileage of the quarantined areas in
Worcester County is 98 square miles,
with 22 square miles added in this
expansion of the quarantined area; in
Suffolk and Norfolk Counties, the total
square mileage of the quarantined area
is 10 square miles. These updated
quarantined areas are described in the
regulatory text at the end of this
document.

Regulated Articles

Section 301.51-2 of the regulations
designates certain items as regulated
articles. Regulated articles may not be
moved interstate from quarantined areas
except in accordance with the
conditions specified in §§301.51-4
through 301.51-9 of the regulations.
Regulated articles listed in § 301.51-2(a)
have included green lumber and other
material living, dead, cut, or fallen,
inclusive of nursery stock, logs, stumps,
roots, branches, and debris of half an
inch or more in diameter of the
following genera: Acer (maple),
Aesculus (horse chestnut), Albizia
(mimosa), Betula (birch), Celtis
(hackberry), Cercidiphyllum (katsura),
Fraxinus (ash), Platanus (sycamore),
Populus (poplar), Salix (willow), Sorbus
(mountain ash), and Ulmus (elm). This
list of genera was based on scientific
literature provided by government
officials, scientists, and government and
individual researchers from China as
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well as survey information collected in
the United States since the time of
discovery of the pest.

Based on additional survey
experience and research, we are
amending the list of regulated articles
by adding Koelreuteria spp. (golden rain
tree). This action is necessary because
studies conducted in China by APHIS
scientists have found ALB completing a
full life cycle in trees of this genus in
the environment.

Emergency Action

This rulemaking is necessary on an
emergency basis to prevent the artificial
spread of ALB to noninfested areas of
the United States. Under these
circumstances, the Administrator has
determined that prior notice and
opportunity for public comment are
contrary to the public interest and that
there is good cause under 5 U.S.C. 553
for making this rule effective less than
30 days after publication in the Federal
Register.

We will consider comments we
receive during the comment period for
this interim rule (see DATES above).
After the comment period closes, we
will publish another document in the
Federal Register. The document will
include a discussion of any comments
we receive and any amendments we are
making to the rule.

Executive Order 12866 and Regulatory
Flexibility Act

This interim rule is subject to
Executive Order 12866. However, for
this action, the Office of Management
and Budget has waived its review under
Executive Order 12866.

We have prepared an economic
analysis for this action. The action
identifies nurseries; site developers,
excavators, or construction companies;
tree service companies or landscapers;
firewood dealers; municipal
departments; and facilities having
grounds-keeping staffs, such as schools,
golf courses, and apartment complexes
as the small entities most likely to be
affected by this action and considers the
costs associated with complying with
the inspection and other requirements
imposed by the regulations on the
interstate movement of regulated
articles from quarantined areas. Based
on the information presented in the
analysis, we expect that affected entities
would not experience any additional
compliance costs as a result of this rule
because a State-imposed quarantine is
already in place that applies the same
movement restrictions and inspection
requirements. We invite comment on
our economic analysis, which is posted
with this interim rule on the

Regulations.gov Web site (see
ADDRESSES above for instructions for
accessing Regulations.gov) and may be
obtained from the person listed under
FOR FURTHER INFORMATION CONTACT.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, we are amending 7 CFR
part 301 as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

m 1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 7701-7772 and 7781
7786; 7 CFR 2.22, 2.80, and 371.3.

Section 301.75-15 issued under Sec. 204,
Title II, Public Law 106—-113, 113 Stat.
1501A—-293; sections 301.75-15 and 301.75—
16 issued under Sec. 203, Title II, Public Law
106—224, 114 Stat. 400 (7 U.S.C. 1421 note).

m 2.In § 301.51-2, paragraph (a) is
revised to read as follows:

§301.51-2 Regulated articles.

* * * * *

(a) Firewood (all hardwood species),
and green lumber and other material
living, dead, cut, or fallen, inclusive of
nursery stock, logs, stumps, roots,
branches, and debris of half an inch or
more in diameter of the following
genera: Acer (maple), Aesculus (horse
chestnut), Albizia (mimosa), Betula
(birch), Celtis (hackberry),
Cercidiphyllum (katsura), Fraxinus
(ash), Koelreuteria (golden rain tree),

Platanus (sycamore), Populus (poplar),
Salix (willow), Sorbus (mountain ash),

and Ulmus (elm).

m 3.In § 301.51-3, paragraph (c), under
the heading “Massachusetts,”” a new
entry for Suffolk and Norfolk Counties
is added and the entry for Worcester
County is revised to read as follows:

§301.51-3 Quarantined areas.

* * * * *
(C) * * *
Massachusetts

Suffolk and Norfolk Counties. The
area in Suffolk and Norfolk Counties,
including the City of Boston and the
Town of Brookline, that is bounded by
a line starting at the intersection of
Metropolitan Avenue and Poplar Street,
which becomes Canterbury Street; then
northeast on Canterbury Street to
American Legion Highway; then
northeast on American Legion Highway
to Route 28; then north and northwest
on Route 28 to Centre Street; then west
on Centre Street, which becomes
Perkins Street; then west on Perkins
Street to Chestnut Street; then northwest
on Chestnut Street to Cypress Street;
then northwest on Cypress Street to
Walnut Street; then west and south on
Walnut Street, which becomes Warren
Street; then west on Warren Street to
Lee Street; then northwest on Lee Street
to Heath Street; then southwest and
west on Heath Street to Hammond
Street; then south on Hammond Street
to Lagrange Street; then south on
Lagrange Street to Beverly Road; then
southeast on Beverly Road to
Independence Drive; then southwest on
Independence Drive to VFW Parkway;
then southwest on VFW Parkway to
Corey Street; then southeast on Corey
Street to Centre Street; then east on
Centre Street to West Roxbury Parkway;
then southeast on West Roxbury
Parkway to Washington Street; then
northeast on Washington Street to
Metropolitan Avenue; then southeast on
Metropolitan Street to the point of
beginning.

Worcester County. The portion of
Worcester County, including portions or
all of the municipalities of Worcester,
Holden, West Boylston, Boylston,
Auburn, and Shrewsbury that is
bounded by a line starting at the
intersection of Route 140 (Grafton
Circle) and Route 9 (Belmont Street) in
Shrewsbury; then north and northwest
on Route 140 to the Boylston Town
Boundary; then follow the entirety of
the Boylston Town Boundary until it
comes to the West Boylston Town
boundary on the Massachusetts
Department of Conservation and
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Recreation Watershed Property; then
along the West Boylston Town
boundary until it intersects Manning
Street; then southwest on Manning
Street in Holden to Wachusett Street
(Route 31); then south on Wachusett
Street to Highland Street (still Route 31);
then southwest on Highland Street to
Main Street; then southeast on Main
Street to Bailey Road; then south on
Bailey Road to Chapin Road; then south
on Chapin Road to its end; then
continuing in a southeasterly direction
to Fisher Road; then southwest on
Fisher Road to Stonehouse Hill Road;
then south on Stonehouse Hill Road to
Reservoir Street; then southeast on
Reservoir Street until it intersects the
Worcester City boundary; then along the
Worcester City boundary until it
intersects Oxford Street; then south on
Oxford Street to Auburn Street; then
southeast on Auburn Street crossing
under the Massachusetts Turnpike
(I-90) and continuing southeast on
Millbury Street; then northeast on
Washington Street to the Massachusetts
Turnpike (I-90); then east along the
Massachusetts Turnpike (I-90) to the
Auburn Town boundary; then north
along the Auburn Town boundary to the
Worcester City boundary; then
northeast, north, and northwest along
the Worcester City boundary until it
intersects Route 20 (Hartford Turnpike);
then east on Route 20 to Lake Street;
then north and northeast on Lake Street
to Route 9 (Belmont Street); then east on
Route 9 to the point of beginning.

* * * * *

Done in Washington, DG, this 17th day of
August 2011.

Gregory L. Parham,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 2011-21520 Filed 8-22—11; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. APHIS-2011-0029]

European Larch Canker; Expansion of
Regulated Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the
domestic quarantine regulations to
expand the regulated area for European

larch canker to include additional areas
in Maine. We are also correcting some
misidentifications of previously listed
regulated areas. This action is necessary
to prevent human-assisted transmission
of European larch canker from infested
areas to noninfested areas.

DATES: This interim rule is effective
August 23, 2011. We will consider all
comments that we receive on or before
October 24, 2011.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!documentDetail;D=APHIS-2011-0029-
0001.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2011-0029, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail;D=APHIS-2011-0029 or
in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue,
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

FOR FURTHER INFORMATION CONTACT: Mr.
Paul Chaloux, National Program
Manager, Emergency and Domestic
Programs, PPQ, APHIS, 4700 River Road
Unit 26, Riverdale, MD 20737; (301)
734-0917.

SUPPLEMENTARY INFORMATION:

Background

European larch canker (ELC),
Lachnellula willkommi (Dasycypha), is a
serious plant disease caused by a fungus
that can kill mature and immature
species of the genus Larix (larch) and
Pseudolarix (Golden larch). In parts of
Europe, ELC has eliminated the
European larch as a plantation species.
ELC was first discovered in the United
States in Massachusetts in 1927. It was
declared eradicated in 1965, but in
1984, infestations were found in
portions of Maine.

Under the regulations in “Subpart—
European Larch Canker” (7 CFR 301.91
through 301.91-9, referred to below as
the regulations), the Animal and Plant
Health Inspection Service (APHIS)
restricts the interstate movement of
certain regulated articles from regulated
areas to prevent the spread of ELC.
These regulations, which were

established in May 1984, list parts of
several counties in Maine as regulated
areas. Articles regulated under the
subpart include logs, pulpwood,
branches, twigs, plants, and scion and
other propagative material of Larix or
Pseudolarix spp., except seeds. Such
articles may be moved interstate from
regulated areas only under certificates,
limited permits, or compliance
agreements. The regulations also
include provisions for the issuance of
certificates and limited permits, and
requirements for compliance
agreements, as well as for assembly and
inspection of regulated articles.

Maine has State-imposed ELC
quarantine requirements that mirror
APHIS’ requirements. Each year, the
Maine Forest Service conducts survey
activities in and around the regulated
areas. Since APHIS established the ELC
regulations, Maine’s survey data have
revealed additional instances of ELC in
native forested areas in previously
uninfested townships within the
regulated area. The State of Maine has
confirmed the establishment of an
intrastate quarantine for the townships
of Beddington, Boothbay, South Bristol,
T24 Middle Division Bingham’s
Penobscot Purchase, and T25 Middle
Division Bingham’s Penobscot Purchase.
These townships have been quarantined
either because they have been found to
be infested with ELC or because they
provide a buffer area between infested
and uninfested townships.

In this interim rule, we are adding the
above-named townships to our list of
ELC-regulated areas in § 301.91-3. This
action is necessary to prevent the
human-assisted dissemination of ELC,
thus safeguarding the Nation’s forests,
landscapes, and natural resources from
this highly destructive pathogen.

Because our list of areas regulated for
ELC in § 301.91-3 has not been revised
in a number of years, certain additional
changes are needed to make it current.
We are revising the names of some of
the listed jurisdictions to reflect current
naming conventions, including the use
of abbreviations, for townships in
Maine. These naming conventions are
also used elsewhere in our regulations,
e.g., in the list of areas in Maine
regulated for gypsy moth under
§301.45-3. We are also correcting some
misspellings in the regulations of the
names of townships regulated for ELC.
These changes and corrections are
intended to prevent any
misidentification of, or confusion about,
ELC-regulated areas.

Emergency Action

This rulemaking is necessary on an
emergency basis to prevent the human-
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assisted spread of ELC to noninfested
areas. Under these circumstances, the
Administrator has determined that prior
notice and opportunity for public
comment are contrary to the public
interest and that there is good cause
under 5 U.S.C. 553 for making this rule
effective less than 30 days after
publication in the Federal Register.

We will consider comments we
receive during the comment period for
this interim rule (see DATES above).
After the comment period closes, we
will publish another document in the
Federal Register. The document will
include a discussion of any comments
we receive and any amendments we are
making to the rule.

Executive Order 12866 and Regulatory
Flexibility Act

This interim rule is subject to
Executive Order 12866. However, for
this action, the Office of Management
and Budget has waived its review under
Executive Order 12866.

In accordance with the Regulatory
Flexibility Act, we have analyzed the
potential economic effects of this action
on small entities.

Maine has expanded its intrastate ELC
quarantine to include the townships of
Beddington, Boothbay, South Bristol,
T24 Middle Division Bingham’s
Penobscot Purchase, and T25 Middle
Division Bingham’s Penobscot Purchase.
This interim rule amends our domestic
ELC quarantine regulations to include
additional those areas in Maine and to
correct some misidentifications of
previously listed regulated areas.

The only small entities in the newly
federally regulated townships that may
be affected are forestry operations. The
number of these operations in the 5
townships has ranged between 8 and 18
over the past 5 years. It is estimated that
the annual value of harvested larch sold
from the newly quarantined areas
averages about $375. Any potential
impact of the rule is further minimized
by the opportunity for forestry
operations to enter into compliance
agreements with lumber mills to process
larch from quarantined areas.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with

State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, we are amending 7 CFR
part 301 as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

m 1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 7701-7772 and 7781—
7786; 7 CFR 2.22, 2.80, and 371.3.

Section 301.75-15 issued under Sec. 204,
Title II, Public Law 106—113, 113 Stat. 1501
A—-293; sections 301.75-15 and 301.75-16
issued under Sec. 203, Title II, Public Law
106—224, 114 Stat. 400 (7 U.S.C. 1421 note).

m 2.In § 301.91-3, paragraph (c), the
entry for Maine is revised to read as
follows:

§301.91-3 Regulated areas.

* * * * *

(C] * % %
Maine

Hancock County. The entire
townships of Gouldsboro, Sorrento,
Sullivan, T7 SD, T9 SD, T10 SD, and
T16 MD, and Winter Harbor.

Knox County. The entire townships of
Appleton, Camden, Cushing,
Friendship, Hope, Owls Head,
Rockland, Rockport, Saint George,
South Thomaston, Thomaston, Union,
Warren, and Washington.

Lincoln County. The entire townships
of Alna, Boothbay, Boothbay Harbor,
Bremen, Bristol, Damariscotta,
Edgecomb, Jefferson, Newcastle,
Nobleboro, Somerville, South Bristol,
Southport, Waldoboro, Westport Island,
and Wiscasset.

Waldo County. The entire townships
of Lincolnville and Searsmont.

Washington County. The entire
townships of Addison, Baring
Plantation, Beals, Beddington, Berry
Township, Calais, Cathance Township,
Centerville Township, Charlotte,
Cherryfield, Columbia, Columbia Falls,
Cooper, Cutler, Deblois, Dennysville,
East Machias, Eastport, Edmunds
Township, Harrington, Jonesboro,
Jonesport, Lubec, Machias, Machiasport,
Marion Township, Marshfield,
Meddybemps, Milbridge, Northfield,
Pembroke, Perry, Robbinston, Roque
Bluffs, Steuben, T18 MD BPP, T19 MD
BPP, T24 MD BPP, T25 MD BPP,
Trescott Township, Whiting, and
Whitneyville.

Done in Washington, DG, this 17th day of
August 2011.

Gregory L. Parham,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 2011-21519 Filed 8-22—11; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. APHIS-2010-0002]

RIN 0579-AD16

Importation of Peppers From Panama

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending the
regulations to allow, under certain
conditions, the importation of
commercial shipments of peppers from
Panama into the United States without
treatment. Conditions of entry to which
the peppers will be subject include
trapping, pre-harvest inspection, and
shipping procedures. This action will
allow for the importation of peppers
from Panama into the United States
while continuing to provide protection
against the introduction of quarantine
pests.

DATES: Effective Date: September 22,
2011.

FOR FURTHER INFORMATION CONTACT: MTr.
David Lamb, Import Specialist,
Regulatory Coordination and
Compliance, PPQ, APHIS, 4700 River
Road, Unit 133, Riverdale, MD 20737-
1236; (301) 734-0627.

SUPPLEMENTARY INFORMATION:

Background

The regulations in “Subpart—Fruits
and Vegetables” (7 CFR 319.56-1
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through 319.56-51, referred to below as
the regulations) prohibit or restrict the
importation of fruits and vegetables into
the United States from certain parts of
the world to prevent the introduction
and dissemination of plant pests that are
new to or not widely distributed within
the United States.

On June 1, 2010, we published in the
Federal Register (75 FR 30303-30305,
Docket No. APHIS-2010-0002) a
proposal 1 to amend the regulations in
§ 319.56—40 by allowing, under certain
conditions, the importation of
commercial shipments of peppers from
Panama into the United States without
treatment. We also proposed to add two
additional pests to the list of pests for
which inspection is required: Bacterial
wilt and tomato severe leaf curl virus.
Finally, we proposed removing two
pests from the list of pests for which
peppers from Central America must be
inspected: The banana moth (Opogona
sacchari) and tomato yellow mosaic
virus.

We solicited comments concerning
our proposal for 60 days ending August
2, 2010. We received five comments by
that date. They were from producers,
representatives of State and foreign
governments, and private individuals.
The issues raised in those comments are
discussed below by topic.

Pest List

Section 319.56—40 requires the
national plant protection organizations
(NPPOs) of Central American countries
exporting peppers to the United States
to inspect growing sites or greenhouses
for certain pests prior to harvest. We
proposed to add Panama to the list of
countries eligible to export peppers
under these conditions. Among the
pests listed in § 319.56—40 are the
weevil Faustinus ovatipennis, bacterial
wilt, Andean potato mottle virus,
Lantana mealybug, Passionvine
mealybug, and the rust fungus Puccinia
pampeana.

One commenter pointed out that there
was no record of the presence of any of
these pests in Panama; therefore, the
NPPO of Panama should not be required
to inspect for them.

Because the pest risk assessment
(PRA) completed in relation to the
importation of peppers from certain
Central American countries was a
regional PRA, the pest list includes
those 12 pests of quarantine significance
present in Central America, including
Costa Rica, El Salvador, Guatemala,

1To view the proposed rule and the comments
we received, go to http://www.regulations.gov/
fdmspublic/component/
main?main=DocketDetail&d=APHIS-2010-0002.

Honduras, Panama, and Nicaragua. We
recognize that not all of the pests listed
in the regulations may be present in
each of those countries. The systems
approach for the importation of peppers
from each country includes the
submission of a bilateral workplan to
the Animal and Plant Health Inspection
Service (APHIS) by the NPPO of each
exporting country. That workplan will
include the specific pests of concern for
which inspection will be required as
listed by country in the PRA. In this
final rule, we are amending paragraphs
(a)(2), (b)(3)(v), and (c)(3)(v) of the
regulations, which provide for the pre-
harvest inspections, to reflect this
process.

Mitigation Measures for Pea Leafminer

One of the pests of concern listed in
§ 319.56—40 is pea leafminer (Liriomyza
huidobrensis). A commenter suggested
that this pest is of particular concern for
purposes of potential infestation and
detection for several reasons: Larvae in
this family are typically not identified
beyond the family level, thus leaving
them indistinguishable from other pests
in this family during early stages of
development; the 1.6 mm screening
required to be placed across all
openings in the pest-exclusionary
greenhouses might not be sufficiently
small to exclude the insect; and the pea
leafminer’s early larval stages and
associated mines are relatively small,
therefore making their potential
detection via inspection at origin and
destination problematic.

For those varieties of peppers that are
listed in the regulations and imported
from areas in which Mediterranean fruit
fly (Medfly, Ceratitis capitata) and/or
Mexican fruit fly (Mexfly, Anastrepha
ludens) are considered to exist,
production sites must consist of pest-
exclusionary greenhouses, which must
have double self-closing doors and have
all other openings and vents covered
with 1.6 mm (or less) screening. The
screening requirements listed in the
regulations are intended only to provide
protection from infestation by Medfly or
Mexfly. However, the other mitigation
measures established in the systems
approach provide protection against a
number of pests, including pea
leafminer. Those measures include pre-
harvest inspection, shipping
procedures, and port-of-entry
inspection, which provide an
appropriate cumulative level of
protection.

In reference to the commenter’s
concern about the difficulty of detecting
the presence of pea leafminer based on
visual inspection, we are confident that
pre-harvest inspections coupled with

port-of-entry inspections will prove
effective. In addition, pea leafminer
infestations principally occur in the
leaves and not the fruit of the pepper
plant, reducing the risk that imported
peppers will be infested with pea
leafminer. Finally, the systems approach
was established in 2004 to allow for the
importation of peppers from Costa Rica,
El Salvador, Guatemala, Honduras, and
Nicaragua. Based on our experience
inspecting for pea leafminer in
shipments of peppers from those
countries, we are confident that we will
continue to successfully prevent the
entry of any infested shipments.

Inspection

The regulations require that pepper
production sites and shipments be
inspected prior to harvest by the NPPO
for pests of concern. One commenter
wanted to know what sort of training
the inspectors in Panama were required
to undergo.

APHIS has audited Panama’s export
program, including its inspector
training, and has found it is sufficient to
meet the conditions set forth in the
systems approach in § 319.56—40. In
addition, it should be noted that
peppers from Panama will be inspected
at the port of entry into the United
States, providing a check on the efficacy
of the inspection in Panama as well as
another layer of phytosanitary
protection.

Another commenter opposed the
proposal, stating that, since sampling for
inspection purposes will not be
conducted on all of the peppers in each
given shipment, the associated risk of
pest entry into the United States is too
great.

We disagree. The rate at which
sampling is conducted has been
determined to detect a 1 to 2 percent
level of infestation with a 95 percent
rate of confidence. Further, inspection
of samples of peppers is only one
element of the established systems
approach. We are confident that the
systems approach in § 319.56—40 will
effectively mitigate the risk associated
with peppers imported from Panama.

General Comments

One commenter asked what specific
measures would be enacted to ensure
that the phytosanitary requirements for
shipments of peppers from Panama
would be properly monitored and met.

For those areas where Medfly or
Mexfly are considered to exist, the
systems approach provides that APHIS
will maintain oversight of the program
by participating in the approval and
monitoring of production sites and by
reviewing the trapping records that
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must be maintained for each site. For
shipments of peppers from those areas
that are free of Medfly or Mexfly, port-
of-entry inspections will be conducted.
If, through trapping records, site visits,
or port-of-entry inspections, we find
that any of the required mitigation
measures are not being properly
administered, we will suspend
shipments from the offending sites.

Another commenter observed that the
measures established as elements of the
systems approach were not individually
preventative. An additional commenter
stated that APHIS should not allow any
commodities to enter the United States
without treatment.

Under a systems approach, a set of
phytosanitary conditions, at least two of
which have an independent effect in
mitigating the pest risk associated with
the movement of commodities, is
specified. Accordingly, each individual
measure assigned under a systems
approach is designed to work in concert
with at least one other element of the
systems approach to achieve the
appropriate level of phytosanitary
security. We are confident that the
systems approach in § 319.56—40 will
effectively mitigate the risk associated
with peppers imported from Panama, as
it has for peppers from Costa Rica, El
Salvador, Guatemala, Honduras, and
Nicaragua.

One commenter, from the Florida
Department of Agriculture and
Consumer Services, Division of Plant
Industry, stated that U.S. stakeholders
from those areas potentially affected by
any pest or disease outbreak from
imported commodities should be
invited to participate in site visits prior
to the proposal of any rulemakings such
as the one finalized by this document.

APHIS is committed to a transparent
process and an inclusive role for
stakeholders in our risk analysis
process. To that end, we are currently
considering ways to facilitate further
stakeholder involvement, including site
visits, during the initial stages of the
development of PRAs. However, since
this comment relates to the structure of
APHIS’s overall risk analysis process,
and not to the importation of peppers
from Panama, it is outside the scope of
the current rulemaking.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, with the changes discussed in this
document.

Executive Order 12866 and Regulatory
Flexibility Act
This final rule has been determined to

be not significant for the purposes of
Executive Order 12866 and, therefore,

has not been reviewed by the Office of
Management and Budget.

In accordance with the Regulatory
Flexibility Act, we have analyzed the
potential economic effects of this action
on small entities. The analysis is
summarized below. Copies of the full
analysis are available on the
Regulations.gov Web site (see footnote 1
in this document for a link to
Regulations.gov) or by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT.

Panama exported an average of about
20 metric tons (MT) of peppers to the
United States annually from 1998 to
2001. The United States has not
imported peppers from Panama since
2001. In the economic analysis, we
model three levels of pepper exports to
the United States from Panama, of
increasing magnitude: (i) 20 MT; (ii) the
maximum annual quantity exported by
Panama to all countries in the most
recent years it had export data (29 MT);
and (iii) 10 times the maximum quantity
exported (290 MT). The largest assumed
level of U.S. imports is less than 0.02
percent of average annual U.S.
consumption. Even when assuming the
largest import quantity and no
displacement of imports from other
countries, the welfare loss for U.S.
small-entity producers would be
equivalent to less than 0.05 percent of
their average revenue. U.S. producers of
peppers are predominantly small. Other
small entities that could be affected by
the rule include fresh pepper importers.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This final rule allows peppers to be
imported into the United States from
Panama. State and local laws and
regulations regarding peppers imported
under this rule will be preempted while
the fruit is in foreign commerce. Fresh
fruits and vegetables are generally
imported for immediate distribution and
sale to the consuming public, and
remain in foreign commerce until sold
to the ultimate consumer. The question
of when foreign commerce ceases in
other cases must be addressed on a case-
by-case basis. No retroactive effect will
be given to this rule, and this rule will
not require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This final rule contains no new
information collection or recordkeeping

requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Imports, Logs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

Accordingly, we are amending 7 CFR
part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

m 1. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 450, 7701-7772, and
7781-7786; 21 U.S.C. 136 and 136a; 7 CFR
2.22, 2.80, and 371.3.

m 2. Section 319.56—40 is amended by
revising the introductory text and
paragraphs (a)(2), (b)(3)(v), and (c)(3)(v)
to read as follows:

§319.56-40 Peppers from certain Central
American countries.

Fresh peppers (Capsicum spp.) may
be imported into the United States from
Costa Rica, El Salvador, Guatemala,
Honduras, Nicaragua, and Panama only
under the following conditions and in
accordance with all other applicable
provisions of this subpart:

(a) * % %

(2) A pre-harvest inspection of the
growing site must be conducted by the
national plant protection organization
(NPPO) of the exporting country for
those pests listed in the bilateral
workplan provided to APHIS by the
NPPO of the exporting country,
including any of the following pests:
The weevil Faustinus ovatipennis, pea
leafminer, tomato fruit borer, lantana
mealybug, passionvine mealybug, melon
thrips, bacterial wilt, the rust fungus
Puccinia pampeana, Andean potato
mottle virus, and tomato severe leaf curl
virus. If any of the pests listed in the
workplan are found to be generally
infesting the growing site, the NPPO
may not allow export from that
production site until the NPPO has
determined that risk mitigation has been

achieved.
* * * * *

(b) EE I

(3) * k%

(v) The greenhouse must be inspected
prior to harvest for those pests listed in
the bilateral workplan provided to
APHIS by the NPPO of the exporting
country, including any of the following
pests: The weevil Faustinus
ovatipennis, pea leafminer, tomato fruit
borer, lantana mealybug, passionvine
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mealybug, melon thrips, bacterial wilt,
the rust fungus Puccinia pampeana,
Andean potato mottle virus, and tomato
severe leaf curl virus. If any of pests
listed in the workplan, or other
quarantine pests, are found to be
generally infesting the greenhouse,
export from that production site will be
halted until the exporting country’s
NPPO determines that the pest risk has
been mitigated.
* * * * *

(c) *

(3) *

(v) The greenhouse must be inspected
prior to harvest for those pests listed in
the bilateral workplan provided to
APHIS by the NPPO of the exporting
country, including any of the following
pests: The weevil Faustinus
ovatipennis, pea leafminer, tomato fruit
borer, lantana mealybug, passionvine
mealybug, melon thrips bacterial wilt,
the rust fungus Puccinia pampeana,
Andean potato mottle virus, and tomato
severe leaf curl virus. If any of the pests
listed in the workplan, or other
quarantine pests, are found to be
generally infesting the greenhouse,
export from that production site will be
halted until the exporting country’s
NPPO determines that the pest risk has
been mitigated.

* * * * *

* %
* ok

Done in Washington, DG, this 17th day of
August 2011.

Gregory L. Parham,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 2011-21522 Filed 8-22—11; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 93
[Docket No. APHIS-2008-0112]
RIN 0579-AD31

Importation of Horses From
Contagious Equine Metritis-Affected
Countries

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule; delay of
enforcement and reopening of comment
period.

SUMMARY: We are reopening the
comment period for an interim rule that
amended the regulations regarding the
testing requirements for importation of
horses from countries affected with
contagious equine metritis. We are also

delaying the enforcement of all
provisions of the interim rule until a
final rule is published and effective.
This action will allow interested
persons additional time to comment on
the interim rule and provide the Animal
and Plant Health Inspection Service
with time to make adjustments to the
interim rule that may be necessary in
order to successfully implement it.
DATES: Enforcement of the interim rule
amending 9 CFR part 93, published at
76 FR 16683—16686 on March 25, 2011,
and delayed until July 25, 2011, in a
document published at 76 FR 31220—
31221 on May 31, 2011, is delayed until
further notice. We will consider all
comments that we receive on or before
September 7, 2011. APHIS will publish
a document in the Federal Register
announcing any future action.
ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!documentDetail;D=APHIS-2008-0112-
0020.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2008-0112, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail;D=APHIS-2008-0112 or
in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue,
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

FOR FURTHER INFORMATION CONTACT: Dr.
Ellen Buck, Senior Staff Veterinarian,
Equine Imports, National Center for
Import and Export, VS, APHIS, 4700
River Road Unit 39, Riverdale, MD
20737-1231; (301) 734—8364.
SUPPLEMENTARY INFORMATION:

Background

The regulations in 9 CFR part 93
(referred to below as the regulations)
prohibit or restrict the importation of
certain animals into the United States to
prevent the introduction of
communicable diseases of livestock and
poultry. “Subpart C—Horses,”” §§ 93.300
through 93.326, pertains to the
importation of horses into the United
States. Sections 93.301 and 93.304 of
the regulations contain specific
provisions for the importation of horses

from regions affected with contagious
equine metritis (CEM), which is a highly
contagious venereal disease of horses
and other equines caused by an
infection with the bacterium Taylorella
equigenitalis.

On March 25, 2011, we published an
interim rule in the Federal Register (76
FR 16683-16686, Docket No. APHIS—
2008-0112) to amend the regulations
regarding the importation of horses from
countries affected with CEM by
incorporating an additional certification
requirement for imported horses 731
days of age or less and adding new
testing protocols for test mares and
imported stallions and mares more than
731 days of age. The provisions of the
interim rule became effective upon
publication.

On May 31, 2011, we published a
document in the Federal Register (76
FR 31220-31221, Docket No. APHIS—
2008-0112) to delay the enforcement of
the interim rule until July 25, 2011. This
action was taken after a request was
made by affected entities to allow them
additional time to adjust their operation
procedures.

Delay of Enforcement

Based on comments received
following the March 2011 interim rule,
we are considering two changes to the
interim rule. The interim rule required
that three sets of cultures from imported
stallions be collected for the detection of
the CEM organism, with negative results
obtained from at least two sets prior to
test breeding. However, based on the
comments received, we are considering
amending the requirement so that only
one set of cultures would be collected
from an imported stallion with negative
results prior to test breeding. The
purpose of culturing a stallion prior to
test breeding is to reduce the risk of
infecting a test mare. Therefore, test
breeding should not take place until
negative culture results have been
reported. Under the regulations, a
stallion may be released from CEM
quarantine only if all cultures and tests
of specimens from the mares used for
test breeding are negative for CEM and
all cultures performed on specimens
taken from the stallion are negative for
CEM.

The interim rule also required that
three sets of cultures be collected from
imported mares and test mares with an
additional culture sample taken from
either the distal cervix or the
endometrium. Based on the comments
received, we are considering replacing
that requirement with a provision that
would require a culture to be collected
from the distal cervix or the


http://www.regulations.gov/#!documentDetail;D=APHIS-2008-0112-0020
http://www.regulations.gov/#!documentDetail;D=APHIS-2008-0112-0020
http://www.regulations.gov/#!documentDetail;D=APHIS-2008-0112-0020
http://www.regulations.gov/#!docketDetail;D=APHIS-2008-0112
http://www.regulations.gov/#!docketDetail;D=APHIS-2008-0112
http://www.regulations.gov/#!docketDetail;D=APHIS-2008-0112
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endometrium on the third set of cultures
only.

We are reopening the comment period
for 15 days to allow additional public
comment on the March 2011 interim
rule, and we particularly welcome
comments on the modifications we are
considering to those requirements
described above.

Based on our review of the comments
received to date, we consider it
advisable to delay the enforcement of
the interim rule until further notice.
This additional time will allow APHIS
to consider all comments and make
adjustments to the interim rule that may
be necessary in order to successfully
implement it.

Accordingly, enforcement of the
interim rule amending 9 CFR part 93,
published at 76 FR 16683-16686 on
March 25, 2011, and delayed until July
25, 2011, in a document published at 76
FR 31220-31221 on May 31, 2011, is
delayed until further notice.

Authority: 7 U.S.C. 1622 and 8301-8317;

21 U.S.C. 136 and 136a; 31 U.S.C. 9701; 7
CFR 2.22, 2.80, and 371.4.

Done in Washington, DG, this 17th day of
August 2011.
Gregory L. Parham,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 2011-21524 Filed 8-22—11; 8:45 am]|
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 161
[Docket No. APHIS-2006-0093]
RIN 0579-AC04

National Veterinary Accreditation
Program; Currently Accredited
Veterinarians Performing Accredited
Duties and Electing To Participate

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule; technical amendment
and announcement of end of period for
election to participate.

SUMMARY: We are announcing to the
public that veterinarians who are
currently accredited in the National
Veterinary Accreditation Program
(NVAP) may continue to perform
accredited duties and may elect to
continue to participate in the NVAP
until October 1, 2011. The regulations
indicate that currently accredited
veterinarians must elect to continue
their participation in the NVAP in order

to maintain their accredited status, after
which we will confirm their continued
participation and notify them of their
first renewal date. A previous document
announced that currently accredited
veterinarians may continue to perform
accredited duties until further notice,
even if they have not received a date for
their first accreditation renewal. That
document stated that we would specify
a date by which veterinarians would
have to elect to participate in a
subsequent document.

DATES: Effective Date: August 23, 2011.
FOR FURTHER INFORMATION CONTACT: Dr.
Todd Behre, National Veterinary
Accreditation Program, VS, APHIS,
4700 River Road Unit 200, Riverdale,
MD 20737; (301) 851-3401.
SUPPLEMENTARY INFORMATION: The
regulations in 9 CFR chapter I,
subchapter J (parts 160 through 162,
referred to below as the regulations),
govern the accreditation of veterinarians
and the suspension and revocation of
such accreditation. These regulations
are the foundation for the National
Veterinary Accreditation Program
(NVAP). Accredited veterinarians are
approved by the Administrator of the
Animal and Plant Health Inspection
Service (APHIS), U.S. Department of
Agriculture, to perform certain
regulatory tasks to control and prevent
the spread of animal diseases
throughout the United States and
internationally.

On December 9, 2009 (74 FR 64998—
65013, Docket No. APHIS-2006-0093),
we published a final rule in the Federal
Register that amended the regulations to
establish two accreditation categories in
place of the former single category, to
add requirements for supplemental
training and renewal of accreditation,
and to offer program certifications. The
final rule was effective February 1,
2010, a date intended to give us time to
prepare to implement the new
regulations, which affect about 71,000
veterinarians who are currently
accredited.

Section 161.3 of the final rule
contained the requirements for
supplemental training and renewal of
accreditation. Because accredited
veterinarians have not previously been
required to renew their accreditation or
complete supplemental training, we
established in paragraph (d) of §161.3 a
process allowing currently accredited
veterinarians to determine whether they
wished to continue to participate in the
NVAP.

Paragraph (d) of § 161.3 states that
veterinarians who are accredited as of
February 1, 2010, may continue to
perform accredited duties between

February 1, 2010, and the date of their
first renewal. In accordance with
paragraph (d), APHIS provided notice
for 3 months to accredited veterinarians
who were accredited as of February 1,
2010, to notify them that they must elect
to participate in the NVAP as a Category
I or Category II veterinarian. Paragraph
(d) requires veterinarians to elect to
continue to participate within 3 months
of the end of the notification period, or
their accredited status will expire.

Paragraph (d) of § 161.3 goes on to
state that when APHIS receives notice
from an accredited veterinarian that he
or she elects to participate, APHIS will
notify the accredited veterinarian of his
or her date for first renewal. The
accredited veterinarian must then
complete all the training requirements
for renewal, as described in § 161.3, by
his or her first renewal date. The
notification of the first renewal date was
thus intended to be the means by which
APHIS notifies an accredited
veterinarian that we have received
notice that he or she has elected to
participate and can thus continue
performing accredited duties.

In a notice published in the Federal
Register and effective on September 28,
2010 (75 FR 59605-59606, Docket No.
APHIS—-2006-0093), we announced that
currently accredited veterinarians may
continue to perform accredited duties
until further notice, even if they have
not received a date for their first
accreditation renewal from APHIS. We
stated that we would also allow
currently accredited veterinarians to
continue to elect to participate in the
NVAP. We took this action because
logistical difficulties had prevented us
from processing the elections to
participate of all the currently
accredited veterinarians (over 50,000)
who elected to participate. We stated
that, when we are closer to reaching the
goal of processing those elections, we
would publish another document in the
Federal Register that would amend
§161.3(d) to indicate the date by which
veterinarians must elect to continue to
participate in the NVAP.

We have determined that setting a
deadline of October 1, 2011, will allow
adequate time for currently accredited
veterinarians to elect to continue
participating, if they wish to do so, and
for us to process the elections to
participate that we have received to this
point and any further elections to
participate that may be submitted by
that date. Accordingly, this document
amends § 161.3(d) to indicate that
currently accredited veterinarians must
elect to participate by October 1, 2011.

A Web seminar on the revisions to the
NVAP and how to elect to participate is
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available at mms://
ocbmtcwmp.usda.gov/content/aphis/
aphis21.wmv.

List of Subjects in 9 CFR Part 161

Reporting and recordkeeping
requirements, Veterinarians.

Accordingly, we are amending 9 CFR
part 161 as follows:

PART 161—REQUIREMENTS AND
STANDARDS FOR ACCREDITED
VETERINARIANS AND SUSPENSION
OR REVOCATION OF SUCH
ACCREDITATION

m 1. The authority citation for part 161
continues to read as follows:

Authority: 7 U.S.C. 8301-8317; 15 U.S.C.
1828; 7 CFR 2.22, 2.80, and 371.4.

§161.3 [Amended]
m 2.In § 161.3, paragraph (d) is
amended by removing the words
“within 3 months of the end of the
notification period” and adding the
words “by October 1, 2011” in their
place.

Done in Washington, DG, this 17th day of
August 2011.
Gregory L. Parham,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 2011-21526 Filed 8-22—11; 8:45 am]
BILLING CODE 3410-34-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 240 and 249

[Release No. 34-65148; File No. S7-02-11]
RIN 3235-AK89

Suspension of the Duty To File
Reports for Classes of Asset-Backed

Securities Under Section 15(D) of the
Securities Exchange Act of 1934

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: Section 942(a) of the Dodd-
Frank Wall Street Reform and Consumer
Protection Act eliminated the automatic
suspension of the duty to file under
Section 15(d) of the Securities Exchange
Act of 1934 for asset-backed securities
issuers and granted the Commission the
authority to issue rules providing for the
suspension or termination of such duty.
We are adopting rules to provide certain
thresholds for suspension of the
reporting obligations for asset-backed
securities issuers. We are also amending
our rules relating to the Exchange Act
reporting obligations of asset-backed

securities issuers in light of these
statutory changes.

DATES: Effective Date: September 22,
2011.

FOR FURTHER INFORMATION CONTACT:
Steven Hearne, Special Counsel, in the
Office of Rulemaking, at (202) 551-3430
or Kathy Hsu, Chief, Office of
Structured Finance, Division of
Corporation Finance, at (202) 551-3850,
U.S. Securities and Exchange
Commission, 100 F Street, NE.,
Washington, DC 20549-3628.
SUPPLEMENTARY INFORMATION: We are
adopting amendments to Rules 12h-3,
12h-6, and 15d—22 1 and Form 15 2
under the Securities Exchange Act of
1934 (“Exchange Act”).3

I. Background and Overview of the
Amendments

Section 942(a) of the Dodd-Frank Wall
Street Reform and Consumer Protection
Act (the “Act”) 4 eliminated the
automatic suspension of the duty to file
under Section 15(d) 5 of the Exchange
Act for asset-backed securities (“ABS”)
issuers and granted the Commission the
authority to issue rules providing for the
suspension or termination of such duty.
We proposed amendments on January 6,
2011 to provide for the suspension of
reporting obligations for ABS issuers
under certain circumstances and to
revise our rules in light of the
amendment of Exchange Act Section
15(d).¢ In this release, we are adopting
the rule amendments with some
changes to reflect comments we
received on the proposed amendments.

Exchange Act Section 15(d) generally
requires an issuer with a registration
statement that has become effective
pursuant to the Securities Act of 19337
(“Securities Act”) to file ongoing
Exchange Act reports with the
Commission. Prior to enactment of the
Act, Exchange Act Section 15(d)
provided that for issuers without a class
of securities registered under the
Exchange Act the duty to file ongoing
reports is automatically suspended as to
any fiscal year, other than the fiscal year
within which the registration statement
for the securities became effective, if the
securities of each class to which the
registration statement relates are held of

117 CFR 240.12h-3, 17 CFR 240.12h-6, and 17

CFR 240.15d-22.

217 CFR 249.323.

315 U.S.C. 78a et seq.

4Pub. L. 111-203 (July 21, 2010).

515 U.S.C. 780(d).

6 Suspension of the Duty to File Reports for
Classes of Asset-Backed Securities Under Section
15(d) of the Securities Exchange Act of 1934,
Release No. 34-63652 (Jan. 6, 2011) [76 FR 2049]
(the “Proposing Release™).

715 U.S.C. 77a et seq.

record by less than 300 persons. As a
result, the reporting obligations of ABS
issuers,8 other than those with master
trust structures,® were generally
suspended after the ABS issuer filed one
annual report on Form 10-K because the
number of record holders was below,
often significantly below, the 300 record
holder threshold.1°

The Act removed any class of ABS
from the automatic suspension provided
in Exchange Act Section 15(d) by
inserting the phrase, “other than any
class of asset-backed securities.”
Consequently, ABS issuers no longer
automatically suspend reporting under
Exchange Act Section 15(d). Instead, the
Act granted the Commission authority
to “provide for the suspension or
termination of the duty to file under this
subsection for any class of asset-backed
security, on such terms and conditions
and for such period or periods as the
Commission deems necessary or
appropriate in the public interest or for
the protection of investors.” 11

We proposed new Exchange Act Rule
15d-22(b) to provide for suspension of
the reporting obligations for a given
class of ABS pursuant to Exchange Act
Section 15(d) under certain limited
circumstances. In addition, we proposed
to update Exchange Act Rule 15d-22 to
indicate when annual and other reports
need to be filed and when starting and
suspension dates are determined with
respect to a takedown.

We received seven comment letters in
response to the proposed

8 ABS offerings are typically registered on shelf
registration statements and each ABS offering is
typically sold in a separate ‘“‘takedown’ off of the
shelf. In 2004, the Commission adopted Exchange
Act Rule 15d-22 relating to ABS reporting under
Exchange Act Section 15(d). Exchange Act Rule
15d-22 codified the staff position regarding the
starting and suspension dates for any reporting
obligation with respect to a takedown of ABS and
clarified that a new takedown for a new ABS
offering off the same shelf registration statement did
not necessitate continued reporting for a class of
securities from a prior takedown that was otherwise
eligible to suspend reporting. See Asset-Backed
Securities, Release No. 33—8518 (Dec. 22, 2004) [70
FR 1506] (the “ABS Adopting Release”).

9In a securitization using a master trust structure,
the ABS transaction contemplates future issuances
of ABS backed by the same, but expanded, asset
pool that consists of revolving assets. Pre-existing
and newly issued securities would therefore be
backed by the same expanded asset pool. Thus,
given their continued issuance, master trust ABS
issuers typically continue to report, even after the
first annual report is filed.

10 One source noted that in a survey of 100
randomly selected asset-backed transactions, the
number of record holders provided in reports on
Form 15 ranged from two to more than 70. The
survey did not consider beneficial owner numbers.
See Committee on Capital Markets Regulation, The
Global Financial Crisis: A Plan for Regulatory
Reform, May 2009, at fn. 349.

1115 U.S.C. 780(d)(2).
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amendments.'2 These letters came from
four professional associations, a law
firm, an individual and an institutional
investor. We have reviewed and
considered all of the comments that we
received on the proposed amendments.
Most commentators supported the
Commission’s goal of providing full and
transparent disclosure to investors in
ABS. Comments on the proposal were
mixed. Two commentators supported
the proposed standard without
revisions.3 Other commentators
suggested revisions to the proposed
standard, which are described below.14
Further, two commentators
recommended permitting commercial
mortgage-backed securities to suspend
reporting after one year.1® The adopted
rules reflect changes made in response
to comments. We explain our revisions
with respect to each proposed rule
amendment in more detail throughout
this release.

II. Discussion of the Amendments

As indicated above, Exchange Act
Section 15(d), as amended by the Act,
establishes an ongoing reporting
obligation for each class of ABS for
which an issuer has filed a registration
statement that has become effective
pursuant to the Securities Act. Exchange
Act Section 15(d) also grants the
Commission authority to provide for the
suspension or termination of the duty to
file. We are adopting amendments with
changes made in response to comments
to provide limited relief from these
reporting obligations in a manner that
we believe is appropriate in the public
interest and consistent with the
protection of investors. In addition, we
are adopting rule and form
amendments, substantially as proposed,

12 The public comments we received are available
on our Web site at http://www.sec.gov/comments/
57-02-11/s70211.shtml. See letters from the
American Securitization Forum (‘““ASF”’), Chris
Barnard (‘“Barnard”’), Cleary, Gottlieb, Steen, &
Hamilton LLP (“Cleary”), CRE Finance Council
(“CREFC”), Investment Company Institute (“ICI”),
MetLife, Inc. (“MetLife”), and Mortgage Bankers
Association (“MBA”).

13 See letters from ICI and Barnard.

14 See letters from ASF, Cleary and MetLife.

15 See letters from CREFC and MBA. These
commentators recommended that such securities be
permitted to suspend reporting under the old
Section 15(d) standard, which previously allowed
issuers of securities to suspend Exchange Act
reporting typically after the first year of reporting.
In support of differential treatment, the
commentators pointed to the “Annex A” initial
disclosure package and the “Investor Reporting
Package” used in the commercial mortgage-backed
securities market, suggesting these materials, along
with certain “best practices” projects, provide most,
if not all, of the information that would be required
to be included in the Section 15(d) reports, and
such materials are required to be provided to
investors on a timely basis under the Investor
Reporting Package standards.

to update our rules relating to ABS
takedowns under a shelf registration
statement.

A. Suspension of Exchange Act Section
15(d) Reporting Obligation

1. Proposed Amendments

In the Proposing Release, we
proposed amended Exchange Act Rule
15d-22(b) to provide for suspension of
the reporting obligations for a given
class of ABS pursuant to Exchange Act
Section 15(d) under certain limited
circumstances.1® As revised by the Act,
Exchange Act Section 15(d) no longer
provides for the automatic suspension
of the duty to file periodic and other
reports for issuers of a class of ABS.
Without action by the Commission, ABS
issuers that have filed a registration
statement that has become effective
pursuant to the Securities Act or that
have conducted a takedown off of a
shelf registration statement, would be
obligated to continue to file such reports
for the life of the security.

In the Proposing Release, we noted
that post-issuance reporting of
information by an ABS issuer provides
investors and the market with
transparency regarding many aspects of
the ongoing performance of the
securities and the servicer in complying
with servicing criteria and that such
transparency is valuable in evaluating
transaction performance and making
ongoing investment decisions. We also
indicated our belief that the benefits of
ongoing reporting to investors and the
market where there are only affiliated
holders of the ABS are limited and
would not justify the burden of
reporting by those issuers.
Consequently, we proposed amended
Exchange Act Rule 15d-22(b), which
would provide that the reporting
obligation regarding any class of ABS is
suspended for any fiscal year, other than
the fiscal year within which the
registration statement became effective,
if, at the beginning of the fiscal year
there are no longer any securities of
such class held by non-affiliates of the
depositor that were sold in the
registered transaction. We also proposed
to amend Form 15 to add a checkbox for
ABS issuers to indicate that they are
relying on proposed Exchange Act Rule
15d—-22(b) to suspend their reporting
obligation alerting the market and the
Commission of the change in reporting
status.

16 See the Proposing Release supra note 6.

2. Comments on the Proposed
Amendments

Commentators generally supported an
amendment that would provide for the
suspension of the reporting obligation
for ABS.17 The commentators expressed
varying levels of support for the
Commission’s proposed Exchange Act
Rule 15d-22(b):

e Two commentators supported the
proposal without changes; 18

¢ One commentator recommended a
more stringent standard; 19

¢ One commentator expressed general
support for the proposal subject to
specific comments on the language of
the proposal; 20

¢ One commentator suggested
expanding the set of circumstances
when ABS issuers may suspend
reporting; 21 and

e Two commentators suggested
allowing suspension for commercial
mortgage-backed securities issuers after
one year in keeping with the Section
15(d) standard as it existed prior to the
adoption of Section 942(a) of the Act
amending Exchange Act Section 15(d).22

The proposed rule would have
required an issuer to assess whether
there were any securities held by non-
affiliates of the depositor at the
beginning of the fiscal year. One
commentator recommended accelerating
the timing of when an issuer may assess
whether it may suspend reporting to
enable an issuer to suspend reporting
once there are no non-affiliated holders
or in the alternative, monthly.23 In
addition, this commentator
recommended that the Commission
amend the proposed rule to clarify that,
at such time as none of an issuer’s
registered ABS remain outstanding, the
issuer may immediately cease ongoing
Exchange Act reporting.24 In contrast,
some commentators supported the

17 See letters from ASF, Barnard, Cleary, CREFC,
ICI, MetLife, and MBA.

18 See letters from Barnard and ICIL.

19 See letter from MetLife recommending
permitting suspension “only if (a) ABS of a
particular class are no longer held by non-affiliates
of the depositor and (b) the transaction has matured
(i.e. the collateral has been liquidated from the trust
or otherwise been fully amortized) or been
redeemed or called by the servicer.”

20 See letter from ASF recommending various
changes to the proposed language discussed in
more detail below.

21 See letter from Cleary recommending
permitting suspension or termination of reporting
in two additional circumstances: (1) Where an ABS
is backed by a sufficient concentration of
obligations of an entity (e.g., repackagings) and
reference information under Item 1100(c)(2) of
Regulation AB (17 CFR 229.1100(c)(2)) is
unavailable and (2) where investors voted for
termination after a period of public reporting.

22 See letters from CREFC and MBA.

23 See letter from ASF.

24]d.
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timing of the assessment,25 and one
commentator recommended requiring
an issuer to re-assess its reporting
obligation, including after suspension,
every six months and further
recommended including an anti-
avoidance provision.26

Some commentators recommended
specific revisions to the proposed text of
the rule. The proposed rule would have
provided that the issuer may not
suspend reporting in the “fiscal year
within which the registration statement
became effective.” One commentator
recommended that the Commission
revise the language to instead refer to
the “fiscal year within which the
takedown occurred” to provide
additional clarity on the application of
the rule as it relates to shelf offerings.27
In addition, the proposed rule would
provide for suspension of reporting
obligations in any fiscal year when there
“are no longer any securities of such
class held by non-affiliates of the
depositor.” Two commentators noted
that ABS are often held of record by a
custodian or broker on behalf of
underlying beneficial owners and
suggested that the test should look to
the underlying beneficial owners of the
securities.?8 In addition, one
commentator recommended using the
term ‘“‘are not” rather than saying there
““are no longer” any securities of such
class held by non-affiliates of the
depositor that were sold in the
registered transaction to avoid any
implication that the ABS must have
been previously held by one or more
non-affiliates.2?

3. Final Rule

After considering the comments, we
are adopting amendments to our rules to
provide for suspension of the reporting
obligations for a given class of ABS
pursuant to Exchange Act Section 15(d)
as proposed with some changes as
recommended by commentators. As
adopted, Exchange Act Rule 15d-22(b)
provides that the duty to file annual and
other reports under Section 15(d) is
suspended:

¢ As to any semi-annual fiscal period,
if, at the beginning of the semi-annual
fiscal period, other than a period in the

25 See letters from Barnard and ICL

26 See letter from MetLife. MetLife expressed
concern that there are possible scenarios where a
depositor or its affiliates could potentially acquire
all registered ABS securities of a particular class
that were not held by such entities prior to the
Section 15(d) re-assessment determination date and
then re-sell such securities to non-affiliates in
secondary transactions during the course of the
fiscal year.

27 See letter from ASF.

28 See letters from ASF and MetLife.

29 See letter from ASF.

fiscal year within which the registration
statement became effective or, for shelf
offerings, the takedown occurred, there
are no ABS of such class that were sold
in a registered transaction held by non-
affiliates of the depositor and a
certification on Form 15 has been
filed; 30 or

e When there are no ABS of such
class that were sold in a registered
transaction still outstanding,
immediately upon the filing with the
Commission of a certification on Form
15 if the issuer has filed all required
reports for the most recent three fiscal
years.31

In addition, the final rule amends
Form 15 to add a checkbox for ABS
issuers to indicate that they are relying
on Exchange Act Rule 15d-22(b) to
suspend their reporting obligation and
adds two Notes to paragraph (b). Note 1
indicates that securities held of record
by a broker, dealer, bank or nominee
shall be considered as held by the
separate accounts for which the
securities are held. Note 2 includes an
anti-avoidance provision, as described
below.

In response to comments, Exchange
Act Rule 15d-22(b) has been changed

from the proposal in the following ways:

o The final rule provides for the
timing of the suspension of the duty to
file to be tested at the beginning of the
semi-annual fiscal period rather than
annually as proposed. The semi-annual
assessment provided in the final rule
requires an issuer to assess whether it is
required to report more often than the
proposed rule. The increased frequency
of the required assessment seeks to
alleviate concerns regarding reporting
and information gaps that could occur
with annual assessments by making it
harder to evade the reporting
requirements as well as reduce costs
imposed by requiring reporting for the
remainder of the year when the ABS are
held solely by affiliates of the
depositor.32 We do not believe more

30 The final rule clarifies that the issuer must
make its determination as of the beginning of the
semi-annual fiscal period and file a certification on
Form 15 in the semi-annual fiscal period within
which the issuer suspends its reporting obligation.

31 The final rule, consistent with Exchange Act
Rule 12h-3, also states that if the certification on
Form 15 is withdrawn or denied, the issuer is
obligated, within 60 days, to file all reports that
would have been required if such certification had
not been filed. The final rule provides conditions
for the immediate suspension of reporting that are
not required when the issuer suspends reporting
after its semi-annual assessment that may help to
reduce confusion or gaps in reporting upon
immediate suspension and are consistent with the
conditions established under Exchange Act Rule
12h-3.

32 See letters from ASF and MetLife. The final
rule requires ABS issuers, like other issuers that

frequent assessments to allow
suspension are appropriate because if
conducted more frequently, these
assessments might result in an ABS
issuer frequently changing its reporting
status and thereby result in less
continuity in its annual and other
reports and the creation of disclosure
gaps that could be detrimental to
investors’ ability to evaluate ABS
performance and make ongoing
investment decisions.

e The final rule provides that an
issuer of ABS may not suspend
reporting “‘in the fiscal year within
which the registration statement became
effective, or, for offerings conducted
pursuant to § 230.415(a)(1)(vii) or
§230.415(a)(1)(x), the takedown for the
offering occurred.” The language was
revised in response to comments to
provide additional clarity on the
application of the rule as it relates to
shelf offerings.33

e The final rule uses the term ““there
are no asset-backed securities” rather
than the proposed ‘““there are no longer
any asset-backed securities” to avoid
any implication that the ABS must have
been held by one or more non-
affiliates.34

¢ The final rule specifically provides
for the immediate suspension upon
filing of a Form 15 of the duty to file
when there are no ABS of a class that
were sold in a registered transaction still
outstanding subject to conditions that
are consistent with similar conditions in
Exchange Act Rule 12h-3.35 As
requested, the final rule makes clear that
an issuer may immediately suspend
reporting when the securities have been
retired or fully paid. In providing for
immediate suspension in our rules, we
have also added obligations that are
consistent with similar conditions in
Exchange Act Rule 12h—3 and may help
reduce possible confusion or gaps in
reporting that could occur with an
immediate suspension of reporting.

e The final rule adds a Note to
paragraph (b) of Exchange Act Rule
15d-22 clarifying that securities held of
record by a broker, dealer, bank or
nominee for any of them for the
accounts of customers are considered
held by the separate accounts for which
they are held. Thus, if an investment
bank is an ABS issuer and holds

must comply with Section 15(d), to assess
periodically whether they may suspend their duty
to file. Pursuant to Section 15(d) and our rules,
issuers may be permitted to suspend their duty to
file after one assessment, but may be required to
recommence reporting after a subsequent
assessment.

33 See letter from ASF.

34 See letter from ASF.

35 See letter from ASF.
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securities in its name for the benefit of
other non-affiliated investors, it cannot
suspend reporting. Conversely, if an
unaffiliated bank or broker holds ABS
for affiliates of the ABS issuer, the
unaffiliated status of the broker or bank
will not preclude suspension of
reporting.36

e The final rule adds a Note to
paragraph (b) of Exchange Act Rule
15d-22(b) providing that an issuer may
not suspend reporting if securities are
acquired and resold by affiliates as part
of a plan or scheme to evade the
reporting obligations of Section 15(d).37

The proposal and the final rules that
we are adopting today sought to provide
for the suspension of the reporting
obligation for a given class of ABS
under limited circumstances. Two
commentators requested that
commercial mortgage-backed securities
issuers be permitted to suspend
reporting based on the use of their
industry reporting standards.3® We are
not adopting those recommendations
because we believe that there are
benefits to investors and the market of
uniform disclosure standards provided
by Regulation AB and public access to
such uniform disclosure, and that such
an approach is more consistent with
Exchange Act Section 15(d), as amended
by the Act. In addition, we are not
adopting another commentator’s
recommendations to permit suspension
of reporting for repackaging ABS where
reference issuers stop reporting or to
permit suspension where requested by a
majority of holders.3® We are not
adopting the recommendation regarding
repackaging transactions because the
concentration of the significant obligor
in the asset pool makes the information
material. The need for the information
about the underlying issuer in the
reports for the ABS does not change due
to a change in the reporting status of the
underlying issuer.4? In addition, we are
not adopting the recommendation to
permit suspension where requested by a
majority of investors because any such
suspension would limit the information
available to investors and the
marketplace for ABS with non-affiliated
holders and could result in a reduction
of the minority holders ability to sell
and the price at which they may be able
to sell their securities.

36 See letter from ASF and MetLife.

37 See letter from MetLife and note 26. This
change should address the concern described by
MetLife.

38 See letters from CREFC and MBA.

39 See letter from Cleary.

40 See the ABS Adopting Release at 1554.

B. Revisions to Existing Exchange Act
Rule Provisions

In light of the statutory changes to
Exchange Act Section 15(d), we
proposed to revise Exchange Act Rule
15d-22 to indicate when annual and
other reports need to be filed and when
starting and suspension dates are
determined with respect to a takedown.
We also proposed to amend Exchange
Act Rule 12h—-3(b)(1) to conform the rule
to the language of amended Exchange
Act Section 15(d) and to add a clarifying
note.

1. Proposed Amendments

We proposed to amend Exchange Act
Rule 15d-22 to retain the approach
relating to separate takedowns in
current Exchange Act Rules 15d—-22(a)
and 15d-22(b) in a revised Exchange
Act Rule 15d-22(a). Under the
amendments we proposed, Exchange
Act Rule 15d-22(a)(1) would provide
that with respect to an offering of ABS
sold off the shelf pursuant to Securities
Act Rule 415(a)(1)(x),4? the requirement
to file annual and other reports pursuant
to Exchange Act Section 15(d) regarding
a class of securities commences upon
the first bona fide sale in a takedown of
securities under the registration
statement. Under the amendments we
proposed, Exchange Act Rule 15d—
22(a)(2) would establish that the
requirement to file annual and other
reports pursuant to Exchange Act
Section 15(d) regarding a class of
securities is determined separately for
each takedown of securities under the
registration statement. Exchange Act
Rule 15d-22(c) would remain
substantially unchanged, except for
minor revisions to reflect the
amendments discussed above. Finally,
under the amendments we proposed,
Exchange Act Rule 12h-3(b)(1) would
exclude ABS from the classes of
securities eligible for suspension
(tracking the language of the Exchange
Act) and a note would be added to
Exchange Act Rule 12h-3 to direct ABS
issuers to Exchange Act Rule 15d-22 for
the requirements regarding suspension
of reporting for ABS.

2. Comments on the Proposed
Amendments

Commentators expressed general
support, and no commentators provided
specific comment on these proposed
revisions.42

3. Final Rule

After further consideration, we are
adopting the amendments to our rules

4117 CFR 230.415(a)(1)(x).

42 See letters from ASF and Barnard.

relating to when annual and other
reports need to be filed and when
starting and suspension dates are
determined with respect to a takedown
substantially as proposed.#3 We are also
adopting the changes to Exchange Act
Rule 12h-3(b)(1) to conform the rule to
the language of amended Exchange Act
Section 15(d), and provide a clarifying
note to Exchange Act Rule 12h—3(b)(1)
as proposed. In addition to the changes
to Exchange Act Rule 12h-3 that we
proposed, we are adding a clarifying
note to Exchange Act Rule 12h—6
directing foreign private issuers that are
ABS issuers to Exchange Act Rule 15d—
22 for the requirements regarding
suspension of reporting of ABS.

IIL. Paperwork Reduction Act

A. Background

Certain provisions of the disclosure
rules and forms applicable to ABS
issuers contain “collection of
information” requirements within the
meaning of the Paperwork Reduction
Act of 1995 (“PRA”’).44 The Commission
published a notice requesting comment
on the collection of information
requirements in the Proposing Release
for the amendments, and submitted
these requirements to the Office of
Management and Budget for review in
accordance with the PRA.45 An agency
may not conduct or sponsor, and a
person is not required to comply with,
a collection of information unless it
displays a currently valid control
number. The titles for the affected
collections of information are:

(1) “Form 10-K”’ (OMB Control No.
3235-0063);

(2) “Form 10-D”’ (OMB Control No.
3235-0604);

(3) “Form 8-K” (OMB Control No.
3235-0288); and

(4) “Form 15” (OMB Gontrol No.
3235-0167).

Compliance with the information
collections is mandatory. Responses to
the information collections are not kept
confidential and there is no mandatory
retention period for the collections of
information.

Our PRA burden estimate for Form
10-K, Form 8-K and Form 15 is based
on an average of the time and cost
incurred by all types of public
companies, not just ABS issuers, to
prepare the collection of information.
Form 10-D is a form that is only
prepared and filed by ABS issuers. Form
10-D is filed within 15 days of each
required distribution date on the ABS,

43 As adopted we are including a reference to
Securities Act Rule 415(a)(1)(vii).

4444 U.S.C. 3501 et seq.

4544 U.S.C. 3507(d) and 5 CFR 1320.11.
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as specified in the governing documents
for such securities, containing periodic
distribution and pool performance
information.

Our PRA burden estimates for the
collections of information are based on
information that we receive on entities
assigned to Standard Industrial
Classification Code 6189, the code used
by ABS issuers, as well as information
from outside data sources.4® In the
Proposing Release, we based our
estimates on an average of the data that
we have available for years 2004
through 2009. In some cases, our
estimates for the number of ABS issuers
that file Form 10-D with the
Commission are based on an average of
the number of ABS offerings in 2006
through 2009.47

In the Proposing Release we requested
comment on the PRA analysis. No
commentators responded to our request
for comment on the PRA analysis.
Subsequent to the enactment of the Act,
the number of Forms 10-K, 8—K and 10—
D filed by ABS issuers is expected to
increase each year by the number of
ABS registered offerings and the number
of Forms 15 filed by ABS issuers is
expected to decrease by a similar
number.

The amendments provide for ABS
issuers to suspend their reporting
obligation under certain circumstances.
While we expect that some issuers will
be able to suspend their reporting
obligations in the future as a result of
the rules we adopt today, for purposes
of the PRA, we estimated that the
proposal will not affect our PRA
estimates over the next three years.*8
We also estimated that the amendments
to Exchange Act Rule 15d—-22 relating to
reporting and shelf registration and
Exchange Act Rule 12h-3 to conform
the rule to Exchange Act Section 15(d)
will not affect our PRA estimates.

The amendments are generally
consistent with our proposals, although
the amendments do provide for semi-

46 We rely on two outside sources of ABS
issuance data. We use the ABS issuance data from
Asset-Backed Alert on the initial terms of offerings,
and we supplement that data with information from
Securities Data Corporation (SDC).

47 Form 10-D was not implemented until 2006.
Before implementation of Form 10-D, ABS issuers
often filed their distribution reports under cover of
Form 8-K.

48 Since historical data on the numbers of classes
of ABS that reduce their non-affiliated holders to
zero is not generally available, we are using
statistics relating to average expected deal life to
establish our PRA estimate. Statistics compiled
from SDC Platinum suggest that the average
expected deal life of a class of ABS is over 5 years.

annual assessment, rather than an
annual assessment, and provide for
immediate suspension of reporting
when there are no outstanding ABS. We
do not believe that the changes from our
proposal will affect our PRA estimates.

As indicated above, we do not
estimate that the final rules will affect
our PRA estimates over the next three
years, however, as explained in further
detail in the Proposing Release, the
Act’s amendment to Section 15(d) is
expected to effect the number of
periodic and current reports and Forms
15 filed by ABS issuers each year.

We are revising our estimates to
reflect 2010 data regarding ABS filings.
In the Proposing Release we based our
estimates for the number of ABS issuers
on an average of the data that we have
available for years 2004 through 2009.
The yearly average of ABS registered
offerings with the Commission over the
period from 2004 to 2009 was 958. The
yearly average of ABS registered
offerings with the Commission over the
period from 2005 to 2010, a similar 6-
year period, was 751.49 As a result, for
PRA purposes, we are updating our
estimates of annual increases in Form
10-K filings to 751 filings,5° in Form
10-D filings to 4,506 filings,5! and in
Form 8-K to 1,127 filings 52 and

49'We have chosen to continue using a six year
average to estimate the number of ABS registered
offerings despite the significant drop off in filings
after 2007. As discussed in the Proposing Release,
in order to estimate the number of Forms 10-K,
Forms 10-D, Forms 8-K, and Forms 15 filed by
ABS issuers for PRA purposes, we average the
estimate of the number of those forms over three
years. For the first year of our average, we are using
an updated number of 751 as an estimate for the
number of issuers we expect to file Forms 10-K,
Forms 10-D and Forms 8-K. In the second year, we
increase our estimate by 751 to a total of 1,502 and
in the third year, the addition of another 751 brings
the total to 2,253. The average number of issuers
that we expect to file forms over three years would,
therefore, be 1,502, however 751 of those issuers
would have filed forms prior to the statutory
change. We reduce the estimated increase by 751
to account for those issuers. We are therefore
increasing our estimate by 751 issuers to account
for the increase in the number of issuers that will
be required to file reports as a result of the statutory
change. See the Proposing Release supra note 6 at
note 30.

50 As discussed above, we estimate that an
additional 751 issuers will be required to file
reports as a result of the statutory change. We
continue to estimate that each ABS issuer would
have one annual Form 10K filing.

51 We continue to estimate that each ABS issuer
would have six annual Form 10-D filings resulting
in 4,506 additional Form 10-D filings (751 ABS
issuers x 6 filings) as a result of the statutory
change.

52 We continue to estimate that each ABS issuer
would have 1.5 annual Form 8-K filings resulting
in 1,127 additional Form 8-K filings (751 ABS

reducing the annual decrease in Form
15 filings to 751 filings.53 In addition,
consistent with our estimate in the
Proposing Release that an average of six
Form 10-D filings will be filed annually
instead of ten Form 10-D filings, which
forms the basis of the current PRA
inventory for Form 10-D, we are
reducing our current inventory of
annual responses to Form 10-D to
reflect the new annual estimate.

In summation, we estimate, for PRA
purposes, increases of 90,120 total
burden hours for Form 10-K (751 Forms
10-K times 120 burden hours per filing),
135,180 total burden hours for Form 10—
D (4,506 Forms 10-D times 30 burden
hours per filing), and 5,635 total burden
hours for Form 8-K (1,127 Forms 8-K
times 5 burden hours per filing), as well
as a decrease of 1,127 total burden hours
for Form 15 (751 Forms 15 times 1.5
burden hours per filing) as a result of
the statutory changes to Exchange Act
Section 15(d).54¢ We allocate 75% of
those hours (an increase of 67,590 hours
for Form 10-K, 101,385 hours for Form
10-D, and 4,226 hours for Form 8-K) to
internal burden and the remaining 25%
to external costs using a rate of $400 per
hour (an increase of $9,012,000 for Form
10-K, $13,518,000 for Form 10-D and
$563,500 for Form 8-K). In addition, we
estimate, for PRA purposes, a decrease
in total burden hours due to a change in
agency estimate of the number of annual
Form 10-D filings of 120,000 (4,000
Form 10-D filings times 30 burden
hours per filing). We allocate 75% of
those hours to internal burden (a
decrease of 90,000) and the remaining
25% to external costs using a rate of
$400 per hour (a decrease of
$12,000,000).

The table below illustrates the
changes in annual compliance burden
in the collection of information in hours
and costs for existing reports for ABS
issuers as a result of the statutory
changes mandated by the Act as well as
the reduction in the estimated number
of Form 10-D filings described above.

issuers x 1.5 filings) as a result of the statutory
change.

53 As indicated in the Proposing Release, we
assume that in any given year the issuers of all
registered ABS issued in the prior year would have
suspended reporting using Form 15. After the
implementation of the Act, issuers are no longer
able to automatically suspend reporting; therefore,
Form 15 will no longer be used by these ABS
issuers as it was in the past. As a result, for the
purposes of PRA, we estimate a decrease in Form
15 filings of 751.

54 We allocate all of the burden for Form 15
filings to internal burden hours.



52554 Federal Register/Vol.

76, No. 163/ Tuesday, August 23, 2011/Rules and Regulations

Current Proposed Current Decrease or Proposed Current I?,?grr::ss: igr Proposed
Form annual annual burden increase in burden professional rofessional professional
responses responses hours burden hours hours costs P costs costs
13,545 14,296 21,363,548 67,590 21,431,138 | $2,848,473,000 $9,012,000 | $2,857,485,000
10,000 10,506 225,000 11,385 236,385 30,000,000 1,518,000 31,518,000
115,795 116,922 493,436 4,226 497,662 54,212,000 563,500 54,775,500
3,000 2,249 4,500 (1,127) 3,373 0 0 0

IV. Benefit-Cost Analysis

Exchange Act Section 15(d) generally
establishes an ongoing reporting
obligation for issuers with a registration
statement that has become effective
pursuant to the Securities Act. Prior to
enactment of the Act, Exchange Act
Section 15(d) provided that for issuers
without a class of securities registered
under the Exchange Act the duty to file
ongoing reports is automatically
suspended as to any fiscal year, other
than the fiscal year within which the
registration statement for the securities
became effective, if the securities of
each class to which the registration
statement relates are held of record by
less than 300 persons. The Act amended
Exchange Act Section 15(d) to eliminate
the automatic suspension of the duty to
file ongoing Exchange Act reports for
ABS issuers and granted the
Commission authority to issue rules
providing for the suspension or
termination of such duty. The
Commission is exercising its authority
under the Exchange Act, as amended by
the Act, by amending Exchange Act
Rules 12h-3, 12h—6 and 15d-22 to
provide for the suspension of the duty
to file for certain ABS issuers and
reduce their compliance costs as
discussed in this release.>>

The Commission is sensitive to the
benefits and costs imposed by the rules
it is amending. The discussion below
focuses on the benefits and costs of the
decisions made by the Commission in
the exercise of its new exemptive
authority provided by the Act, rather
than the costs and benefits of the Act
itself.

A. Benefits

The amendments the Commission is
adopting allow an issuer to suspend
reporting under certain circumstances
and update certain provisions relating to
reporting obligations under a shelf
registration statement. Providing for
issuers to suspend reporting would
provide the benefit of allowing those
issuers that are now required by the Act
to continue reporting to avoid the costs

55 The proposed amendments to Exchange Act
Rules 12h-3, 12h—-6 and 15d—22(a) and (c) do not
substantively alter the current requirements and
should help issuers comply with their obligations
and avoid confusion.

of preparing and filing annual and
periodic reports with the Commission
when only affiliates of the depositor
hold any outstanding securities of the
classes sold in registered transactions.

We believe that reporting of the
ongoing performance of an ABS is
useful to investors and the market by
providing readily accessible information
upon which investors may evaluate
performance and make ongoing
investment decisions. We also
recognize, however, that there are
circumstances where the costs do not
justify the benefits of reporting to
investors and the market. In adopting
rules to provide for the suspension or
termination of the duty to file for certain
ABS issuers, we have sought to balance
the value of the information to investors
and the market with the burden on the
issuers of preparing the reports. More
specifically, we believe that when there
are only affiliated holders of the ABS,
those affiliates will generally be able to
receive relevant information because of
their relationship with the depositor.
Therefore, we are adopting new
Exchange Act Rule 15d-22(b) to provide
for issuers to suspend their reporting
obligation under Section 15(d), as to any
semi-annual fiscal period, if, at the
beginning of the semi-annual fiscal
period, there are no longer ABS of the
class that were sold in a registration
statement held by non-affiliates of the
depositor and a certification on Form 15
has been filed.

We originally proposed that ABS
issuers assess annually whether non-
affiliates hold the ABS sold in registered
transactions. We recognize that there is
a trade-off between allowing the
assessment to take place too frequently
or not frequently enough. If the
assessment is conducted frequently, it
might result in an ABS issuer changing
its reporting status often with the effect
of less continuity in its annual and other
reports. Reporting gaps could be
detrimental to investors’ ability to
evaluate ABS performance and make
ongoing investment decisions. However,
more frequent assessments will allow an
ABS issuer to report less and cease
reporting as soon as non-affiliates no
longer hold its securities, thus reducing
the issuer’s reporting burden and
associated costs. Less frequent

assessment of whether only affiliates
hold the registered ABS issued, might
result in unnecessary continued
reporting until the assessment is made,
up to 12 months for an annual
assessment. The new Exchange Act Rule
15d—22(b) allows for semi-annual
assessment, which we believe
appropriately balances these competing
interests.

B. Costs

In revising Exchange Act Section
15(d), Congress exhibited an intent to
increase the continued reporting by ABS
issuers, but gave the Commission
authority to place limitations on that
reporting in the public interest. The
Commission exercised this authority
and is adopting amendments allowing
ABS issuers to suspend their reporting
obligation under certain limited
conditions. Providing for the suspension
of reporting limits the ability of market
participants to access and review
information for those ABS that suspend
reporting. We believe that this cost is
mitigated under these conditions, since
affiliates will generally be able to
receive relevant information because of
their relationship with the depositor.
Thus, only non-holders of a particular
ABS are affected. Furthermore, the
utility of the information to market
participants is limited since ABS owned
solely by affiliates generally have no
public market.

We recognize that there are additional
costs to assessing holders semi-annually
and preparing ongoing disclosure for
registered transactions relative to the
costs of issuing in the private markets.
An issuer’s decision about whether to
issue registered ABS may be affected by
the threshold at which issuers may
suspend their reporting obligations
under Section 15(d). We solicited
comments on whether an alternative
suspension threshold might mitigate
this effect or be more appropriate for
other reasons. Although three
commentators responded to our request
with suggested alternatives, we are not
adopting those alternatives, as discussed
in Section II.A.3. above. No
commentator provided us with data or
analysis that would support an
alternative threshold. Thus, we continue
to believe that a threshold of zero non-



Federal Register/Vol. 76, No. 163/Tuesday, August 23, 2011/Rules and Regulations

52555

affiliates is consistent with the Act and
presents an appropriate balance
between the value of the reported
information to investors and the market,
and the costs of preparing the reports.

V. Consideration of Burden on
Competition and Promotion of
Efficiency, Competition and Capital
Formation

Section 23(a) of the Exchange Act 56
requires the Commission, when making
rules and regulations under the
Exchange Act, to consider the impact a
new rule would have on competition.
Section 23(a)(2) prohibits the
Commission from adopting any rule that
would impose a burden on competition
not necessary or appropriate in
furtherance of the purposes of the
Exchange Act. Section 3(f) of the
Exchange Act 57 requires the
Commission, when engaging in
rulemaking that requires it to consider
whether an action is necessary or
appropriate in the public interest, to
consider, in addition to the protection of
investors, whether the action would
promote efficiency, competition, and
capital formation. The discussion below
focuses on the effects of the decisions
made by the Commission in the exercise
of its new exemptive authority provided
by the Act, rather than the effects of the
Act itself.

The Act amended Exchange Act
Section 15(d) to eliminate the automatic
suspension of the duty to file ongoing
Exchange Act reports for ABS issuers
and granted the Commission authority
to issue rules providing for the
suspension or termination of such duty.
The Commission is exercising its
authority under the Act by amending
Exchange Act Rules 12h-3, 12h—6 and
15d-22 to provide for the suspension of
the duty to file for certain ABS issuers
and reduce their compliance costs as
discussed in this release.

The amendments update the reporting
requirements for takedowns from shelf
registration in Exchange Act Rule 15d—
22 and provide for the suspension of the
duty to file for certain ABS issuers as
discussed in this release. Providing for
ABS issuers with only affiliated holders
to suspend their duty to file decreases
transparency regarding those issuers.
The suspension of the duty to file
reduces compliance costs for issuers,
which could increase efficiency and
facilitate capital formation.

An inability to suspend the duty to
file may encourage some issuers to offer
ABS privately or not to issue ABS at all,
rather than registering those ABS and

5615 U.S.C. 78w(a).
5715 U.S.C. 78c(f).

incurring the ongoing reporting costs. If
issuers register fewer ABS, this would
reduce liquidity, decrease transparency
in the ABS market and decrease capital
formation. The amendments provide for
ABS issuers to suspend their duty to file
when they have only affiliated investors
remaining and provide issuers certainty
regarding when they may suspend
reporting, which may encourage some
ABS issuers to register ABS and offer
ABS in the public markets. These
changes are intended to mitigate the
aforementioned incentives to offer ABS
privately or not to issue ABS at all.

The clarifications provided in
Exchange Act Rule 15d-22, 12h-3, and
12h—6 may have a beneficial effect on
the efficiency of managing ABS
offerings, especially takedowns from
ABS shelf registration, by providing
issuers with a better understanding of
their Exchange Act reporting obligations
and facilitating compliance.

We do not believe the amendments
will have an impact or burden on
competition.

VI. Regulatory Flexibility Act
Certification

Under Section 605(b) of the
Regulatory Flexibility Act, we certified
that, when adopted, the proposals
would not have a significant economic
impact on a substantial number of small
entities. We included the certification in
Part IX of the Proposing Release, but
received no comment.

VIL. Statutory Authority and Text of
Rule and Form Amendments

We are adopting the amendments
contained in this document under the
authority set forth in Sections 3(b), 12,
13, 15, 23(a), and 36 of the Exchange
Act.

List of Subjects in 17 CFR Parts 240 and
249

Reporting and recordkeeping
requirements, Securities.

For the reasons set out above, Title 17,
Chapter II of the Code of Federal
Regulations is amended as follows:

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

m 1. The authority citation for part 240
continues to read in part as follows:

Authority: 15 U.S.C. 77c, 77d, 77g, 77j,
77s,77z2-2,772-3, 77eee, 778gg, 77nnn,
77sss, 77ttt, 78c, 78d, 78e, 78f, 78g, 781, 78j,
78j-1, 78k, 78k-1, 781, 78m, 78n, 78n-1, 780,
780-4, 78p, 78q, 78s, 78u-5, 78w, 78x, 78ll,
78mm, 80a—20, 80a—23, 80a—29, 80a—37, 80b—
3, 80b—4, 80b-11, and 7201 et seq.; and 18

U.S.C. 1350 and 12 U.S.C. 5221(e)(3), unless
otherwise noted.
* * * * *

m 2. Amend § 240.12h-3 by:
m a. In paragraph (b)(1) introductory text
adding ““, other than any class of asset-
backed securities,” in the first sentence
after “Any class of securities”’; and
m b. Adding a Note to paragraph (b).

The addition reads as follows:

§240.12h-3 Suspension of duty to file
reports under section 15(d).
* * * * *

Note to Paragraph (B): The suspension of
classes of asset-backed securities is addressed
in §240.15d-22.

* * * * *

m 3. Amend § 240.12h—6 by adding a
Note after paragraph (i) to read as
follows:

§240.12h—-6 Certification by a foreign
private issuer regarding the termination of
registration of a class of securities under
section 12(g) or the duty to file reports
under section 13(a) or section 15(d).
* * * * *

(i) * * %

Note to § 240.12h-6: The suspension of
classes of asset-backed securities is addressed
in § 240.15d-22.

* * * * *

W 4. Revise § 240.15d—22 to read as
follows:

§240.15d-22 Reporting regarding asset-
backed securities under section 15(d) of the
Act.

(a) With respect to an offering of asset-
backed securities registered pursuant to
§230.415(a)(1)(vii) or § 230.415(a)(1)(x)
of this chapter:

(1) Annual and other reports need not
be filed pursuant to section 15(d) of the
Act (15 U.S.C. 780(d)) regarding any
class of securities to which such
registration statement relates until the
first bona fide sale in a takedown of
securities under the registration
statement; and

(2) The starting and suspension dates
for any reporting obligation under
section 15(d) of the Act (15 U.S.C.
780(d)) with respect to a takedown of
any class of asset-backed securities are
determined separately for each
takedown of securities under the
registration statement.

(b) The duty to file annual and other
reports pursuant to section 15(d) of the
Act (15 U.S.C. 780(d)) regarding any
class of asset-backed securities is
suspended:

(1) As to any semi-annual fiscal
period, if, at the beginning of the semi-
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annual fiscal period, other than a period
in the fiscal year within which the
registration statement became effective,
or, for offerings conducted pursuant to
§230.415(a)(1)(vii) or § 230.415(a)(1)(x),
the takedown for the offering occurred,
there are no asset-backed securities of
such class that were sold in a registered
transaction held by non-affiliates of the
depositor and a certification on Form 15
(17 CFR 249.323) has been filed; or

(2) When there are no asset-backed
securities of such class that were sold in
a registered transaction still
outstanding, immediately upon filing
with the Commission a certification on
Form 15 (17 CFR 249.323) if the issuer
of such class has filed all reports
required by Section 13(a), without
regard to Rule 12b-25 (17 CFR 249.322),
for the shorter of its most recent three
fiscal years and the portion of the
current year preceding the date of filing
Form 15, or the period since the issuer
became subject to such reporting
obligation. If the certification on Form
15 is subsequently withdrawn or
denied, the issuer shall, within 60 days,
file with the Commission all reports
which would have been required if such
certification had not been filed.

Note 1 to Paragraph (b): Securities held of
record by a broker, dealer, bank or nominee
for any of them for the accounts of customers
shall be considered as held by the separate
accounts for which the securities are held.

Note 2 to Paragraph (b): An issuer may not
suspend reporting if the issuer and its
affiliates acquire and resell securities as part
of a plan or scheme to evade the reporting
obligations of Section 15(d).

(c) This section does not affect any
other reporting obligation applicable
with respect to any classes of securities
from additional takedowns under the
same or different registration statements
or any reporting obligation that may be
applicable pursuant to section 12 of the
Act (15 U.S.C. 78]).

PART 249—FORMS, SECURITIES
EXCHANGE ACT OF 1934

m 5. The authority citation for part 249
continues to read in part as follows:

Authority: 15 U.S.C. 78a et seq. and 7201
et seq.; and 18 U.S.C. 1350, unless otherwise
noted.

* * * * *

m 6. Amend Form 15 (referenced in
§249.323) by:

m a. Adding a checkbox referring to
“Rule 15d-22(b)” after the checkbox
referring to “Rule 15d-6"; and

m b. By revising the first sentence of the
Instruction to read: “This form is
required by Rules 12g—4, 12h—3, 15d-6
and 15d—22 of the General Rules and

Regulations under the Securities
Exchange Act of 1934.”
Note: The text of Form 15 does not and this

amendment will not appear in the Code of
Federal Regulations.

By the Commission.
Dated: August 17, 2011.
Elizabeth M. Murphy,
Secretary.
[FR Doc. 2011-21500 Filed 8-22-11; 8:45 am)]
BILLING CODE 8011-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1 and 602
[TD 9547]
RIN 1545-BF05

Election To Expense Certain Refineries

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations and removal of
temporary regulations.

SUMMARY: This document provides final
regulations relating to the election to
expense qualified refinery property
under section 179C of the Internal
Revenue Code (Code). These final
regulations adopt the temporary
regulations with certain modifications
to reflect changes to the law made by
the Energy Improvement and Extension
Act of 2008.

DATES: Effective Date: These regulations
are effective August 22, 2011.

FOR FURTHER INFORMATION CONTACT:
Philip Tiegerman (202) 622—-3110 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in these regulations has been
reviewed and approved by the Office of
Management and Budget in accordance
with the Paperwork Reduction Act of
1995 (44 U.S.C. 3507(d)) under control
number (1545-2103). Responses to this
collection of information are mandatory.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid OMB control number.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

Section 179C was added to the Code
by section 1323(a) of the Energy Policy
Act of 2005, Public Law 109-58 (119
Stat. 594), to encourage the construction
of new refineries and the expansion of
existing refineries to enhance the
nation’s refinery capacity. Section
179C(a) allows a taxpayer to elect to
deduct as an expense 50 percent of the
cost of any qualified refinery property.
The remaining 50 percent of the
taxpayer’s qualifying expenditures
generally are recovered under section
168 and section 179B, if applicable. All
costs properly capitalized into qualified
refinery property are includable in the
cost of the qualified refinery property.

As originally enacted, section
179C(c)(1)(B) required that qualified
refinery property be placed in service by
a taxpayer after August 8, 2005, and
before January 1, 2012. Under section
179C(c)(1)(F) as originally enacted, (i)
the construction of the property must
have been subject to a written binding
construction contract entered into
before January 1, 2008, (ii) the property
must have been placed in service before
January 1, 2008, or (iii) in the case of
self-constructed property, the
construction of the property must have
begun after June 14, 2005, and before
January 1, 2008. Section 179C(d)(1)
originally required that a qualified
refinery be designed to serve the
primary purpose of processing liquid
fuel from crude oil or qualified fuels (as
defined in section 45K(c)). Under
section 179C(e) as originally enacted,
qualified refinery property must have
enabled the existing qualified refinery to
increase total volume output
(determined without regard to asphalt or
lube oil) by 5 percent or more on an
average daily basis or to process
qualified fuels (as defined in section
45K(c)) at a rate that is equal to or
greater than 25 percent of the total
throughput of the qualified refinery on
an average daily basis.

Section 209 of the Energy
Improvement and Extension Act of 2008
(the 2008 Act”), Division B, Public
Law 110-343 (122 Stat. 3765), amended
section 179C in several respects. The
2008 Act extended the placed in service
date of section 179C(c)(1)(B) to January
1, 2014. In addition, the 2008 Act
amended section 179C(c)(1)(F) to
provide that (i) the construction of the
property must be subject to a written
binding construction contract entered
into before January 1, 2010, (ii) the
property must be placed in service
before January 1, 2010, or (iii) in the
case of self-constructed property, the
construction of the property must begin
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after June 14, 2005, and before January
1, 2010.

Effective for property placed in
service after October 3, 2008, the 2008
Act amended the definition of
“qualified refinery’” under section
179C(d)(1) to include a refinery that is
designed to serve the primary purpose
of processing liquid fuel directly from
shale or tar sands, and expanded the
production capacity requirement of
section 179C(e)(2) to include property
that enables the existing qualified
refinery to process shale or tar sands.

On July 9, 2008, the Treasury
Department and the IRS published in
the Federal Register temporary
regulations (TD 9412), 73 FR 39230, and
a notice of proposed rulemaking (REG—
146895-05), 73 FR 39270, by Cross-
reference to temporary regulations. A
public hearing was scheduled for
November 20, 2008. The public hearing
was cancelled on November 6, 2008 (73
FR 66001) because no written comments
or requests to speak were received.

The temporary regulations and
proposed regulations are hereby
removed and the final regulations adopt
the rules of the temporary and proposed
regulations with certain revisions,
described below, to reflect amendments
to the statute made by the 2008 Act.

Explanation of Provisions

Placed in Service and Construction and
Written Binding Contract Requirements

Section 1.179C-1T(b)(4) and
§1.179C-1T(b)(7)(i)(A) of the temporary
regulations required that qualified
refinery property be placed in service by
the taxpayer after August 8, 2005, and
before January 1, 2012. Section 1.179C—
1(b)(4) and § 1.179C-1(b)(7)(i)(A) of the
final regulations provide that the
property must be placed in service after
August 8, 2005, and before January 1,
2014.

Section 1.179C-1T(b)(7)(iii) of the
temporary regulations provided that the
manufacture, construction, or
production of self-constructed property
must begin before January 1, 2008.
Under § 1.179C—-1(b)(7)(iii) of the final
regulations, the manufacture,
construction, or production of self-
constructed property must begin before
January 1, 2010.

Under § 1.179C-1T(b)(7)(iii)(C) of the
temporary regulations, a component of
self-constructed property had to be
acquired or self-constructed before
January 1, 2008, in order to qualify as
qualified refinery property. Section
1.179C-1(b)(7)(iii)(C) of the final
regulations provides that the component
must be acquired or self-constructed
before January 1, 2010.

Qualified Refinery Property

Section 1.179C-1T(b)(2)(i) of the
temporary regulations provided that a
qualified refinery is any refinery located
in the United States that is designed to
serve the primary purpose of processing
crude oil or qualified fuels. The final
regulations add new § 1.179C—
1(b)(2)(i)(A) and new §1.179C—
1(b)(2)(1)(B). Section 1.179C—
1(b)(2)(1)(A) of the final regulations
provides that in the case of property
placed in service after August 8, 2005,
and on or before October 3, 2008, a
qualified refinery is any refinery located
in the United States that is designed to
serve the primary purpose of processing
liquid fuel from crude oil or qualified
fuels. Section 1.179C-1(b)(2)(i)(B) of the
final regulations provides that, in the
case of property placed in service after
October 3, 2008, and before January 1,
2014, a qualified refinery is any refinery
located in the United States that is
designed to serve the primary purpose
of processing liquid fuel from crude oil,
qualified fuels, or directly from shale or
tar sands.

Production Capacity

Section 1.179C-1T(b)(5)(i) of the
temporary regulations generally
provided that refinery property is
considered to be qualified refinery
property if (A) it enables the existing
qualified refinery to increase the total
volume output by at least 5 percent on
an average daily basis; or (B) it enables
the existing qualified refinery to
increase the percentage of total
throughput attributable to processing
qualified fuels to a rate that is at least
25 percent of the total throughput on an
average daily basis. The final
regulations, in § 1.179C-1(b)(5)(i),
modify this definition to provide
generally that refinery property is
considered to be qualified refinery
property if (A) it enables the existing
qualified refinery to increase the total
volume output by at least 5 percent on
an average daily basis; (B) in the case of
property placed in service after August
8, 2005, and on or before October 3,
2008, it enables the existing qualified
refinery to increase the percentage of
total throughput attributable to
processing qualified fuels to a rate that
is at least 25 percent of the total
throughput on an average daily basis; or
(C) in the case of property placed in
service after October 3, 2008, and before
January 1, 2014, it enables the existing
qualified refinery to increase the
percentage of total throughput
attributable to processing shale, tar
sands, or qualified fuels to a rate that is

at least 25 percent of total throughput
on an average daily basis.

Effective/Applicability Date

This section is applicable for taxable
years ending on or after August 22,
2011. For taxable years ending before
August 22, 2011, taxpayers may apply
the proposed regulations published on
July 9, 2008, or, in the alternative, may
apply these final regulations.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866 as supplemented
by Executive Order 13563. The
collections of information in §1.179—
1(d)(2), (e)(2), and (f) are required by
section 179C(b), (g), and (h),
respectively, and, therefore, are not
imposed by these regulations.
Accordingly, they are not subject to the
Regulatory Flexibility Act. Only the
collection of information in §1.179—
1(d)(3), regarding the revocation of an
election under section 179C(a), is
imposed by these regulations. It is
hereby certified that the collection of
information contained in § 1.179-1(d)(3)
of the regulations will not have a
significant economic impact on a
substantial number of small entities.
This certification is based upon the fact
that although most of the 12 taxpayers
who potentially could or would make
an election under section 179C(a) will
be small entities, it is expected that few,
if any, of those 12 taxpayers once having
made the election will choose to revoke
it. Therefore, the collection of
information will not affect a substantial
number of small entities. The
information required to revoke an
election under section 179C(a) consists
entirely of a portion of the information
required to make the election.
Consequently, the economic burden for
those taxpayers who choose to revoke
the election is minimal in nature and
the regulations do not impose any
burden in addition to the burden
associated with making the election.
Therefore, a regulatory assessment is not
required. It also has been determined
that section 553(b) of the Administrative
Procedure Act (5 U.S.C. chapter 6) does
not apply to these regulations.

Drafting Information

The principal author of these
regulations is Philip Tiegerman, Office
of Associate Chief Counsel
(Passthroughs and Special Industries).
However, other personnel from the IRS
and Treasury Department participated
in their development.
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List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly 26, CFR parts 1 and 602
are amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.179C—-1 is added to
read as follows:

§1.179C—1
refineries.

(a) Scope and definitions—(1) Scope.
This section provides the rules for
determining the deduction allowable
under section 179C(a) for the cost of any
qualified refinery property. The
provisions of this section apply only to
a taxpayer that elects to apply section
179C in the manner prescribed under
paragraph (d) of this section.

(2) Definitions. For purposes of
section 179C and this section, the
following definitions apply:

(i) Applicable environmental laws are
any applicable federal, state, or local
environmental laws.

(ii) Qualified fuels has the meaning
set forth in section 45K(c).

(iii) Cost is the unadjusted
depreciable basis (as defined in
§1.168(b)-1(a)(3), but without regard to
the reduction in basis for any portion of
the basis the taxpayer properly elects to
treat as an expense under section 179C
and this section) of the property.

(iv) Throughput is a volumetric rate
measuring the flow of crude oil,
qualified fuels, or, in the case of
property placed in service after October
3, 2008, and before January 1, 2014,
shale or tar sands, processed over a
given period of time, typically
referenced on the basis of barrels per
calendar day.

(v) Barrels per calendar day is the
amount of fuels that a facility can
process under usual operating
conditions, expressed in terms of
capacity during a 24-hour period and
reduced to account for down time and
other limitations.

(vi) United States has the same
meaning as that term is defined in
section 7701(a)(9).

Election to expense certain

(b) Qualified refinery property—(1) In
general. Qualified refinery property is
any property that meets the
requirements set forth in paragraphs
(b)(2) through (b)(7) of this section.

(2) Description of qualified refinery
property—(i) In general. Property that
comprises any portion of a qualified
refinery may be qualified refinery
property. For purposes of section 179C
and this section, a qualified refinery is
any refinery located in the United States
that—

(A) In the case of property placed in
service after August 8, 2005, and on or
before October 3, 2008, is designed to
serve the primary purpose of processing
liquid fuel from crude oil or qualified
fuels; or

(B) In the case of property placed in
service after October 3, 2008, and before
January 1, 2014, is designed to serve the
primary purpose of processing liquid
fuel from crude oil, qualified fuels, or
directly from shale or tar sands.

(ii) Nonqualified refinery property.
Refinery property is not qualified
refinery property for purposes of this
paragraph (b)(2) if—

(A) The primary purpose of the
refinery property is for use as a topping
plant, asphalt plant, lube oil facility,
crude or product terminal, or blending
facility; or

(B) The refinery property is built
solely to comply with consent decrees
or projects mandated by Federal, State,
or local governments.

(3) Original use—(i) In general. For
purposes of the deduction allowable
under section 179C(a), refinery property
will meet the requirements of this
paragraph (b)(3) if the original use of the
property commences with the taxpayer.
Except as provided in paragraph
(b)(3)(ii) of this section, original use
means the first use to which the
property is put, whether or not that use
corresponds to the use of the property
by the taxpayer. Thus, if a taxpayer
incurs capital expenditures to
recondition or rebuild property acquired
or owned by the taxpayer, only the
capital expenditures incurred by the
taxpayer to recondition or rebuild the
property acquired or owned by the
taxpayer satisfy the original use
requirement. However, the cost of
reconditioned or rebuilt property
acquired by a taxpayer does not satisfy
the original use requirement. Whether
property is reconditioned or rebuilt
property is a question of fact. For
purposes of this paragraph (b)(3)(i),
acquired or self-constructed property
that contains used parts will be treated
as reconditioned or rebuilt only if the
cost of the used parts is more than 20
percent of the total cost of the property.

(ii) Sale-leaseback. If any new portion
of a qualified refinery is originally
placed in service by a person after
August 8, 2005, and is sold to a taxpayer
and leased back to the person by the
taxpayer within three months after the
date the property was originally placed
in service by the person, the taxpayer-
lessor is considered the original user of
the property.

(4) Placed-in-service date—(i) In
general. Refinery property will meet the
requirements of this paragraph (b)(4) if
the property is placed in service by the
taxpayer after August 8, 2005, and
before January 1, 2014.

(ii) Sale-leaseback. If a new portion of
refinery property is originally placed in
service by a person after August 8, 2005,
and is sold to a taxpayer and leased
back to the person by the taxpayer
within three months after the date the
property was originally placed in
service by the person, the property is
treated as originally placed in service by
the taxpayer-lessor not earlier than the
date on which the property is used by
the lessee under the leaseback.

(5) Production capacity—(i) In
general. Refinery property is considered
qualified refinery property if—

(A) It enables the existing qualified
refinery to increase the total volume
output, determined without regard to
asphalt or lube oil, by at least 5 percent
on an average daily basis;

(B) In the case of property placed in
service after August 8, 2005, and on or
before October 3, 2008, it enables the
existing qualified refinery to increase
the percentage of total throughput
attributable to processing qualified fuels
to a rate that is at least 25 percent of
total throughput on an average daily
basis; or

(C) In the case of property placed in
service after October 3, 2008, and before
January 1, 2014, it enables the existing
qualified refinery to increase the
percentage of total throughput
attributable to processing qualified
fuels, shale, or tar sands to a rate that
is at least 25 percent of total throughput
on an average daily basis.

(ii) When production capacity is
tested. The production capacity
requirement of this paragraph (b)(5) is
determined as of the date the property
is placed in service by the taxpayer. Any
reasonable method may be used to
determine the appropriate baseline for
measuring capacity increases and to
demonstrate and substantiate that the
capacity of the existing qualified
refinery has been sufficiently increased.

(iii) Multi-stage projects. In the case of
multi-stage projects, a taxpayer must
satisfy the reporting requirements of
paragraph (f)(2) of this section,
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sufficient to establish that the
production capacity requirements of
this paragraph (b)(5) will be met as a
result of the taxpayer’s overall plan.

(6) Applicable environmental laws—
(i) In general. The environmental
compliance requirement applies only
with respect to refinery property, or any
portion of refinery property, that is
placed in service after August 8, 2005.
A refinery’s failure to meet applicable
environmental laws with respect to a
portion of the refinery that was in
service prior to August 8, 2005 will not
disqualify a taxpayer from making the
election under section 179C(a) with
respect to otherwise qualifying refinery
property.

(ii) Waiver under the Clean Air Act.
Refinery property must comply with the
Clean Air Act, notwithstanding any
waiver received by the taxpayer under
that Act.

(7) Construction of property—(i) In
general. Qualified property will meet
the requirements of this paragraph (b)(7)
if no written binding contract for the
construction of the property was in
effect before June 14, 2005, and if—

(A) The construction of the property
is subject to a written binding contract
entered into before January 1, 2010;

(B) The property is placed in service
before January 1, 2010; or

(C) In the case of self-constructed
property, the construction of the
property began after June 14, 2005, and
before January 1, 2010.

(ii) Definition of binding contract—(A)
In general. A contract is binding only if
it is enforceable under state law against
the taxpayer or a predecessor, and does
not limit damages to a specified amount
(for example, by use of a liquidated
damages provision). For this purpose, a
contractual provision that limits
damages to an amount equal to at least
5 percent of the total contract price will
not be treated as limiting damages to a
specified amount. In determining
whether a contract limits damages, the
fact that there may be little or no
damages because the contract price does
not significantly differ from fair market
value will not be taken into account.

(B) Conditions. A contract is binding
even if subject to a condition, as long as
the condition is not within the control
of either party or the predecessor of
either party. A contract will continue to
be binding if the parties make
insubstantial changes in its terms and
conditions, or if any term is to be
determined by a standard beyond the
control of either party. A contract that
imposes significant obligations on the
taxpayer or a predecessor will be treated
as binding, notwithstanding the fact that

insubstantial terms remain to be
negotiated by the parties to the contract.

(C) Options. An option to either
acquire or sell property is not a binding
contract.

(D) Supply agreements. A binding
contract does not include a supply or
similar agreement if the payment
amount and design specification of the
property to be purchased have not been
specified.

(E) Components. A binding contract to
acquire one or more components of a
larger property will not be treated as a
binding contract to acquire the larger
property. If a binding contract to acquire
a component does not satisfy the
requirements of this paragraph (b)(7),
the component is not qualified refinery
property.

(iii) Self-constructed property—(A) In
general. Except as provided in
paragraph (b)(7)(iii)(B) of this section, if
a taxpayer manufactures, constructs, or
produces property for use by the
taxpayer in its trade or business (or for
the production of income by the
taxpayer), the construction of property
rules in this paragraph (b)(7) are treated
as met for qualified refinery property if
the taxpayer begins manufacturing,
constructing, or producing the property
after June 14, 2005, and before January
1, 2010. Property that is manufactured,
constructed, or produced for the
taxpayer by another person under a
written binding contract (as defined in
paragraph (b)(7)(ii) of this section) that
is entered into prior to the manufacture,
construction, or production of the
property for use by the taxpayer in its
trade or business (or for the production
of income) is considered to be
manufactured, constructed, or produced
by the taxpayer.

(B) When construction begins. For
purposes of this paragraph (b)(7)(iii),
construction of property generally
begins when physical work of a
significant nature begins. Physical work
does not include preliminary activities
such as planning or designing, securing
financing, exploring, or researching. The
determination of when physical work of
a significant nature begins depends on
the facts and circumstances.

(C) Components of self-constructed
property—(1) Acquired components. If a
binding contract (as defined in
paragraph (b)(7)(ii) of this section) to
acquire a component of self-constructed
property is in effect on or before June
14, 2005, the component does not
satisfy the requirements of paragraph
(b)(7)(@d) of this section, and is not
qualified refinery property. However, if
construction of the self-constructed
property begins after June 14, 2005, the
self-constructed property may be

qualified refinery property if it meets all
other requirements of section 179C and
this section (including paragraph
(b)(7)(i) of this section), even though the
component is not qualified refinery
property. If the construction of self-
constructed property begins before June
14, 2005, neither the self-constructed
property nor any component related to
the self-constructed property is
qualified refinery property. If the
component is acquired before January 1,
2010, but the construction of the self-
constructed property begins after
December 31, 2009, the component may
qualify as qualified refinery property
even if the self-constructed property is
not qualified refinery property.

(2) Self-constructed components. If
the manufacture, construction, or
production of a component fails to meet
any of the requirements of paragraph
(b)(7)(iii) of this section, the component
is not qualified refinery property.
However, if the manufacture,
construction, or production of a
component fails to meet any of the
requirements provided in paragraph
(b)(7)(iii) of this section, but the
construction of the self-constructed
property begins after June 14, 2005, the
self constructed property may qualify as
qualified refinery property if it meets all
other requirements of section 179C and
this section (including paragraph
(b)(7)@) of this section). If the
construction of the self-constructed
property begins before June 14, 2005,
neither the self-constructed property nor
any components related to the self-
constructed property are qualified
refinery property. If the component was
self-constructed before January 1, 2010,
but the construction of the self-
constructed property begins after
December 31, 2009, the component may
qualify as qualified refinery property,
although the self-constructed property is
not qualified refinery property.

(c) Computation of expense deduction
for qualified refinery property. In
general, the allowable deduction under
paragraph (d) of this section for
qualified refinery property is
determined by multiplying by 50
percent the cost of the qualified refinery
property paid or incurred by the
taxpayer.

(d) Election—(1) In general. A
taxpayer may make an election to
deduct as an expense 50 percent of the
cost of any qualified refinery property.
A taxpayer making this election takes
the 50 percent deduction for the taxable
year in which the qualified refinery
property is placed in service.

(2) Time and manner for making
election—(i) Time for making election.
An election specified in this paragraph
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(d) generally must be made not later
than the due date (including extensions)
for filing the original Federal income tax
return for the taxable year in which the
qualified refinery property is placed in
service by the taxpayer.

(ii) Manner of making election. The
taxpayer makes an election under
section 179C(a) and this paragraph (d)
by entering the amount of the deduction
at the appropriate place on the
taxpayer’s timely filed original Federal
income tax return for the taxable year in
which the qualified refinery property is
placed in service, and attaching a report
as specified in paragraph (f) of this
section to the taxpayer’s timely filed
original federal income tax return for
the taxable year in which the qualified
refinery property is placed in service.

(3) Revocation of election—(i) In
general. An election made under section
179C(a) and this paragraph (d), and any
specification contained in such election,
may not be revoked except with the
consent of the Commissioner of Internal
Revenue.

(ii) Revocation prior to the revocation
deadline. A taxpayer is deemed to have
requested, and to have been granted, the
consent of the Commissioner to revoke
an election under section 179C(a) and
this paragraph (d) if the taxpayer
revokes the election before the
revocation deadline. The revocation
deadline is 24 months after the due date
(including extensions) for filing the
taxpayer’s Federal income return for the
taxable year for which the election
applies. An election under section
179C(a) and this paragraph (d) is
revoked by attaching a statement to an
amended return for the taxable year for
which the election applies. The
statement must specify the name and
address of the refinery for which the
election applies and the amount
deducted on the taxpayer’s original
Federal income tax return for the
taxable year for which the election
applies.

(iii) Revocation after the revocation
deadline. An election under section
179C(a) and this paragraph (d) may not
be revoked after the revocation
deadline. The revocation deadline may
not be extended under § 301.9100-1.

(iv) Revocation by cooperative
taxpayer. A taxpayer that has made an
election to allocate the section 179C
deduction to cooperative owners under
section 179C(g) and paragraph (e) of this
section may not revoke its election
under section 179C(a).

(e) Election to allocate section 179C
deduction to cooperative owners—(1) In
general. If a cooperative taxpayer makes
an election under section 179C(g) and
this paragraph (e), the cooperative

taxpayer may elect to allocate all, some,
or none of the deduction allowable
under section 179C(a) for that taxable
year to the cooperative owner(s). This
allocation is equal to the cooperative
owner(s)’ ratable share of the total
amount allocated, determined on the
basis of each cooperative owner’s
ownership interest in the cooperative
taxpayer. For purposes of this section, a
cooperative taxpayer is an organization
to which part I of subchapter T applies,
and in which another organization to
which part I of subchapter T applies
(cooperative owner) directly holds an
ownership interest. No deduction shall
be allowed under section 1382 for any
amount allocated under this paragraph
(e).

(2) Time and manner for making
election—(i) Time for making election.
A cooperative taxpayer must make the
election under section 179C(g) and this
paragraph (e) by the due date (including
extensions) for filing the cooperative
taxpayer’s original Federal income tax
return for the taxable year to which the
cooperative taxpayer’s election under
section 179C(a) and paragraph (d) of this
section applies.

(ii) Manner of making election. An
election under this paragraph (e) is
made by attaching to the cooperative
taxpayer’s timely filed Federal income
tax return for the taxable year (including
extensions) to which the cooperative
taxpayer’s election under section
179C(a) and paragraph (d) of this section
applies a statement providing the
following information:

(A) The name and taxpayer
identification number of the cooperative
taxpayer.

(B) The amount of the deduction
allowable to the cooperative taxpayer
for the taxable year to which the
election under section 179C(a) and
paragraph (d) of this section applies.

(C) The name and taxpayer
identification number of each
cooperative owner to which the
cooperative taxpayer is allocating all or
some of the deduction allowable.

(D) The amount of the allowable
deduction that is allocated to each
cooperative owner listed in paragraph
(e)(2)(ii)(C) of this section.

(3) Written notice to owners. If any
portion of the deduction allowable
under section 179C(a) is allocated to a
cooperative owner, the cooperative
taxpayer must notify the cooperative
owner of the amount of the deduction
allocated to the cooperative owner in a
written notice, and on Form 1099-
PATR, “Taxable Distributions Received
from Cooperatives.” This notice must be
provided on or before the due date
(including extensions) of the

cooperative taxpayer’s original federal
income tax return for the taxable year
for which the cooperative taxpayer’s
election under section 179C(a) and
paragraph (d) of this section applies.

(4) Irrevocable election. A section
179C(g) election, once made, is
irrevocable.

(f) Reporting requirement—(1) In
general. A taxpayer may not claim a
deduction under section 179C(a) for any
taxable year unless the taxpayer files a
report with the Secretary containing
information with respect to the
operation of the taxpayer’s refineries.

(2) Information to be included in the
report. The taxpayer must specify—

(i) The name and address of the
refinery;

(ii) Under which production capacity
requirement under section 179C(e) and
paragraph (b)(5)(i)(A), (B), and (C) of
this section the taxpayer’s qualified
refinery qualifies;

(iii) Whether the refinery is qualified
refinery property under section 179C(d)
and paragraph (b)(2) of this section,
sufficient to establish that the primary
purpose of the refinery is to process
liquid fuel from crude oil, qualified
fuels, or directly from shale or tar sands.

(iv) The total cost basis of the
qualified refinery property at issue for
the taxpayer’s current taxable year; and

(v) The depreciation treatment of the
capitalized portion of the qualified
refinery property.

(3) Time and manner for submitting
report—(i) Time for submitting report.
The taxpayer is required to submit the
report specified in this paragraph (f) not
later than the due date (including
extensions) of the taxpayer’s Federal
income tax return for the taxable year in
which the qualified refinery property is
placed in service.

(ii) Manner of submitting report. The
taxpayer must attach the report
specified in this paragraph (f) to the
taxpayer’s timely filed original Federal
income tax return for the taxable year in
which the qualified refinery property is
placed in service.

(8) Effective/applicability date. This
section is applicable for taxable years
ending on or after August 22, 2011. For
taxable years ending before August 22,
2011, taxpayers may apply the proposed
regulations published on July 9, 2008,
or, in the alternative, may apply these
final regulations.

§1.179C-1T [Removed]

m Par. 3. Section 1.179C-1T is removed.
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PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

m Par. 4. The authority citation for part

602 continues to read as follows:
Authority: 26 U.S.C. 7805.

m Par. 5. In § 602.101, paragraph (b) is

amended by adding the following entry

in numerical order to the table to read

as follows:

§602.101 OMB control numbers.

* * * * *

(b)* E

CFR part or section where Current OMB

identified and described Control No.
1.179C—1 e, 1545-2103

Approved: August 9, 2011.
Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

Emily S. McMahon,

(Acting) Assistant Secretary of the Treasury
(Tax Policy).

[FR Doc. 2011-21408 Filed 8-22—11; 8:45 am|
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301

[TD 9543]

RIN 1545-BA99

Timely Mailing Treated as Timely Filing

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains
regulations amending a Treasury
Regulation to provide guidance as to the
only ways to establish prima facie
evidence of delivery of documents that
have a filing deadline prescribed by the
internal revenue laws, absent direct
proof of actual delivery. The regulations
provide that the proper use of registered
or certified mail, or a service of a private
delivery service (PDS) designated under
criteria established by the IRS, will
constitute prima facie evidence of
delivery. The regulations are necessary
to provide greater certainty on this issue
and to provide specific guidance. The
regulations affect taxpayers who mail
Federal tax documents to the Internal

Revenue Service or the United States
Tax Court.

DATES: Effective Date: These regulations
are effective on August 23, 2011.

Applicability Date: These regulations
apply to any payment or document
mailed and delivered in accordance
with the requirements of this section in
an envelope bearing a postmark dated
after September 21, 2004.

FOR FURTHER INFORMATION CONTACT:
Steven Karon, (202) 622- 4570 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information
contained in these final regulations has
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)) under control number 1545—
1899. The collection of information in
these final regulations is in § 301.7502—
1. This information is required in order
for taxpayers to be able to establish the
postmark date and prima facie evidence
of delivery when using certified or
registered mail.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number.

Books or records relating to a
collection of information must be
retained as long as their contents might
become material in the administration
of any internal revenue law. Generally,
tax returns and return information are
confidential, as required by 26 U.S.C.
6103.

Background

This document contains regulations
amending 26 CFR part 301 under
section 7502 of the Internal Revenue
Code (Code). Section 7502(a) first
appeared as part of the recodification of
the Code in 1954. Section 7502(a) is
commonly known as the timely mailing/
timely filing rule. Section 301.7502—1 of
the Procedure and Administration
Regulations provides rules for taxpayers
to follow to qualify for favorable
treatment under section 7502. There is
a conflict among the Federal circuit
courts of appeal as to whether the
provisions in section 7502 provide the
exclusive means to establish prima facie
evidence of delivery of a document to
the IRS or the United States Tax Court.
Specifically, courts have reached
differing conclusions regarding whether
a taxpayer may raise a presumption of
delivery of Federal tax documents to the
IRS and the United States Tax Court

only in situations in which the taxpayer
uses registered or certified mail.

A notice of proposed rulemaking
(REG-138176—02) was published in the
Federal Register (69 FR 56377) on
September 21, 2004. The proposed
regulations clarified that, other than
direct proof of actual delivery, the
exclusive means to establish prima facie
evidence of delivery of Federal tax
documents to the IRS and the United
States Tax Court is to prove the use of
registered or certified mail. Under
section 7502(f)(3), the IRS may extend to
a service provided by a PDS a rule
similar to the prima facie evidence of
delivery rule applicable to certified and
registered mail. Prior to the publication
of the notice of proposed rulemaking,
the IRS had not received any comments
or suggestions for extending this rule,
even though the IRS and the Treasury
Department previously requested
comments in a prior notice of proposed
rulemaking under section 7502. See
Federal Register, 64 FR 2606 (January
15, 1999). Because the IRS was
clarifying what documentation it will
accept as proof of delivery, additional
comments were sought on this issue.
Accordingly, in the notice of proposed
rulemaking, the IRS and the Treasury
Department encouraged the public to
make comments regarding whether the
prima facie evidence of delivery rule
should be extended to a service
provided by a PDS.

Eighteen written comments were
received in response to the notice of
proposed rulemaking. Three
commenters requested a public hearing.
A notice of public hearing on proposed
rulemaking was published in the
Federal Register (69 FR 68282) on
November 24, 2004. A public hearing
was held on January 11, 2005. Three
commenters appeared at the public
hearing and commented on the notice of
proposed rulemaking.

All comments were considered and
are available for public inspection upon
request. After consideration of the
written comments and the comments
provided at the public hearing, the
proposed regulations under section
7502 are adopted as revised by this
Treasury Decision. The public
comments, public hearing, and the
revisions are discussed in this preamble.

Summary of Comments and
Explanation of Provisions

Four commenters expressed concern
that the proposed regulations limited
the proof to satisfy the timely mailing/
timely filing rule of section 7502(a)
rather than the prima facie evidence of
delivery rule of section 7502(c). These
final regulations do not limit the use of
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U.S. Mail, other delivery options offered
by the United States Postal Service
(USPS), or a PDS for purposes of
satisfying the timely mailing/timely
filing rule of section 7502(a). Instead,
these final regulations clarify the prima
facie evidence of delivery rule of section
7502(c).

Seven commenters suggested that the
proposed regulations provide that
evidence of proper use of a service
offered by a PDS should establish prima
facie evidence of delivery of Federal tax
documents to the IRS and the United
States Tax Court. Seven commenters
observed that PDSs offered services
similar to certified and registered mail,
and that the services offered by the
PDSs were as reliable as registered mail
and certified mail. Two commenters
noted that PDSs generally provide a
greater level of detail with respect to
tracking and delivery information than
certified and registered mail for
purposes of establishing proof of
delivery. Three commenters expressed
concern that it is inconsistent to permit
individuals to rely upon PDSs to satisfy
the timely mailing/timely filing rule of
section 7502(a), but not for section
7502(c). One commentator observed that
section 7502(f)(3) requires that the
Treasury Secretary and the IRS consider
PDS alternatives as substitutes for
certified and registered mail.

After considering comments received
on the proposed regulations, these final
regulations provide that the Treasury
Department and IRS will issue guidance
that will establish the criteria to be used
to designate PDSs for purposes of the
prima facie evidence of delivery rule.
Cf. Notice 2004—-83 (2004—2 CB 1030)
(listing PDSs that the Secretary has
designated pursuant to section
7502(f)(2)) (see § 601.601(d)(2)(ii)(b) of
this chapter); Rev. Proc. 97-19 (1997-1
CB 644) (providing the criteria to
determine whether a PDS qualifies as a
designated private delivery service
under section 7502(f) and the
procedures under which a PDS can
apply to become a designated PDS) (see
§601.601(d)(2)(ii)(b) of this chapter).
Thus, these final regulations provide
that, other than direct proof of actual
delivery, proof of proper use of
registered or certified mail (registered or
certified mail sender’s receipt), and
proof of proper use of a PDS duly
designated under criteria established by
the IRS, are the sole means to establish
prima facie evidence of delivery of
documents that have a filing deadline
prescribed by the internal revenue laws.

The existing regulations under section
7502 are being reorganized. Section
301.7502—1(e) will still be entitled
“Delivery,” but will now focus on the

requirement for actual delivery or the
use of one of the means discussed above
to establish a presumption of delivery.
Former paragraph (e)(2) and the
example in paragraph (e)(3) are moved
to paragraph (b)(2) to consolidate the
discussion of the effect of section 7502
on certain claims for refund.

Seven commenters suggested that the
proposed regulations should permit
additional services offered by the USPS
to establish prima facie evidence of
delivery of Federal tax documents to the
IRS and the United States Tax Court.
Commenters recommended that the
following USPS services should be
permitted to establish prima facie
evidence of delivery: Priority Mail,
Certificate of Mailing, Express Mail
Receipt, Delivery Confirmation Receipt,
and Signature Confirmation.

Section 7502 does not authorize the
Treasury Department or the IRS to adopt
a rule that would permit USPS services
in addition to certified and registered
mail to establish prima facie evidence of
delivery. Congress has been clear when
it intended to change section 7502 to
allow proof of delivery by other means.
In 1958, Congress amended section 7502
to provide the IRS with the authority to
treat certified mail the same as
registered mail. See Technical
Amendments Act of 1958, Public Law
No. 85—-866 (72 Stat. 1606 (1958)).
Congress also amended section 7502 to
authorize the IRS to publish rules
providing the extent to which a PDS is
the equivalent of certified mail. See
Taxpayer Bill of Rights 2, Public Law
104-168 (110 Stat. 1452 (1996)); Internal
Revenue Service Restructuring and
Reform Act of 1998, Public Law 105—
206 (112 Stat. 685 (1998)). Similar
legislation would be necessary to
authorize the IRS to treat additional
USPS services as prima facie evidence
of delivery.

Two commenters expressed concern
that certified and registered mail
services are expensive and inconvenient
in comparison to first class mail. These
commenters suggested that regular first
class mail should suffice to establish
prima facie evidence of delivery. As
described above, the prima facie
evidence of delivery rule provides an
exception to the actual delivery rule.
Absent actual delivery, however, first
class mail without additional services
provides nothing, such as certified or
registered mail receipt, to establish
proof of delivery. Moreover, without
legislative action, the Treasury
Department and the IRS cannot adopt
regulations extending the prima facie
evidence of delivery rule to first class
mail.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866, as
supplemented by Executive Order
13563. Therefore, a regulatory
assessment is not required. It has also
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations.

It is hereby certified that the
collection of information contained in
this regulation will not have a
significant economic impact on a
substantial number of small entities.
Accordingly, a regulatory flexibility
analysis is not required. Although the
collection of information in this
Treasury decision affects a substantial
number of small entities, the economic
impact on these small entities is not
substantial. If a small entity uses
registered or certified mail to file a
document with the IRS, the additional
burden (filling out the appropriate
United States Postal Service forms) over
and above using regular mail is not
substantial. Furthermore, the extra cost
to use registered or certified mail is not
substantial as certified mail costs only
$2.80 and registered mail can be used
for as little as $10.60. Finally, the added
burden of retaining the certified or
registered mail sender’s receipt will be
minimal as the receipt can be associated
with the small entity’s copy of the
document that it filed with the IRS.

Pursuant to section 7805(f) of the
Code, the proposed rule that preceded
this Treasury decision was submitted to
the Chief Counsel for Advocacy of the
Small Business Administration for
comment on its impact on small
businesses.

Drafting Information

The principal author of these
regulations is Steven L. Karon of the
Office of the Associate Chief Counsel,
Procedure and Administration.

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 301 is
amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

m Paragraph 1. The authority citation
for part 301 is amended by removing the
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entry for § 301.7502—-1T to read in part
as follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 301.7502-1 is
amended by:

m 1. Revising paragraphs (b)(2) and (e).
m 2. Adding paragraphs (c)(3) and (g)(4).
The additions and revisions read as

follows:

§301.7502-1 Timely mailing of documents
and payments treated as timely filing and
paying.

* * * * *

(b) * *x %

(2) Claims for refund—I(i) In general.
In the case of certain taxes, a return may
constitute a claim for credit or refund.
Section 7502 is applicable to the
determination of whether a claim for
credit or refund is timely filed for
purposes of section 6511(a) if the
conditions of section 7502 are met,
irrespective of whether the claim is also
a return. For rules regarding claims for
refund on late filed tax returns, see
paragraph (f) of this section. Section
7502 is also applicable when a claim for
credit or refund is delivered after the
last day of the period specified in
section 6511(b)(2)(A) or in any other
corresponding provision of law relating
to the limit on the amount of credit or
refund that is allowable.

(ii) Example. The rules of paragraph
(b)(2)(i) of this section are illustrated by
the following example:

Example. (A) Taxpayer A, an individual,
mailed his 2004 Form 1040, “U.S. Individual
Income Tax Return,” on May 10, 2005, but
no tax was paid at that time because the tax
liability disclosed by the return had been
completely satisfied by the income tax that
had been withheld on A’s wages. On April
15, 2008, A mails, in accordance with the
requirements of this section, a Form 1040X,
“Amended U.S. Individual Income Tax
Return,” claiming a refund of a portion of the
tax that had been paid through withholding
during 2004. The date of the postmark on the
envelope containing the claim for refund is
April 15, 2008. The claim is received by the
IRS on April 18, 2008.

(B) Under section 6511(a), A’s claim for
refund is timely if filed within three years
from May 10, 2005, the date on which A’s
2004 return was filed. As a result of the
limitations of section 6511(b)(2)(A), if A’s
claim is not filed within three years after
April 15, 2005, the date on which A is
deemed under section 6513 to have paid his
2004 tax, A is not entitled to any refund.
Because A’s claim for refund is postmarked
and mailed in accordance with the
requirements of this section and is delivered
after the last day of the period specified in
section 6511(b)(2)(A), section 7502 is
applicable and the claim is deemed to have
been filed on April 15, 2008.

* * * * *

(C)* * ok

(3) Private delivery services. Under
section 7502(f)(1), a service of a private
delivery service (PDS) may be treated as
an equivalent to United States mail for
purposes of the postmark rule if the
Commissioner determines that the
service satisfies the conditions of
section 7502(f)(2). Thus, the
Commissioner may, in guidance
published in the Internal Revenue
Bulletin (see §601.601(d)(2)(ii)(b) of this
chapter), prescribe procedures and
additional rules to designate a service of
a PDS for purposes of the postmark rule
of section 7502(a).

* * * * *

(e) Delivery—(1) General rule. Except
as provided in section 7502(f) and
paragraphs (c)(3) and (d) of this section,
section 7502 is not applicable unless the
document or payment is delivered by
U.S. mail to the agency, officer, or office
with which the document is required to
be filed or to which payment is required
to be made.

(2) Exceptions to actual delivery—(i)
Registered and certified mail. In the case
of a document (but not a payment) sent
by registered or certified mail, proof that
the document was properly registered or
that a postmarked certified mail
sender’s receipt was properly issued
and that the envelope was properly
addressed to the agency, officer, or
office constitutes prima facie evidence
that the document was delivered to the
agency, officer, or office. Other than
direct proof of actual delivery, proof of
proper use of registered or certified
mail, and proof of proper use of a duly
designated PDS as provided for by
paragraph (e)(2)(ii) of this section, are
the exclusive means to establish prima
facie evidence of delivery of a document
to the agency, officer, or office with
which the document is required to be
filed. No other evidence of a postmark
or of mailing will be prima facie
evidence of delivery or raise a
presumption that the document was
delivered.

(ii) Equivalents of registered and
certified mail. Under section 7502(f)(3),
the Secretary may extend the prima
facie evidence of delivery rule of section
7502(c)(1)(A) to a service of a designated
PDS, which is substantially equivalent
to United States registered or certified
mail. Thus, the Commissioner may, in
guidance published in the Internal
Revenue Bulletin (see
§601.601(d)(2)(ii)(b) of this chapter),
prescribe procedures and additional
rules to designate a service of a PDS for
purposes of demonstrating prima facie
evidence of delivery of a document

pursuant to section 7502(c).
* * * * *

(4) Registered or certified mail as the
means to prove delivery of a document.
Section 301.7502—1(e)(2) will apply to
all documents mailed after September
21, 2004.

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

Approved: August 10, 2011.
Emily S. McMahon,
Acting Assistant Secretary (Tax Policy).
[FR Doc. 2011-21416 Filed 8-22-11; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG—-2011-0194]
RIN 1625-AA08

Special Local Regulations; Sabine
River, Orange, TX

AGENCY: Coast Guard, DHS.
ACTION: Temporary Final rule.

SUMMARY: The Coast Guard is
establishing a temporary Special Local
Regulation on the Sabine River within
the Port Arthur, TX Captain of the Port
Zone. This Special Local Regulation is
intended to restrict vessels from
portions of the Sabine River during the
annual S.P.O.R.T boat races. This
Special Local Regulations is necessary
to protect spectators and vessels from
the hazards associated with powerboat
races.

DATES: This rule is effective from 8 a.m.
on September 24, 2011 to 6 p.m. on
September 25, 2011. This rule will be
enforced from 8 a.m. until 6 p.m. on
September 24 and 25, 2011.
ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2011-0194 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2011-0194 in the “Keyword” box, and
then clicking ““Search.” This material is
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
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rule, call or e-mail Mr. Scott Whalen,
Marine Safety Unit Port Arthur, TX,
Coast Guard; telephone 409-719-5086,
e-mail scott.k.whalen@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366-9826.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On May 27, 2011, we published a
notice of proposed rulemaking (NPRM)
entitled Special Local Regulations;
Sabine River, Orange, TX in the Federal
Register (76 FR 103). We received no
comments on the proposed rule. No

public meeting was requested, and none
was held.

Background and Purpose

This temporary special local
regulation is necessary to ensure the
safety of vessels and spectators from
hazards associated with a powerboat
race. Under the authority of 33 U.S.C.
1233, the Captain of the Port has
determined that powerboat races in
close proximity to watercraft and
infrastructure pose significant risk to
public safety and property. Establishing
a special local regulation around the
location of the race course will help
ensure the safety of persons and
property at these events and help
minimize the risks associated with high
speed powerboat races.

Discussion of Comments and Changes

We received no comments and no
changes have been made to the
proposed rule.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Executive Order
12866 or under section 1 of Executive
Order 13563. The Office of Management
and Budget has not reviewed it under
that those Orders.

The Coast Guard has determined that
this rule is not a significant regulatory
action for the following reasons: (1) The
rule will be enforced for ten hours each

day for two days; (2) scheduled breaks
will be provided to allow waiting
vessels to transit safely through the
affected area; and (3) persons and
vessels may enter, transit through,
anchor in, or remain within the
regulated area if they obtain permission
from the COTP or the designated
representative; and (4) advance
notification will be made to the
maritime community via broadcast
notice to mariners and Local Notice to
Mariners (LNM).

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.

This rule would not have a significant
economic impact on a substantial
number of small entities for the
following reasons: (1) This rule will
only be enforced from 8 a.m. until
6 p.m. each day that it is effective;

(2) during non-enforcement hours all
vessels will be allowed to transit
through the safety zone without having
to obtain permission from the Captain of
the Port, Port Arthur or a designated
representative; and (3) vessels will be
allowed to pass through the zone with
permission of the Coast Guard Patrol
Commander during scheduled break
periods between races and at other
times when permitted by the Coast
Guard Patrol Commander.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s

responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
would not result in such an
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This rule would not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
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13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321—-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(h), of the Instruction. This rule

involves the establishment of a Special
Local Regulation. An environmental
analysis checklist and a categorical
exclusion determination are available in
the docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100 —REGULATED—SAFETY
OF LIFE ON NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Add a temporary § 100.35T08-0194
to read as follows:

§100.35T08-0194 Special Local
Regulations for Marine Events; Sabine
River, Orange, TX.

(a) Definitions. As used in this section
“Participant Vessel” means all vessels
officially registered with event officials
to race or work in the event. These
vessels include race boats, rescue boats,
tow boats, and picket boats associated
with the race.

(b) Location. The following area is a
safety zone: All waters of the Sabine
River, shoreline to shoreline, adjacent to
the Naval Reserve Unit and the Orange
public boat ramps located in Orange,
TX. The northern boundary is from the
end of Navy Pier One at 30°05’45” N
93°43’24” W then easterly to the rivers
eastern shore. The southern boundary is
a line shoreline to shoreline at latitude
30°05"33” N.

(c) Enforcement Period. This
regulation will be enforced daily from
8 a.m. until 6 p.m. on September 24 and
25, 2011.

(d) Regulations.

(1) In accordance with the general
regulations in § 100 of this part, entry
into this zone is prohibited to all vessels
except participant vessels and those
vessels specifically authorized by the
Captain of the Port, Port Arthur or a
designated representative.

(2) Persons or vessels requiring entry
into or passage through must request
permission from the Captain of the Port,
Port Arthur, or a designated
representative. They may be contacted
on VHF Channel 13 or 16, or by
telephone at (409) 723-6500.

(3) All persons and vessels shall
comply with the instructions of the
Captain of the Port, Port Arthur,
designated representatives and

designated on-scene U.S. Coast Guard
patrol personnel. On-scene U.S. Coast
Guard patrol personnel include
commissioned, warrant, and petty
officers of the U.S. Coast Guard.

Dated: June 29, 2011.
Z.H. Pickett,

Commander, U.S. Coast Guard, Captain of
the Port, Port Arthur Acting.

[FR Doc. 2011-21461 Filed 8-22—11; 8:45 am]|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket Number USCG-2011-0761]
RIN 1625-AA09

Drawbridge Operation Regulation;
lllinois Waterway, Joliet, IL

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eighth
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the Elgin
Joliet and Eastern Railroad Drawbridge,
across the Illinois Waterway, mile 290.1,
at Joliet, Illinois. The deviation is
necessary to allow the replacement of
the existing bridge miter rail joints and
installation of lift span alignment guides
to ensure precise seating. This deviation
allows the bridge to be maintained in
the closed-to-navigation position for ten
hours.

DATES: This deviation is effective from

8 a.m. to 6 p.m. on August 30, 2011.
ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2011—
0761 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0761 in the “Keyword”
box and then clicking “Search”. They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FUTHER INFORMATION CONTACT: If you
have questions on this rule, call or email
Eric A. Washburn, Bridge
Administrator, Western Rivers, Coast
Guard; telephone (314) 269-2378,
e-mail Eric. Washburn@uscg.mil. If you
have questions on viewing the docket,
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call Renee V. Wright, Program Manager,
Docket Operations, telephone (202)
366—-9826.

SUPPLEMENTARY INFORMATION: The
Canadian National Railway requested a
temporary deviation for the Elgin Joliet
and Eastern Railroad Drawbridge, across
the Illinois Waterway, mile 290.1, at
Joliet, Illinois to remain in the closed-
to-navigation position for ten hours
while repair work is done on the
drawbridge. The Elgin Joliet and Eastern
Railroad Drawbridge currently operates
in accordance with 33 CFR 117.393(d),
which states that the drawspan is
normally maintained in the fully open
to navigation position and the
drawbridge is operated by remote
operator located at the Elgin, Joliet &
Eastern offices in East Joliet, Illinois.

There are no alternate routes for
vessels transiting this section of the
Illinois Waterway.

The Elgin Joliet and Eastern Railroad
Drawbridge, in the closed-to-navigation
position, provides a vertical clearance of
24.6 feet above normal pool. Navigation
on the waterway consists primarily of
commercial tows and recreational
watercraft. This temporary deviation has
been coordinated with waterway users.
No objections were received.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: August 2, 2011.
Eric A. Washburn,
Bridge Administrator, Western Rivers.
[FR Doc. 2011-21456 Filed 8-22—11; 8:45 am]|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—-2011-0591]

Drawbridge Operation Regulations;
Anacostia River, Washington, DC

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations; request for comments.

SUMMARY: The Commander, Fifth Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the CSX Railroad
Vertical Lift Bridge across the Anacostia
River, mile 3.4, at Washington, DC. This
deviation will test a change to the
drawbridge operation schedule to

determine whether a permanent change
to the schedule is necessary. This
deviation will change the current eight
hour advance notice requirement for a
bridge opening to a 48 hour advance
notice requirement for a bridge opening.
DATES: This deviation is effective from
August 23, 2011 through February 21,
2012.

Comments and related material must
be received by the Coast Guard on
December 21, 2011.

ADDRESSES: You may submit comments
identified by docket number USCG—
2011-0591 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or e-mail Lindsey Middleton,
Coast Guard; telephone 757-398-6629,
e-mail Lindsey.R.Middleton@uscg.mil. If
you have questions on viewing or
submitting material to the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change, to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2011-0591),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You

may submit your comments and
material online (http://
www.regulations.gov), or by fax, mail or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a phone number in the body
of your document so that we can contact
you if we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Keyword” box insert “USCG-2011—
0591,” click “Search,” and then click on
the balloon shape in the “Actions”
column. If you submit your comments
by mail or hand delivery, submit them
in an unbound format, no larger than
8 by 11 inches, suitable for copying
and electronic filing. If you submit them
by mail and would like to know that
they reached the Facility, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period and may change
the rule based on your comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2011-
0591” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
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Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one using one of the four methods
specified under ADDRESSES. Please
explain why one would be beneficial. If
we determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Basis and Purpose

The CSX Railroad Company has
requested a change in the operation
regulations for the CSX Railroad
Vertical Lift Bridge, across the
Anacostia River, mile 3.4, at
Washington, DC. The change will
replace the current eight hour advance
notice requirement for a bridge opening
to a 48 hour advance notice requirement
for a bridge opening. The bridge is part
of a rail line that is used for regular
passenger service therefore, it is
necessary that ample time is given to
maintain an accurate schedule for trains
and vessels for safe and efficient travel
across and through the bridge.

The current operating schedule for the
bridge is set out in 33 CFR 117.253(b).
The regulation was established in
August 2004 and allows the bridge to be
operated from a remote location, the
Benning Yard office. The draw of the
bridge shall open on signal at all times
for public vessels of the United States,
state and local government vessels,
commercial vessels and any vessels in
an emergency involving danger to life or
property. The draw shall open on signal
between 9 a.m. and 12 p.m., and
between 1 p.m. and 6 p.m. from May 15
through September 30; and between
6 p.m. and 7 p.m. from May 15 through
September 30 if notice is given to the
controller no later than 6 p.m. on the
day for which the opening is requested.
At all other times the bridge will open
if at least 8 hours notice is given.

The vertical clearance of the bridge is
5 feet at Mean High Water in the closed
position and 29 feet at Mean High Water
in the open position. We are testing the
potential operating regulation
adjustment to discover any impacts to
train traffic and water navigation as a
result of the bridge opening request time
adjustment. During the test deviation
period a bridge opening count has been
requested from the CSX Railroad
Company. There are 21 train transits
across this bridge every day. A review
of the bridge operating logs shows two
bridge openings have been requested in
the past two years for vessels taller than

five feet. The test period will go into
effect immediately and will end 180
days from the effective date. The test
deviation will be in effect
simultaneously with a notice of
proposed rulemaking which is also part
of docket no. USCG-2011-0591, for the
same operating regulation change.

Vessels that are able to pass under the
bridge in the closed position may do so
at any time. There are no alternate
routes for vessels that cannot pass under
the bridge in the closed position. The
Coast Guard will inform waterway users
through the Local and Broadcast Notices
to Mariners. The bridge will be able to
open for emergencies.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: July 22, 2011.
William D. Lee,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 2011-21458 Filed 8-22-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—-2009-0863]
RIN 1625-AA09

Drawbridge Operation Regulation;
Bonfouca Bayou, Slidell, LA

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is changing
the regulation governing the operation
of the State Route (SR) 433 Swing Span
Bridge across Bonfouca Bayou, mile 7.0,
at Slidell, St. Tammany Parish,
Louisiana. The Louisiana Department of
Transportation and Development
(LDOTD) requested that the operating
regulation of the SR 433 swing span
bridge be changed in order to allow for
signaled openings to begin later in the
mornings and later in the evenings
during the months of daylight savings
time.

DATES: This rule is effective September
22, 2011.

ADDRESSES: Comments and related
materials received from the public, as
well as documents mentioned in this
preamble as being available in the
docket, are part of docket USCG—-2009—

0863 and are available by going to
http://www.regulations.gov, inserting
USCG-2009-0863 in the “Keyword”
box, and then clicking ““Search.” This
material is also available for inspection
or copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail David Frank, Bridge
Administrator, Coast Guard; telephone
504-671-2128, e-mail
David.M.Frank@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On December 22, 2009, we published
an interim rule with request for
comments in the Federal Register (74
FR 67974). No comments were received.
No public hearing was requested and
none was held.

Basis and Purpose

The LDOTD requested that the
operating regulation of the SR 433
Swing Span Bridge across Bonfouca
Bayou, mile 7.0 at Slidell, Louisiana be
changed in order to allow for signaled
openings to begin later in the mornings
and later in the evenings during the
months of daylight savings time from
March 1 through October 30 each year.
LDOTD indicated that extending the
morning requirement for a two-hour
notice by one hour will not affect
mariners passing through the bridge
because few mariners do so in the
morning.

Bridge tender logs indicate that most
recreational vessels transit the bridge
during spring, summer and fall months
than during the winter months of
November through February. The logs
also show that most of the recreational
boaters do not signal for an opening
prior to 7 a.m.

In the interim rule we extended the
time for the bridge to open on signal to
9 p.m., during the months of daylight
savings time, thereby affording mariners
the opportunity to extend their activities
for the full period of daylight each day.
We also delayed the beginning of the on
signal openings to 7 a.m. so that the
evening extension did not unduly
burden the bridge owner by
significantly increasing the length of
time it is necessary to continuously man
the bridge.
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Prior to publishing the interim rule,
33 CFR 117.433 stated: The draw of the
S433 Bridge, mile 7.0, at Slidell, shall
open on signal, except that from 6 p.m.
to 6 a.m. the draw shall open on signal
if at least two hours notice is given. On
Monday through Friday, except Federal
holidays, the draw need not open for the
passage of vessels from 7 a.m. to 8 a.m.
and from 1:45 p.m. to 2:45 p.m.

This final rule replaces the interim
rule and allows the bridge to open on
signal, except that from March 1
through October 30, the regular boating
season, the draw shall open on signal if
at least two hours notice is given from
9 p.m. to 7 a.m. During the winter
months of November 1 through
February 28 or 29, the bridge will revert
to the two-hour notice requirement from
6 p.m. to 6 a.m. To continue to
accommodate rush hour vehicular
traffic the bridge will continue to
remain closed to navigation, Monday
through Friday, except Federal holidays,
from 7 a.m. to 8 a.m. and from 1:45 p.m.
to 2:45 p.m.

Discussion of Comments and Changes

The Coast Guard received no
comments or requests for changes to the
interim rule and the Coast Guard made
no changes to the interim rule.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation is unnecessary.
The interim rule has been in effect since
December 22, 2009 and no complaints
or comments have been received by the
Coast Guard from any waterway users.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
considers whether this final rule will
have a significant economic impact on
a substantial number of small entities.

“Small entities” include (1) Small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and (2) governmental
jurisdictions with populations of less
than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this final rule will not
have a significant economic impact on
a substantial number of small entities.

This rule will affect the following
entities, some of which might be small
entities: The owners or operators of
vessels patronizing the marina just
upstream of the bridge and owners or
operators of small commercial fishing
vessels. This rule extends by one hour
the total duration of the on-demand
bridge openings and changes the time of
day for on-demand bridge openings
from 6 a.m.—6 p.m. to 7 a.m.—9 p.m.
Bridge logs indicate the morning delay
will have minimal impact on bridge
openings therefore this rule will not
affect a substantial number of small
entities and therefore will not have a
substantial economic impact.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the interim rule we offered to assist
small entities in understanding the rule
so that they could better evaluate its
effects on them and participate in the
rulemaking process.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,

we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
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standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that this action is one
of a category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(32)(e), of the Instruction.

Under figure 2—1, paragraph (32)(e), of
the Instruction, an environmental
analysis checklist and a categorical
exclusion determination are not
required for this rule.

List of Subjects in 33 CFR Part 117
Bridges.
For the reasons discussed in the

preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Revise §117.433 to read as follows:

§117.433 Bonfouca Bayou.

The draw of the S433 Bridge, mile 7.0,
at Slidell, shall open on signal, except
that from 6 p.m. to 6 a.m. from
November 1 through February 28 or
February 29, the draw shall open on
signal if at least two hours, notice is
given. From March 1 through October
30, from 9 p.m. to 7 a.m. the draw shall
open on signal if at least two hours,
notice is given. On Monday through
Friday, except Federal holidays,
throughout the year, the draw need not
open for the passage of vessels from 7
a.m. to 8 a.m. and from 1:45 p.m. to
2:45 p.m.

Dated: July 27, 2011.
Roy A. Nash,

Rear Admiral, U.S. Coast Guard, Commander,
Eighth Coast Guard District.

[FR Doc. 2011-21459 Filed 8-22-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—2011-0727]
RIN 1625-AA11

Regulated Navigation Area; Arthur Kill,
NY and NJ

AGENCY: Coast Guard, DHS.
ACTION: Temporary interim rule with
request for comments.

SUMMARY: The Coast Guard is
establishing a Regulated Navigation
Area (RNA) on the navigable waters of
the Arthur Kill in New York and New
Jersey. This temporary interim rule is
necessary to enhance navigation, vessel
safety, marine environmental
protection, and provide for the safety of
life on the navigable waters during
drilling, blasting and dredging
operations in support of the U.S. Army
Corps of Engineers channel deepening
project. We seek comments regarding
this rule and will consider those
comments before issuing a final rule.
DATES: This rule is effective in the CFR
on August 23, 2011 until 5 p.m. on
April 1, 2014. This rule is effective with
actual notice for purposes of
enforcement from 8 a.m. on August 12,
2011 until 5 p.m. on April 1, 2014.
Comments and related material must
reach the Coast Guard on or before
September 22, 2011 but will be accepted
and reviewed by the Coast Guard
through April 1, 2014, that is, for as long
as the RNA is in place.

ADDRESSES: You may submit comments
identified by docket number USCG—
2011-0727 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M=30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this interim rule,
call or e-mail Mr. Jeff Yunker, U.S. Coast
Guard Sector New York Waterways
Management Division, Coast Guard;
telephone 718-354—4195, e-mail
Jeff.M.Yunker@uscg.mil, or Lieutenant
Junior Grade Isaac Slavitt, Coast Guard
First District Waterways Management
Branch, telephone 617-223-8385,
e-mail Isaac.M.Slavitt@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202-366—9826.
SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change, to http://
www.regulations.gov and will include
any personal information you have
provided.

As this interim rule will be in effect
before the end of the comment period,
the Coast Guard will evaluate and revise
this rule as necessary to address
significant public comments.
Alternatively, if the dredging project
necessitating the interim rule is
completed before April 1, 2014, and we
receive no public comments that
indicate a substantive need to revise the
rule, we may allow it to expire on that
date without further regulatory action.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2011-0727),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand delivery or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
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the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a telephone number in the
body of your document so that we can
contact you if we have questions
regarding your submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule” and insert
“USCG-2011-0727" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit comments by mail or hand
delivery, submit them in an unbound
format, no larger than 872 by 11 inches,
suitable for copying and electronic
filing. If you submit comments by mail
and would like to know that they
reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period and will consider
those comments before issuing a final
rule.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2011—
0727 and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting within the meaning of the
Administrative Procedure Act (APA), 5
U.S.C. 553. But you may submit a
request for one using one of the four

methods specified under ADDRESSES.
Please explain why you believe such a
public meeting would be beneficial. If
we determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register. The Coast
Guard has held or participated in
fourteen locally announced informal
waterway user meetings where
waterway closures and restrictions were
discussed. We anticipate holding
additional informal meetings, with
opportunity for public questions or
comments, during this project. We will
provide written summaries of any such
meetings in the docket.

Regulatory Information

The Coast Guard is issuing this
interim rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the APA,
5 U.S.C. 553(b). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
immediate action is necessary to ensure
the safety of the public in the vicinity
of the drilling, dredging and blasting
operations being conducted in the
Arthur Kill. In November 2010,
Northeast Dredging Company, the
contractor, advised that the Arthur Kill
Channel Deepening Project would
require rolling two-week closures of the
middle third of the Arthur Kill to
conduct the drilling and blasting
operations. The requested closure of the
Arthur Kill would have shut down the
Arthur Kill to all deep draft vessels in
the area resulting in a long term
disruption to cargo and oil terminal
facilities operations. We advised the
U.S. Army Corps of Engineers (USACE)
and the contractor that the complete
closure of the Arthur Kill for two-week
periods during the course of the
deepening project would negatively
impact navigational safety on the
waterway and that an alternative
proposal that would keep the channel
open to vessel traffic was necessary.

We participated in nine initial
planning meetings with the USACE,
harbor and docking pilots, tugboat
operators, facility operators, and the
contractors between January and April
2011. In early April 2011 the USACE,
with the assistance of harbor and
docking pilots, conducted simulator
assessments of the drilling and blasting

areas. These simulations studied the
possibility of reducing the size of the
drilling and blasting areas in order to
maintain one-half of the channel open at
all times for vessel transits. The results
of the simulation allowed the USACE to
determine that, although it was possible
to conduct the channel deepening
without completely closing the Arthur
Kill, additional coordination meetings
were necessary.

Five additional meetings were held
between April and June 2011 to discuss
the results of the navigation
simulations. In June the USACE and the
contractor presented a revised drilling,
blasting and dredging plan, which
called for reduction in the channel
width during the deepening project. The
drilling, blasting and dredging
operations will render a portion of the
Arthur Kill unavailable to vessel
navigation and decrease the overall
width of the navigable channel that is
available to deep draft commercial
vessels. The Coast Guard initially
planned to control traffic under the
auspices of the Vessel Traffic Service
(VTS) New York, but as a result of the
June 2011 meeting with the USACE, it
was determined that a Regulated
Navigation Area (RNA) would be
necessary. The dynamic nature of the
dredging process and multitude of
drilling and blasting equipment
associated with the project necessitates
that all mariners comply with this RNA,
as the drilling and blasting equipment
configuration may change on a daily
basis. Immediate action is needed to
control vessels operating in the reduced
waterway and protect the maritime
public from the hazards associated with
drilling, blasting and dredging
operations on a constricted waterway.
Publishing a NPRM and waiting 30 days
for comment would be contrary to the
public interest since immediate action is
needed to restrict vessel traffic and
protect the maritime public from the
hazards associated with drilling,
blasting and dredging operations.

For the same reasons, under 5 U.S.C.
553(d)(3) the Coast Guard finds that
good cause exists for making this rule
effective less than 30 days after
publication in the Federal Register.

Basis and Purpose

Under the Ports and Waterways Safety
Act, the Coast Guard has the authority
to establish RNAs in defined water areas
that are determined to have hazardous
conditions and in which vessel traffic
can be regulated in the interest of safety.
See 33 U.S.C. 1231 and Department of
Homeland Security Delegation No.
0170.1.
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The purpose of this interim rule is to
ensure the safe transit of vessels in the
area and to protect all persons, vessels,
and the marine environment during the
ongoing channel deepening project.

Discussion of Rule

The RNA encompasses all waters of
the North of Shooters Island Reach,
Elizabethport Reach, and Gulfport
Reach in the Arthur Kill.

Drilling and blasting operations began
in the Arthur Kill on Tuesday, August
2, 2011. The project consists of
dredging, drilling and underwater
blasting of bedrock in the Arthur Kill
navigable channel. Dredging operations
will encroach on portions of the
navigable channel, require the
relocation of lateral aids to navigation,
and create a reduction in the width of
the navigable channel.

This interim rule seeks to enhance
navigational safety and marine
environmental protection, and promote
vessel movement by reducing the
potential for collisions, groundings, and
the loss of lives and property. This
interim rule became effective with
actual notice upon being signed by the
District Commander; however the Coast
Guard would like to receive comments
before issuing a final rule.

Any violation of the RNA described
herein is punishable by, among others,
civil and criminal penalties, in rem
liability against the offending vessel,
and the initiation of suspension or
revocation proceedings against Coast
Guard-issued merchant-mariner
credentials.

The Captain of the Port (COTP) New
York will cause notice of enforcement,
suspension of enforcement, or closure of
the waterway to be made by all
appropriate means to effect the widest
distribution among the affected
segments of the public. Such means of
notification may include, but are not
limited to, Broadcast Notice to Mariners
and Local Notice to Mariners.

Regulatory Analyses

We developed this interim rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Executive Order 12866 and Executive
Order 13563

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that

Order. The Office of Management and
Budget has not reviewed it under that
Order.

The economic impact of this rule will
be severely limited for the following
reasons: (1) The RNA does not prohibit
vessels from transiting the area; (2)
vessels will be allowed to safely transit
without restrictions in areas where there
are no dredges or drill barges operating;
(3) vessels may be allowed to transit
work areas where dredges and/or drill
barges are operating unless blasting
operations are underway; (4) delays
resulting from blast operations are
expected to last no longer than 15
minutes and occur twice daily; and (5)
advance notification will be made to the
maritime community via Local Notice to
Mariners, Broadcast Notice to Mariners,
and on the Internet at http://
homeport.uscg.mil/newyork.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit in a portion
of the Arthur Kill from August 12, 2011
until the Arthur Kill Channel Deepening
Project is completed.

This rule will not have a significant
economic impact on a substantial
number of small entities for the
following reasons: although the
regulated navigation area will apply to
the entire width of the Arthur Kill,
vessel traffic will be allowed to pass
through the regulated area by
coordinating with Vessel Traffic Service
New York (VTSNY). Before the effective
period, we will issue maritime
advisories widely available to users of
the waterway.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of federal employees who
enforce, or otherwise determine
compliance with, federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.
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Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves the establishment of a RNA. An
environmental analysis checklist and a
categorical exclusion determination are
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04-6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T01-0727 to read as
follows:

§165.T01-0727 Regulated Navigation
Area; Arthur Kill, NY and NJ.

(a) Regulated Area. The following area
is a regulated navigation area: all waters
of the North of Shooters Island Reach,
Elizabethport Reach, and Gulfport
Reach in the Arthur Kill; bounded in the
northeast by a line drawn from position
40° 38748.637” N, 074° 09'18.204” W; to
a point in position 40°38’37.815” N,
074° 0920.245” W; and bounded in the
southwest by a line drawn from position
40°37°15.643” N, 074° 12'15.927” W; to
a point in position 40° 37°15.779” N,
074°12°08.0622” W. All geographic
coordinates are North American Datum
of 1983 (NAD 83).

(b) Regulations.

(1) The general regulations contained
in 33 CFR 165.13 apply.

(2) All vessels must remain at least
150 feet from all drilling and blasting
equipment; if a vessel must pass within
150 feet of drilling and blasting
equipment for reasons of safety, they
shall contact the dredge and/or blasting
barge on Channel 13.

(3) No vessel shall enter or transit any
work area where drill barges and/or
dredges are located without the
permission of Vessel Traffic Service
New York (VTSNY) Director.

(4) No vessel may be underway within
1,500 feet of the blasting area during
blasting operations.

(5) No vessel shall enter an area of
drilling or blasting when they are
advised by the drilling barge or VISNY
that a misfire or hang fire has occurred.

(6) Vessel Movement Reporting
System (VMRS) users are prohibited
from meeting or overtaking other vessels
when transiting alongside an active
work area where dredging and drilling
equipment are being operated.

(7) Each vessel transiting in the
vicinity of a work area where dredges
are located is required to do so at
reduced speed to maintain
maneuverability while minimizing the
effects of wake and surge.

(8) The VTSNY Director may impose
additional requirements through VTS
measures, as per 33 CFR 161.11.

(c) Effective Period. This rule is
effective from 8 a.m. on August 12, 2011
until 5 p.m. on April 1, 2014.

Dated: 12 Aug 2011.
J.B. McPherson,

Captain, U.S. Coast Guard, Commander, First
Coast Guard District, Acting.

[FR Doc. 2011-21460 Filed 8-22—11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Parts 3 and 20

RIN 2900-A006

Rules Governing Hearings Before the
Agency of Original Jurisdiction and the

Board of Veterans’ Appeals;
Clarification

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: The Department of Veterans
Affairs (VA) is amending its hearing
regulations to clarify that the provisions
regarding hearings before the Agency of
Original Jurisdiction (AQJ) do not apply
to hearings before the Board of Veterans’
Appeals (Board).

DATES: Effective Date: This rule is
effective August 23, 2011.
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FOR FURTHER INFORMATION CONTACT:
Laura H. Eskenazi, Principal Deputy
Vice Chairman, Board of Veterans’
Appeals (012), Department of Veterans
Affairs, 810 Vermont Avenue, NW.,
Washington, DC 20420, (202) 461-8078.
(This is not a toll-free number.)

SUPPLEMENTARY INFORMATION: This
document amends 38 CFR parts 3 and
20 to clarify existing hearing practices
and procedures before the AOJ and the
Board. Specifically, VA is amending

§ 3.103(a) and (c) to clarify that the
hearing procedures outlined in § 3.103
apply to hearings held before the AOJ
and not to hearings held before the
Board. VA is also amending § 20.706 to
further clarify that Board Members
presiding over a hearing on appeal are
not bound by the hearing procedures in
§ 3.103(c) and must conduct hearings in
accordance with part 20, subpart H,
which contains provisions governing
Board hearing practice and procedure.
In Appendix A to part 20, VA is
removing the cross references to § 3.103.

VA has determined these clarifying
changes are necessary because of a
recent decision by the United States
Court of Appeals for Veterans Claims
(Court) in Bryant v. Shinseki, 23 Vet.
App. 488 (2010), that applied the
provisions of § 3.103(c)(2) to a Board
hearing. The Bryant Court held that the
provisions of § 3.103(c)(2) require a
“Board hearing officer” to “fully explain
the issues still outstanding that are
relevant and material to substantiating
the claim” and to ““suggest that a
claimant submit evidence on an issue
material to substantiating the claim
when the record is missing any
evidence on that issue or when the
testimony at the hearing raises an issue
for which there is no evidence in the
record.” Id. at 496—97. The Court
concluded with respect to one of the
service connection claims on appeal
that the Veteran had been prejudiced
because the presiding “Board hearing
officer”” had not explained matters
material to the outcome of the claim and
had not suggested that the Veteran
could secure evidence regarding a nexus
between his current disability and
service. Id. at 499. The Court found
prejudice existed because evidence of a
nexus was not of record at the time of
the hearing and remained lacking at the
time of the decision. Id.

In reaching its conclusions, the Court
relied in part on its previous holding in
Douglas v. Derwinski, 2 Vet. App. 435
(1992), which held that the provisions
of § 3.103(c) applied to hearings before
the Board. Bryant, 23 Vet. App. at 494
(citing Douglas, 2 Vet. App. at 442). At
the time the Court decided Douglas, the

Board’s Rules of Practice provided that
hearings on appeal could be held: “(a)
[blefore a section of the Board of
Veterans’ Appeals in Washington, DC[;]
(b) * * * before a traveling section of
the Board of Veterans’ Appeals during
regularly scheduled visits to [VA]
facilities[;] [or] (c) [b]efore appropriate
personnel in the [VA] regional or other
office nearest the appellant’s residence,
acting as a hearing agency for the Board
of Veterans’ Appeals.” 38 CFR 19.160
(1991). Under the former rules, if an
appellant chose to have a hearing before
employees of the AOJ acting as a
hearing agency for the Board, then he or
she was not entitled to a subsequent
hearing before a Board Member. See id.;
see also Veterans Benefits
Administration, M21-1 Adjudication
Procedures Manual, § 18.17g (1991) (“A
formal hearing on appeal at a regional
office will be in lieu of such a hearing
before the [Board], except in the
unusual case in which a special
appearance by the claimant before the
[Board], or the special attention of an
accredited organization’s headquarters
in Washington, DC, is requested by the
appellant.”).

Not long after the Court decided
Douglas, the Board amended its hearing
regulations to terminate the practice of
AQ] personnel holding appellate
hearings on the Board’s behalf. The final
rulemaking noted that the Board was
implementing these changes because it
had decided “a clear demarcation
should exist between the conduct of
hearings by the Board and hearings
conducted by [Veterans Benefits
Administration] employees at regional
offices.” 58 FR 27934, 27934 (May 12,
1993). As a result of this procedural
modification, an appellant now has the
opportunity to appear for a hearing with
the AQJ at any time prior to when his
or her appeal is certified to the Board.
38 CFR 3.103(a); Your Rights to Appeal
Our Decision, VA Form 4107 (Sept.
2009). The appellant also has a right to
appear at a separate hearing on appeal
before a Board Member. 38 CFR
20.700(a); see VA Form 4107 (stating
that a hearing before the AOJ is separate
from any hearing an appellant may later
request before the Board); see also
Gambill v. Shinseki, 576 F.3d 1307,
1315, 1316 (Fed. Cir. 2009) (Bryson, J.,
concurring) (explaining that an
appellant has a right to appear at
hearings before the AOJ and the Board).

The 1993 regulatory changes reflected
VA’s intent to clearly distinguish
hearings before AOJs from hearings
before the Board, including the duties of
the respective VA personnel conducting
the hearing. As a result of these changes,
it has become standard VA practice and

procedure that hearings before AQJs are
governed by § 3.103 and hearings before
the Board are governed by relevant
provisions in part 20. The Court’s
holding in Bryant brought to light that
the pertinent regulations do not clearly
reflect VA’s intent. Therefore, VA has
decided to make clarifying changes to
§§3.103 and 20.706 to ensure that the
distinction between the duties of AOJ
hearing officers and Board Members
(also known as Veterans Law Judges
(VLJs), see § 19.2(b)) is clear on the face
of the pertinent regulations and will not
result in further confusion.

In part 3, VA is revising § 3.103(a) to
clarify that the provisions governing
hearings in § 3.103 only apply to
hearings conducted before the AOJ and
that the provisions in part 20 govern
hearings before the Board. VA is also
removing the following language from
§3.103(c)(1): “subject to the limitations
described in § 20.1304 of this chapter
with respect to hearings in claims which
have been certified to the Board of
Veterans Appeals for appellate review.”
This language is not necessary since the
revision to paragraph (a) clarifies that
§ 3.103 does not apply to Board
hearings. VA is also revising paragraph
(c)(1) to change references to “original
determinative authority” to “VA office
having original jurisdiction”. This
language is consistent with other
portions of § 3.103(c)(1).

In part 20, VA is amending § 20.706
to state that the conduct of hearings by
presiding Board Members or VLJs is
governed by subpart H of part 20 and
that Board Members are not bound by
the hearing provisions of § 3.103(c). In
Appendix A, VA is removing two cross
references to § 3.103 listed for §§ 20.1
and 20.1304 to ensure they do not cause
any confusion regarding the correct
applicability of § 3.103.

Administrative Procedure Act

This document merely clarifies
current procedures for obtaining and
conducting a hearing on a claim for VA
benefits before the VA agency of original
jurisdiction or the Board. It does not
create new procedure, and no
substantive change is intended.
Accordingly, this document is being
published as a final rule pursuant to 5
U.S.C. 553(b)(A), which excepts
procedural rules from the APA’s notice-
and-comment and delayed effective date
requirements.

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act (44
U.S.C. 3501-3521).
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Regulatory Flexibility Act

The initial and final regulatory
flexibility analysis requirements of
sections 603 and 604 of the Regulatory
Flexibility Act, 5 U.S.C. 601-612, are
not applicable to this rule because a
notice of proposed rulemaking is not
required for this rule. Even so, the
Secretary of Veterans Affairs hereby
certifies that this final rule will not have
a significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. This
rule will affect only individual VA
beneficiaries and will not directly affect
small entities. Therefore, pursuant to 5
U.S.C. 605(b), this final rule is exempt
from the initial and final regulatory
flexibility analysis requirements of
sections 603 and 604.

Executive Order 12866—Regulatory
Planning and Review

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Executive Order classifies a ““significant
regulatory action,” requiring review by
the Office of Management and Budget
(OMB) unless OMB waives such review,
as any regulatory action that is likely to
result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more, or adversely affect in
a material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action planned or
taken by another agency; (3) materially
alter the budgetary impact of
entitlements, grants, user fees or loan
programs or the rights and obligations of
recipients thereof, or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

VA has examined the economic,
interagency, legal, and policy
implications of this rulemaking and has
concluded that it is not a significant
regulatory action under the Executive
Order.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of

anticipated costs and benefits before
issuing any rule that may result in an
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector of $100 million or more
(adjusted annually for inflation) in any
given year. This rule would have no
such effect on State, local, and tribal
governments, or on the private sector.

Catalog of Federal Domestic Assistance
Numbers and Titles

The Catalog of Federal Domestic
Assistance program numbers and titles
for this rule are 64.100, Automobiles
and Adaptive Equipment for Certain
Disabled Veterans and Members of the
Armed Forces; 64.101, Burial Expenses
Allowance for Veterans; 64.102,
Compensation for Service-Connected
Deaths for Veterans’ Dependents;
64.103, Life Insurance for Veterans;
64.104, Pension for Non-Service-
Connected Disability for Veterans;
64.105, Pension to Veterans Surviving
Spouses, and Children; 64.106,
Specially Adapted Housing for Disabled
Veterans; 64.109, Veterans
Compensation for Service-Connected
Disability; 64.110, Veterans Dependency
and Indemnity Compensation for
Service-Connected Death; 64.114,
Veterans Housing—Guaranteed and
Insured Loans; 64.115, Veterans
Information and Assistance; 64.116,
Vocational Rehabilitation for Disabled
Veterans; 64.117, Survivors and
Dependents Educational Assistance;
64.118, Veterans Housing—Direct Loans
for Certain Disabled Veterans; 64.119,
Veterans Housing—Manufactured Home
Loans; 64.120, Post-Vietnam Era
Veterans’ Educational Assistance;
64.124, All-Volunteer Force Educational
Assistance; 64.125, Vocational and
Educational Counseling for
Servicemembers and Veterans; 64.126,
Native American Veteran Direct Loan
Program; 64.127, Monthly Allowance
for Children of Vietnam Veterans Born
with Spina Bifida; and 64.128,
Vocational Training and Rehabilitation
for Vietnam Veterans’ Children with
Spina Bifida or Other Covered Birth
Defects.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. John
R. Gingrich, Chief of Staff, Department
of Veterans Affairs, approved this
document on August 16, 2011, for
publication.

List of Subjects
38 CFR Part 3

Administrative practice and
procedure, Claims, Disability benefits,
Health care, Pensions, Radioactive
materials, Veterans, Vietnam.

38 CFR Part 20

Administrative practice and
procedure, Claims, Veterans.

Dated: August 18, 2011.
Robert C. McFetridge,
Director of Regulation Policy and
Management, Office of the General Counsel,
Department of Veterans Affairs.

For the reasons set forth in the
preamble, VA amends 38 CFR parts 3
and 20 as follows:

PART 3—ADJUDICATION

Subpart A—Pension, Compensation,
and Dependency and Indemnity
Compensation

m 1. The authority citation for part 3,
subpart A continues to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.

m 2. Amend § 3.103 by:

m a. Revising the last sentence of

paragraph (a) and adding a new

sentence after the last sentence.

m b. Revising paragraph (c)(1).
The revisions read as follows:

§3.103 Procedural due process and
appellate rights.

(a) * * * The provisions of this
section apply to all claims for benefits
and relief, and decisions thereon, within
the purview of this part 3, except that
the provisions of this section governing
hearings apply only to hearings
conducted before the VA office having
original jurisdiction over the claim.
Hearings before the Board of Veterans’
Appeals are governed by part 20 of this
chapter.

* * * * *

(c) * * * (1) Upon request, a claimant
is entitled to a hearing at any time on
any issue involved in a claim within the
purview of part 3 of this chapter. VA
will provide the place of hearing in the
VA office having original jurisdiction
over the claim or at the VA office
nearest the claimant’s home having
adjudicative functions, or, subject to
available resources and solely at the
option of VA, at any other VA facility
or federal building at which suitable
hearing facilities are available. VA will
provide one or more employees of the
VA office having original jurisdiction
over the claim to conduct the hearing
and to be responsible for establishment
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and preservation of the hearing record.
Hearings in connection with proposed
adverse actions and appeals shall be
held before one or more employees of
the VA office having original
jurisdiction over the claim who did not
participate in the proposed action or the
decision being appealed. All expenses
incurred by the claimant in connection
with the hearing are the responsibility

of the claimant.
* * * * *

PART 20—BOARD OF VETERANS’
APPEALS: RULES OF PRACTICE

m 3. The authority citation for part 20
continues to read as follows:

Authority: 38 U.S.C. 501(a) and as noted
in specific sections.

Subpart H—Hearings on Appeal

m 4. Revise § 20.706 to read as follows:

§20.706 Rule 706. Functions of the
presiding Member.

The presiding Member is responsible
for the conduct of the hearing, in
accordance with the provisions of
subpart H of this part, administering the
oath or affirmation, and ruling on
questions of procedure. The presiding
Member will assure that the course of
the hearing remains relevant to the
issue, or issues, on appeal and that there
is no cross-examination of the parties or
witnesses. The presiding Member will
take such steps as may be necessary to
maintain good order at hearings and
may terminate a hearing or direct that

the offending party leave the hearing if
an appellant, representative, or witness
persists in disruptive behavior. The
presiding Member is not bound by the
procedures described in § 3.103(c) of
this chapter, as those procedures only
apply to hearings before the agency of
original jurisdiction.

m 5. Amend APPENDIX A TO PART
20—CROSS-REFERENCES table by:

H a. Removing entries ““20.1”; “38 CFR
3.103(a)”’; and ‘“Statement of policy.”.

m b. Revising entry 20.1304 to read as
follows:

APPENDIX A TO PART 20—CROSS-
REFERENCES

Title of cross-

Sec. Cross-reference referenced material
or comment
20.1304 ..o 38 CFR 20.700-20.717 ..eeiieiieecieeee e s See also rehearings.

[FR Doc. 2011-21513 Filed 8-22-11; 8:45 am]
BILLING CODE 8320-01-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 63

RIN 2900-AN73

Health Care for Homeless Veterans
Program

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This final rule establishes
regulations for contracting with
community-based treatment facilities in
the Health Care for Homeless Veterans
(HCHV) program of the Department of
Veterans Affairs (VA). The HCHV
program assists certain homeless
veterans in obtaining treatment from
non-VA community-based providers.
The final rule formalizes VA’s policies
and procedures in connection with this
program and clarifies that veterans with
substance use disorders may qualify for
the program.

DATES: Effective Date: September 22,
2011.

FOR FURTHER INFORMATION CONTACT:
Robert Hallett, Healthcare for Homeless
Veterans Manager, c¢/o Bedford VA
Medical Center, 200 Springs Road, Bldg.

12, Bedford, MA 01730; (781) 687—-3187
(this is not a toll free number).

SUPPLEMENTARY INFORMATION: The
HCHYV program is authorized by 38
U.S.C. 2031, under which VA may
provide outreach as well as “care,
treatment, and rehabilitative services
(directly or by contract in community-
based treatment facilities, including
halfway houses)” to “veterans suffering
from serious mental illness, including
veterans who are homeless.”” One of
VA’s National priorities is a renewed
effort to end homelessness for veterans.
For this reason, we are establishing
regulations that are consistent with the
current administration of this program.

The primary mission of the HCHV
program is to use outreach efforts to
contact and engage veterans who are
homeless and suffering from serious
mental illness or a substance use
disorder. Many of the veterans for
whom the HCHV program is designed
have not previously used VA medical
services or been enrolled in the VA
health care system.

Through the HCHV program, VA
identifies homeless veterans with
serious mental illness and/or substance
use disorder, usually through medical
intervention, and offers community-
based care to those whose conditions
are determined, clinically, to be
managed sufficiently that the
individuals can participate in such care.
We have assisted homeless veterans

with substance use disorders through
this program because, based on our
practical understanding and experience,
the vast majority of homeless veterans
have substance use disorders. Treating
substance use as a mental disorder is
consistent with the generally accepted
“disease model” of alcoholism and drug
addiction treatment, as well as the
modern use of medical intervention to
treat the condition. We believe that if a
substance use disorder is a contributing
cause of homelessness, then that
disorder is serious; therefore, it is
consistent to include such veterans in a
program designed for ‘“veterans
suffering from serious mental illness,
including veterans who are homeless.”
38 U.S.C. 2031(a).

Veterans who are identified and who
choose to participate in this form of care
as part of their treatment plan are then
referred by VA to an appropriate non-
VA community-based provider. In some
cases, VA will continue to actively
medically manage the veteran’s
condition, while in other cases a VA
clinician may determine that a veteran
can be sufficiently managed through
utilization of non-medical resources,
such as 12-step programs.

To provide the community-based
care, the HCHV program contracts with
non-VA community-based providers,
such as halfway houses, to provide to
these veterans housing and mental
health and/or substance use disorder
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treatment. VA provides per diem
payments to these non-VA community-
based providers for the services
provided to veterans. The services
provided under these contracts are
typically short-term, because during
their stay veteran-participants are
connected with other resources
designed to provide longer-term
housing. These contracts, and the per
diem payment, are governed by the
Federal Acquisition Regulations, and
the VA supplements thereto contained
in the Department of Veterans Affairs
Acquisition Regulation, 48 CFR chapter
8. These are the rules that specifically
govern requirements exclusive to VA
contracting actions.

On December 20, 2010, we proposed
to establish a new 38 CFR part 63 for the
HCHV program because the program is
unique and may be distinguished from
therapeutic housing or other VA
programs designed to end homelessness.
75 FR 79323. We included a 60-day
comment period and invited interested
persons to submit written comments on
or before February 18, 2011. We
received five comments from members
of the public.

A commenter stated that she
supported this rulemaking and that the
HCHV “program has a solid
foundation.” The commenter further
stated that the program ‘“‘should be
successful in finding and helping these
veterans in need.” We agree that this
rulemaking will help VA better serve
homeless veterans that have serious
mental illness or substance use
disorders.

Another commenter stated that we
should minimize the paperwork burden
on veterans by designing and
implementing a single information
technology program that agencies can
use to share information about the
veteran. Although we generally agree
that technology increases the
possibilities for reduced paperwork
from veterans and increased
information-sharing within the
government, this comment is outside
the scope of this rulemaking. The
proposed rule addressed contracting
with non-VA community-based
providers to furnish services to certain
homeless veterans while the comment
addresses information sharing. We note
that the only collection of information
required by this rulemaking places
obligations on the non-VA community
based providers with whom VA would
contract, not homeless veterans.
Veterans will only have to meet the
eligibility criteria in §63.13(a).

The same commenter suggested that
VA form “contract[s with] facilities that
have multiple uses under one roof,

providing shelters, social and health
services * * *, and medical services” in
a single facility, so that “the homeless
veteran will only have to go to one
facility to receive treatment and or live.”
The commenter suggests that such a
facility would eliminate the burden of
travelling to different locations and
repeating paperwork at each one.

Section 63.10(a) authorizes VA to
“award per diem contracts to non-VA
community-based providers who
provide temporary residential
assistance” and “who can provide the
specific services” covered by the HCHV
program regulations. In turn, § 63.15
identifies covered services as including
therapeutic and rehabilitative services;
structured group activities, such as
group therapy and professional
counseling; and residential room and
board. Thus, the HCHV program offers
veterans the opportunity to have many
of their needs met at one particular
facility; however, medical needs must
be addressed at an appropriate medical
facility. Moreover, rather than restrict
the location of services to “one facility,”
we encourage non-VA community-based
providers to utilize community services
because, based on our experience, we
believe that the use of community
resources is vital to the success of
homelessness programs and in helping
veterans return to the community as
healthy, productive citizens. We also
note that VA social workers and
caseworkers work closely to place
veterans in the HCHV program,
providing assistance with any
paperwork and/or logistical burdens.

Additionally, the rule clearly requires
the contract facility to assist veterans in
obtaining community resources and
assistance, and applicants are scored
based in part on proximity to public
transportation and community
interaction. Thus, we believe that this
population of veterans is better served
by organizations that encourage
involvement in the community, rather
than those that treat the population in
a more institutionalized fashion by
providing all services under one roof.
We make no change based on the
comment.

A commenter asked what happens to
homeless veterans who do not meet the
eligibility requirements for the HCHV
program and recommended that the
program be open to all homeless
veterans.

The proposed rule addressed
homeless veterans, who are seriously
mentally ill and/or have substance use
disorders, while the comment addresses
other veterans who do not meet the
eligibility criteria of the HCHV program.
These criteria are prescribed by 38

U.S.C. 2031, which we interpret as
authorizing VA authority to provide
care to veterans who are both homeless
and seriously mentally ill. Section 2031
does not authorize the broader program
proposed by the commenter. We discuss
this interpretation in greater detail in
response to a later comment, and make
no change based on this comment.
However, we note that to the extent
some homeless veterans will not be
covered by this program because they
are not seriously mentally ill, they will
be eligible for a wide variety of VA
programs designed to reduce or
eradicate homelessness in our Nation’s
veteran population, many of which are
not specifically targeted to veterans that
have serious mental illness. These
include housing support programs such
as the Grant and Per Diem Program, the
Department of Housing and Urban
Development and VA Supported
Housing program, and the Supportive
Services for Veteran Families program.

A commenter requested that VA
prescribe rules regarding assistance for
covered veterans after they receive the
prescribed 6 months of treatment and
regarding veterans who are not
rehabilitated by the 6-month course of
treatment.

The proposed rule addressed VA’s
authority to contract with non-VA
community-based providers in the
administration of the HCHV program,
which is designed to address the short-
term, immediate needs of this veteran
population, while, simultaneously,
efforts are made to connect the
population with resources that can
provide assistance with permanent
housing and other long-term needs that
the HCHV program is not equipped to
address.

VA anticipates that the vast majority
of veterans who are the subject of a
contract with a non-VA community
based provider under this program will
have transitioned to a longer term
support structure at the end of the 6-
month period prescribed by this rule. At
that point, the veteran will likely still be
receiving other VA benefits and
services. It is possible that in some
situations, VA will need additional
time, beyond 6 months, to connect a
veteran with a particularly challenging
case to other services, whether provided
by VA or not. In such a situation, the
rule envisions the possibility of
extending the contract period for
“extraordinary circumstances” in
§63.10(c)(2). Therefore, we make no
change based on this comment.

A commenter expressed concern that
the proposed regulation “would enact a
more restrictive interpretation regarding
eligibility than Congress intended”
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under 38 U.S.C. 2031(a) because it
requires a veteran to be both homeless
and have a serious mental disorder. The
commenter argues, using statutory
interpretation and arguments based on
the legislative history of section 2031,
that (1) “a veteran’s homeless condition
is sufficient for assistance” without
regard to the veteran having a serious
mental illness; and (2) that the proposed
rule would make the statutory
homelessness requirement
“surplusage.” The commenter cautions
that if VA does not adopt their
construction, a “costly adverse judicial
determination” could result.

As the commenter points out, judicial
review of an agency’s construction of a
statute it administers is governed by
Chevron, U.S.A. Inc. v. Natural
Resources Defense Council, Inc., 467
U.S. 837 (1984). To state the law very
briefly, Chevron envisions a two-step
analysis. If the statute is plain, and the
intent of Congress is clear, that is the
end of the matter. If, however, the
statute is ambiguous on the point at
issue, a reviewing court asks whether
the agency’s construction is reasonable.

We believe the statute is plain on this
point. Section 2031(a) provides in
pertinent part:

In providing care and services under [38
U.S.C. 1710] to veterans suffering from
serious mental illness, including veterans
who are homeless, [VA] may provide
(directly or in conjunction with a[nother]
governmental or other entity)—(1) outreach
services; (2) care, treatment, and
rehabilitative services (directly or by contract
in community-based treatment facilities,
including halfway houses); and (3)

therapeutic transitional housing assistance
* * %

The statute clearly identifies homeless
veterans as a subset of veterans who
may be suffering from serious mental
illness and therefore in need of medical
care pursuant to 38 U.S.C. 1710. Under
the plain language of the statute,
Congress excluded homeless veterans
who do not need medical care for a
serious mental illness. Congress has
authorized other programs to assist that
segment of the homeless veteran
population. The reference to section
1710 makes clear that programs
authorized by section 2031 are for
veterans suffering from serious mental
illness only.

Even if the statute is ambiguous, our
interpretation that it applies to veterans
who are homeless and have a serious
mental illness is consistent with
Congress’ intent. Congress initially
enacted what is now section 2031 at 38
U.S.C. 1711. Veterans Health Programs
Improvement Act of 1997, Public Law
105-114, Title II, § 202(a). This section

was amended and renumbered without
substantive change into current section
2031. Homeless Veterans
Comprehensive Assistance Act of 2001,
Public Law 107-95, § 5(b)(2). A separate
House bill which preceded Public Law
105-114 contained language that is for
all relevant purposes identical to
current section 2031. H.R. 2206 § 2(a),
105th Cong. (1997).

The deliberations surrounding this
prior bill clearly illuminate
Congressional understanding of the
language now found in section 2031. H.
Rep. No. 105-293 (1997). Congress
found there to be substantial “overlap
and redundancy’”” among many prior VA
statutory authorities ‘‘targeted primarily
to providing psychiatric residential
treatment to homeless, mentally ill
veterans.” Id. at 10 (emphasis added).
Congress therefore undertook to
consolidate the authorities for three
programs, including the contract
halfway-house care program for veterans
suffering from alcohol and drug
dependence, the community-based
residential care program for homeless
chronically mentally ill veterans, and a
program providing transitional
therapeutic housing, into one statute. Id.
at 12. Congress plainly intended current
section 2031 to authorize psychiatric
residential treatment to homeless
veterans who are also mentally ill; all
three authorities combined into current
section 2031 dealt with treatment for
veterans suffering from some kind of
mental illness or otherwise requiring
therapeutic residential treatment.

Furthermore, the legislative history
presented in support of the comment is
not persuasive. The commenter argues
that Congress intended to reach veterans
who are homeless without regard to
their having a serious mental illness
based on an interpretation of a prior
version of the statute using definitions
from 24 CFR 91.5, which are regulations
promulgated by the Department of
Housing and Urban Development
(HUD), which is not charged with
interpreting VA statutes. Thus, HUD’s
definitions are simply inapplicable.

Additionally, the commenter’s
argument, even taken at face value,
would at most affect the proper
understanding of the term “homeless”
and would not on its own dictate the
proper interpretation of section 2031.
The commenter notes that former 38
U.S.C. 2001 indicates that 38 U.S.C.
chapter 20 used to address “‘chronic
homelessness,” which required as a
criterion serious mental illness or some
other kind of disability. The commenter
argues this has been replaced with the
more general term, “homeless.” Even if
true, this analysis would only affect the

proper understanding of the term
“homeless,” implying that term does
not necessarily include serious mental
illness. However, under our
interpretation of section 2031, serious
mental illness is a freestanding
criterion. Since serious mental illness is
a separate requirement in the statute, we
do not believe the commenter’s
argument affects our construction of the
proper scope of this program. Our
interpretation is reasonable because
Congress could not have intended that
homelessness alone indicates a severe
mental illness requiring the kind of care
authorized by sections 2031 and 1710.
As the commenter points out, up to 20
percent of homeless veterans are
homeless for reasons other than mental
illness. This fact is irreconcilable with
the idea that “homeless” is a subset, or
type of, serious mental illness, which is
the construction urged by the
commenter. As for the comment that our
rule would make homelessness
surplusage, we must, again disagree.
Pursuant to § 63.3(a)(1), eligibility is
predicated on the veteran being
homeless, and under §63.10(a),
contracts are authorized only to non-VA
community-based providers who
provide temporary residential assistance
for homeless persons.

Finally, we note that the program as
implemented by VA and described in
this rule will reach most homeless
veterans, up to 80 percent. As stated in
the proposed rule, chronic
homelessness is generally caused by
substance abuse or serious mental
illness. Congress determined for
purposes of this program that VA
should allocate some of its mental
health care resources to target
homelessness caused by serious mental
illness. As described above, we do not
interpret current law as authorizing VA
to focus mental health care resources on
those who are not mentally ill.
Additionally, Congress has determined
that veterans who are homeless for other
reasons will qualify for other VA
programs and services. See, e.g., 38
U.S.C. 2021-23, 2041—44. This
reinforces our view that section 2031 is
intended to reach seriously mentally ill
homeless veterans because this
population is not specifically identified
elsewhere in 38 U.S.C. chapter 20.

The commenter also hypothesizes that
the additional expenditure of resources
that would be required by the
commenter’s interpretation of the law,
expanding the program to cover
homelessness regardless of mental
illness, would be offset by savings in
clinician time. The commenter argues
that clinicians would not need to make
any determination regarding mental
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illness if the program covered every
homeless veteran. As we explain above,
we do not interpret section 2031 to
authorize VA to allocate its limited
mental health care resources to veterans
who are not mentally ill. Therefore, the
question of whether or not the reduction
in “billable time” realized by not
determining whether a veteran is
seriously mentally ill adds up to more
or less than the cost of paying per diem
on behalf of that veteran for up to 6
months is not relevant.

The commenters also cited the
numbers of homeless veterans who are
not eligible for the HCHV program. We
make no change based on the
commenter’s request that we amend the
rules “to include a specific reference to
programs” that address homeless
veterans who are not seriously mentally
ill. We have identified several such
programs in this notice, but it would be
unwise to include a definitive statement
in the rule since VA’s list of programs
targeted at this difficult problem is
constantly evolving, and it would be a
needless waste of resources to have to
amend and update 38 CFR part 63 every
time VA altered or added an unrelated
program. Further, the purpose of this
rulemaking is to prescribe rules that
govern a specific program. It is not
intended as a general notice regarding
the various benefits and services that
may be available to homeless veterans.
VA uses outreach and other methods to
advise veterans regarding the benefits
that may be available to them.

Although we are not making any
changes to the rule based on the
comments, we do make one minor
administrative change. We are inserting
a comma after the word “training” in
the first sentence of § 63.15(b)(1). This
fixes a typographical error of omission
in the proposed rule. We are not altering
the substantive content of the paragraph
by making this change.

VA appreciates the comments
submitted in response to the proposed
rule. Based on the rationale stated in the
proposed rule and in this document, the
proposed rule is adopted with the
technical change noted above.

Paperwork Reduction Act

This final rule at § 63.15(e)(3)
contains a new collection of information
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3521) that
requires approval by the Office of
Management and Budget (OMB). On
December 20, 2010, in the proposed rule
published in the Federal Register, we
requested public comment on the new
collection of information. We received
no comments concerning the new
collection of information. OMB has

approved the information collection
requirement for §63.15(e)(3) as a
revision to OMB Control Number 2900—
0091.

Regulatory Flexibility Act

The Secretary hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601-612. The reason for
this certification is that only a small
portion of the business of health care
providers, suppliers, or similar entities
concerns VA beneficiaries. Therefore,
pursuant to 5 U.S.C. 605(b), this final
rule is exempt from the initial and final
regulatory flexibility analysis
requirements of sections 603 and 604.

Executive Order 12866

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Executive Order classifies a “significant
regulatory action,” requiring review by
OMB unless OMB waives such a review,
as any regulatory action that is likely to
result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more, or adversely affect in
a material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action planned or
taken by another agency; (3) materially
alter the budgetary impact of
entitlements, grants, user fees or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

The economic, interagency,
budgetary, legal, and policy
implications of this regulatory action
have been examined and it has been
determined not to be a significant
regulatory action under Executive Order
12866.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and Tribal

governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
given year. This final rule would have
no such effect on State, local, and Tribal
governments, or on the private sector.

Catalog of Federal Domestic Assistance
Program

The Catalog of Federal Domestic
Assistance numbers and titles for the
programs affected by this document are:
64.007, Blind Rehabilitation Centers;
64.009, Veterans Medical Care Benefits;
64.019, Veterans Rehabilitation Alcohol
and Drug Dependence.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. John
R. Gingrich, Chief of Staff, Department
of Veterans Affairs, approved this
document on July 27, 2011, for
publication.

List of Subjects in 38 CFR Part 63

Administrative practice and
procedure, Day care, Disability benefits,
Government contracts, Health care,
Homeless, Housing, Individuals with
disabilities, Low and moderate income
housing, Public assistance programs,
Public housing, Relocation assistance,
Reporting and recordkeeping
requirements, Veterans.

Dated: August 17, 2011.
Robert C. McFetridge,
Director of Regulation Policy and
Management, Office of the General Counsel,
Department of Veterans Affairs.

For the reasons stated in the
preamble, VA amends 38 CFR chapter I
by adding part 63 to read as follows:

PART 63—HEALTH CARE FOR
HOMELESS VETERANS (HCHV)
PROGRAM

Sec.

63.1 Purpose and scope.

63.2 Definitions.

63.3 Eligible veterans.

63.10 Selection of non-VA community-
based providers.

63.15 Duties of, and standards applicable
to, non-VA community-based providers.

Authority: 38 U.S.C. 501, 2031, and as
noted in specific sections.

§63.1 Purpose and scope.

This part implements the Health Care
for Homeless Veterans (HCHV) program.
This program provides per diem
payments to non-VA community-based
facilities that provide housing, as well
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as care, treatment and/or rehabilitative
services, to homeless veterans who are
seriously mentally ill or have a
substance use disorder.

(Authority: 38 U.S.C. 501, 2031(a)(2))

§63.2 Definitions.

For the purposes of this part:

Clinician means a physician,
physician assistant, nurse practitioner,
psychiatrist, psychologist, or other
independent licensed practitioner.

Homeless has the meaning given that
term in section 103 of the McKinney-
Vento Homeless Assistance Act (42
U.S.C. 11302(a)).

Non-VA community-based provider
means a facility in a community that
provides temporary, short-term housing
(generally up to 6 months) for the
homeless, as well as services such as
rehabilitation services, community
outreach, and basic mental-health
services.

Participant means an eligible veteran
under § 63.3 for whom VA is paying per
diem to a non-VA community-based
provider.

Serious mental illness means
diagnosed mental illness that actually or
potentially contributes to a veteran’s
homelessness.

Substance use disorder means
alcoholism or addiction to a drug that
actually or potentially contributes to a
veteran’s homelessness.

(Authority: 501, 2002, 2031)

§63.3 Eligible veterans.

(a) Eligibility. In order to serve as the
basis for a per diem payment through
the HCHV program, a veteran served by
the non-VA community-based provider
must be:

(1) Homeless;

(2) Enrolled in the VA health care
system, or eligible for VA health care
under 38 CFR 17.36 or 17.37; and

(3) Have a serious mental illness and/
or substance use disorder,

(i) That has been diagnosed by a VA
clinician,

(ii) Is “clinically managed” as
determined by a VA clinician (clinical
management of a condition may be
achieved through non-medical
intervention such as participation in a
12-step program), and

(iii) Impacts the veteran’s ability for
self-care and/or management of
financial affairs as determined by a VA
caseworker (i.e., a clinician, social
worker, or addiction specialist).

(b) Priority veterans. In allocating
HCHYV program resources, VA will give
priority to veterans, in the following
order, who:

(1) Are new to the VA health care
system as a result of VA outreach

efforts, and to those referred to VA by
community agencies that primarily
serve the homeless population, such as
shelters, homeless day centers, and soup
kitchens.

(2) Have service-connected
disabilities.

(3) All other veterans.

(c) VA will refer a veteran to a non-
VA community-based provider after VA
determines the veteran’s eligibility and
priority.

(Authority: 38 U.S.C. 501, 2031)

§63.10 Selection of non-VA community-
based providers.

(a) Who can apply. VA may award per
diem contracts to non-VA community-
based providers who provide temporary
residential assistance for homeless
persons with serious mental illness,
and/or substance use disorders, and
who can provide the specific services
and meet the standards identified in
§63.15 and elsewhere in this part.

(b) Awarding contracts. Contracts for
services authorized under this section
will be awarded in accordance with
applicable VA and Federal procurement
procedures in 48 CFR chapters 1 and 8.
Such contracts will be awarded only
after the quality, effectiveness and safety
of the applicant’s program and facilities
have been ascertained to VA’s
satisfaction, and then only to applicants
determined by VA to meet the
requirements of this part.

(c) Per diem rates and duration of
contract periods.

(1) Per diem rates are to be negotiated
as a contract term between VA and the
non-VA community-based provider;
however, the negotiated rate must be
based on local community needs,
standards, and practices.

(2) Contracts with non-VA
community-based providers will
establish the length of time for which
VA may pay per diem based on an
individual veteran; however, VA will
not authorize the payment of per diem
for an individual veteran for a period of
more than 6 months absent
extraordinary circumstances.

(Authority: 38 U.S.C. 501, 2031)

§63.15 Duties of, and standards
applicable to, non-VA community-based
providers.

A non-VA community-based provider
must meet all of the standards and
provide the appropriate services
identified in this section, as well as any
additional requirements set forth in a
specific contract.

(a) Facility safety requirements. The
facility must meet all applicable safety
requirements set forth in 38 CFR
17.81(a).

(b) Treatment plans and therapeutic/
rehabilitative services. Individualized
treatment plans are to be developed
through a joint effort of the veteran,
non-VA community-based provider staff
and VA clinical staff. Therapeutic and
rehabilitative services must be provided
by the non-VA community-based
provider as described in the treatment
plan. In some cases, VA may
complement the non-VA community-
based provider’s program with added
treatment services such as participation
in VA outpatient programs. Services
provided by the non-VA community-
based provider generally should
include, as appropriate:

(1) Structured group activities such as
group therapy, social skills training,
self-help group meetings or peer
counseling.

(2) Professional counseling, including
counseling on self care skills, adaptive
coping skills and, as appropriate,
vocational rehabilitation counseling, in
collaboration with VA programs and
community resources.

(c) Quality of life, room and board.

(1) The non-VA community-based
provider must provide residential room
and board in an environment that
promotes a lifestyle free of substance
abuse.

(2) The environment must be
conducive to social interaction,
supportive of recovery models and the
fullest development of the resident’s
rehabilitative potential.

(3) Residents must be assisted in
maintaining an acceptable level of
personal hygiene and grooming.

(4) Residential programs must provide
laundry facilities.

(5) VA will give preference to
facilities located close to public
transportation and/or areas that provide
employment.

(6) The program must promote
community interaction, as demonstrated
by the nature of scheduled activities or
by information about resident
involvement with community activities,
volunteers, and local consumer services.

(7) Adequate meals must be provided
in a setting that encourages social
interaction; nutritious snacks between
meals and before bedtime must be
available.

(d) Staffing. The non-VA community-
based provider must employ sufficient
professional staff and other personnel to
carry out the policies and procedures of
the program. There will be at a
minimum, an employee on duty on the
premises, or residing at the program and
available for emergencies, 24 hours a
day, 7 days a week. Staff interaction
with residents should convey an
attitude of genuine concern and caring.
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(e) Inspections. (1) VA must be
permitted to conduct an initial
inspection prior to the award of the
contract and follow-up inspections of
the non-VA community-based
provider’s facility and records. At
inspections, the non-VA community-
based provider must make available the
documentation described in paragraph
(e)(3) of this section.

(2) If problems are identified as a
result of an inspection, VA will
establish a plan of correction and
schedule a follow-up inspection to
ensure that the problems are corrected.
Contracts will not be awarded or
renewed until noted deficiencies have
been eliminated to the satisfaction of the
inspector.

(3) Non-VA community-based
providers must keep sufficient
documentation to support a finding that
they comply with this section, including
accurate records of participants’ lengths
of stay, and these records must be made
available at all VA inspections.

(4) Inspections under this section may
be conducted without prior notice.

(f) Rights of veteran participants. The
non-VA community-based provider
must comply with all applicable
patients’ rights provisions set forth in 38
CFR 17.33.

(g) Services and supplies. VA per
diem payments under this part will
include the services specified in the
contract and any other services or
supplies normally provided without
extra charge to other participants in the
non-VA community-based provider’s
program.

(Authority: 38 U.S.C. 501, 2031)

(The Office of Management and Budget has
approved the information collection

requirement in this section under control
number 2900-0091.)

[FR Doc. 2011-21407 Filed 8-22-11; 8:45 am]
BILLING CODE 8320-01-P

POSTAL SERVICE
39 CFR Part 912

Procedures To Adjudicate Claims for
Personal Injury or Property Damage

Arising Out of the Operation of the U.S.

Postal Service

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: This rule amends the Postal
Service’s regulations concerning tort
claims to update the mailing address of
the National Tort Center.

DATES: Effective Date: August 23, 2011.
ADDRESSES: Written communications
should be directed to: General Law
Service Center, USPS National Tort
Center, 1720 Market Street, Room 2400,
St. Louis, MO 63155-9948.

FOR FURTHER INFORMATION CONTACT:
Ruth A. Przybeck, Chief Counsel, Torts,
(314) 345-5820.

SUPPLEMENTARY INFORMATION:
Amendment of 39 CFR part 912 is
necessary to update the mailing address
of the National Tort Center. This rule is
a change in agency rules of procedure
that does not substantially affect any
rights or obligations of private parties.
Therefore, it is appropriate for its
adoption by the Postal Service to
become effective immediately.

List of Subjects in 39 CFR Part 912

Administrative practice and
procedure; Claims.

For the reasons set forth above, the
Postal Service amends 39 CFR Part 912
as follows:

PART 912—[AMENDED]

m 1. The authority citation for 39 CFR
part 912 continues to read as follows:

Authority: 28 U.S.C. 2671-2680; 28 CFR
14.1 through 14.11; 39 U.S.C. 409.

m 2.In §912.4, remove the address
“Chief Counsel, National Tort Center,
U.S. Postal Service, P.O. Box 66640, St.
Louis, MO 63141-0640"’ and add “Chief
Counsel, Torts, General Law Service
Center, USPS National Tort Center, 1720
Market Street, Room 2400, St. Louis,
MO 63155—-9948” in its place.

m 3. Amend § 912.9 as follows:

m a. In paragraph (b), remove the
address ‘‘Chief Counsel, National Tort
Center, U.S. Postal Service, P.O. Box
66640, St. Louis, MO 63141-0640"" and
add “Chief Counsel, Torts, General Law
Service Center, USPS National Tort
Center, 1720 Market Street, Room 2400,
St. Louis, MO 63155-9948” in its place.

m b. In paragraph (c), remove the
address ‘“Chief Counsel, National Tort
Center, U.S. Postal Service, P.O. Box
66640, St. Louis, MO 63141-0640"" and
add “Chief Counsel, Torts, General Law
Service Center, USPS National Tort
Center, 1720 Market Street, Room 2400,
St. Louis, MO 63155-9948" in its place.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 2011-21444 Filed 8-22-11; 8:45 am]
BILLING CODE 7710-12-P
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Proposed Rules

Federal Register
Vol. 76, No. 163

Tuesday, August 23, 2011

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

7 CFR Part 277
RIN 0584—-AD99

Automated Data Processing and
Information Retrieval System
Requirements

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule proposes to amend
Supplemental Nutrition Assistance
Program (SNAP)—formerly the Food
Stamp Program) regulations to
implement the Food, Conservation, and
Energy Act of 2008 (the Farm Bill),
which requires adequate system testing
before and after implementation of a
new State automatic data processing
(ADP) and information retrieval system,
including the evaluation of data from
pilot projects in limited areas for major
systems changes, before the Secretary
approves the system to be implemented
more broadly. It also provides that
systems be operated in accordance with
an adequate plan for continuous
updating to reflect changed policy and
circumstances, and for testing the effects
of the system on access by eligible
households and on payment accuracy.
This proposed rule would also specify
the requirements for submission of a test
plan. Further, the rule proposes
changing the due date of an Advance
Planning Document Update (APDU)
from 90 days after to 60 days prior to the
expiration of the Federal financial
participation (FFP) approval and revises
language regarding the Federal share of
costs in consolidated information
technology (IT) operations to specify
that the threshold for service agreements
applies to federally aided public
assistance programs, rather than to
SNAP alone. In addition, this rule
proposes to amend the SNAP
regulations relating to the establishment
of an automated data processing and

information retrieval system and to
provide clarifications and updates
which have occurred since this section
was last updated in 1996.

DATES: Comments must be received on
or before October 24, 2011.
ADDRESSES: The Food and Nutrition
Service, USDA, invites interested
persons to submit comments on this
proposed rule. Comments may be
submitted by one of the following
methods:

e Preferred method: Federal
eRulemaking Portal: Go to http://
www.regulations.gov; follow the online
instructions for submitting comments
on docket FNS-2009-0020.

e Mail: Comments should be
addressed to Neva Terry, Director, State
Systems Office, Food and Nutrition
Service—USDA, 3101 Park Center
Drive, Room 820, Alexandria, VA
22302-1500.

e Hand Delivery or Courier: Deliver
comments to the Food and Nutrition
Service, State Systems Office, 3101 Park
Center Drive, Room 820, Alexandria,
Virginia 22302-1500, during business
hours of 9 a.m.—4:30 p.m. Eastern Time,
from Monday-Friday, excluding Federal
holidays.

All comments submitted in response to
this proposed rule will be included in
the record and will be made available to
the public. Please be advised that the
substance of the comments and the
identity of the individuals or entities
submitting the comments will be subject
to public disclosure. FNS will make the
comments publicly available on the
Internet via http://www.regulations.gov.
All written submissions will be
available for public inspection at the
address above during regular business
hours.

FOR FURTHER INFORMATION CONTACT:
Questions regarding this rulemaking
should be addressed to Neva Terry,
Director, State Systems Office, at the
above address if mailed, by telephone at
(703) 605—4315 or via the Internet at
neva.terry@fns.usda.gov.

SUPPLEMENTARY INFORMATION:

I. Additional Information on Comment
Filing

Written Comments

Comments on the proposed rule
should be specific, confined to issues
pertinent to the proposal, and explain
the reason for any change you

recommend. Where possible, you
should reference the specific section or
paragraph of the proposed rule you are
addressing. We may not consider or
include in the Administrative Record
those comments received after the close
of the comment period or comments
delivered to an address other than that
listed above.

II. Procedural Matters

Executive Order 12866 and Executive
Order 13563

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility.

This proposed rule has been
designated non-significant under
section 3(f) of Executive Order 12866.

Regulatory Flexibility Act

This rule has been reviewed with
regard to the requirements of the
Regulatory Flexibility Act (5 U.S.C.
601—612). It has been certified that this
rule would not have significant
economic impact on a substantial
number of small entities. State agencies
which administer SNAP will be affected
to the extent that they implement new
State automated systems or major
changes to existing systems.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under Section 202 of the UMRA,
the Department generally must prepare
a written statement, including a cost/
benefit analysis, for proposed and final
rules with Federal mandates that may
result in expenditures to State, local, or
tribal governments, in the aggregate, or
to the private sector, of $100 million or
more in any one year. When such a
statement is needed for a rule, section
205 of the UMRA generally requires the
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Department to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
more cost-effective or least burdensome
alternative that achieves the objectives
of the rule.

This rule contains no Federal
mandates (under the regulatory
provisions of Title IT of the UMRA) that
impose costs on State, local, or tribal
governments or to the private sector of
$100 million or more in any one year.
This rule is, therefore, not subject to the
requirements of sections 202 and 205 of
the UMRA.

Executive Order 12372

SNAP is listed in the Catalog of
Federal Domestic Assistance under No.
10.561. For the reasons set forth in the
final rule in 7 CFR part 3015, Subpart
V and related Notice published at [48
FR 29114 for SNP; 48 FR 29115 for
FSP], June 24, 1983, this Program is
excluded from the scope of Executive
Order 12372, which requires
intergovernmental consultation with
State and local officials.

Executive Order 13132

Executive Order 13132 requires
Federal agencies to consider the impact
of their regulatory actions on State and
local governments. Where such actions
have federalism implications, agencies
are directed to provide a statement for
inclusion in the preamble to the
regulations describing the agency’s
considerations in terms of the three
categories called for under section
(6)(b)(2)(B) of Executive Order 13132
(Prior Consultation With State Officials,
Nature of Concerns and the Need To
Issue This Rule, and Extent to Which
We Meet Those Concerns). FNS has
considered the impact of this rule on
State and local governments and
determined that this rule does not have
Federalism implications. This proposed
rule does not impose substantial or
direct compliance costs on State and
local governments. Therefore, under
Section 6(b) of the Executive Order, a
federalism summary impact statement is
not required.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is intended to have
preemptive effect with respect to any
State or local laws, regulations or
policies which conflict with its
provisions or which would otherwise
impede its full implementation. Prior to
any judicial challenge to the provisions
of this rule or the application of its
provisions, all applicable administrative
procedures must be exhausted.

Executive Order 13175

E.O. 13175 requires Federal agencies
to consult and coordinate with tribes on
a government-to-government basis on
policies that have tribal implications,
including regulations, legislative
comments or proposed legislation, and
other policy statements or actions that
have substantial direct effects on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
In late 2010 and early 2011, USDA
engaged in a series of consultative
sessions to obtain input by Tribal
officials or their designees concerning
the affect of this and other rules on
tribes or Indian Tribal governments, or
whether this rule may preempt Tribal
law. In regard to this rule, no adverse
comments were offered at those
sessions. Further, the policies contained
in this rule would not have Tribal
implications that preempt Tribal law.
Reports from the consultative sessions
will be made part of the USDA annual
reporting on Tribal Consultation and
Collaboration. USDA will offer future
opportunities, such as webinars and
teleconferences, for collaborative
conversations with Tribal leaders and
their representatives concerning ways to
improve rules with regard to their affect
on Indian country.

We are unaware of any current Tribal
laws that could be in conflict with the
proposed rule. We request that
commenters address any concerns in
this regard in their responses.

Civil Rights Impact Analysis

FNS has reviewed this proposed rule
in accordance with the Department
Regulation 43004, “Civil Rights Impact
Analysis,” to identify and address any
major civil rights impacts the rule might
have on minorities, women, and persons
with disabilities. After a careful review
of the rule’s intent and provisions, and
the characteristics of SNAP households
and individual participants, FNS has
determined that there are no civil rights
impacts in this proposed rule. All data
available to FNS indicate that protected
individuals have the same opportunity
to participate in SNAP as non-protected
individuals.

FNS specifically prohibits the State
and local government agencies that
administer the Program from engaging
in actions that discriminate based on
age, race, color, sex, handicap, religious
creed, national origin, or political
beliefs. SNAP nondiscrimination policy
can be found at 7 CFR 272.6 (a). Where
State agencies have options, and they

choose to implement a certain
provision, they must implement it in
such a way that it complies with the
regulations at 7 CFR 272.6.
Discrimination in any aspect of program
administration is prohibited by these
regulations, the Food Stamp Act of 1977
(the Act), the Age Discrimination Act of
1975 (Pub. L. 94-135), the
Rehabilitation Act of 1973 (Pub. L. 93—
112, section 504), and title VI of the
Civil Rights Act of 1964 (42 U.S.C.
2000d). Enforcement action may be
brought under any applicable Federal
law. Title VI complaints shall be
processed in accord with 7 CFR part 15.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. Chapter 35; see 5 CFR part
1320) requires that OMB approve all
collections of information by a Federal
agency from the public before they can
be implemented. Respondents are not
required to respond to any collection of
information unless it displays a current
valid OMB control number. This
proposed rule contains information
collections that are subject to review
and approval by OMB; therefore, FNS
has submitted an information collection
under 0584—0083, which contains the
changes in burden from adoption of the
proposals in the rule, for OMB’s review
and approval.

Comments on the information
collection in this proposed rule must be
received by October 24, 2011.

Send comments to the Office of
Information and Regulatory Affairs,
OMB, Attention: Desk Officer for FNS,
Washington, DC 20503. Please also send
a copy of your comments to Neva Terry,
Director, State Systems Office, Food and
Nutrition Service, U.S. Department of
Agriculture, 3101 Park Center Drive,
Room 820, Alexandria, VA 22302-1500.
For further information, or for copies of
the information collection requirements,
please contact Neva Terry at the address
indicated above.

Comments are invited on: (1) Whether
the proposed collection of information
is necessary for the proper performance
of the Agency’s functions, including
whether the information will have
practical utility; (2) the accuracy of the
Agency’s estimate of the proposed
information collection burden,
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
use of appropriate automated,
electronic, mechanical, or other
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technological collection techniques or
other forms of information technology.

All responses to this request for
comments will be summarized and
included in the request for OMB
approval. All comments will also
become a matter of public record.

This is a revision of a currently
approved collection. The new
provisions in this rule, which do not
increase burden hours, affect the
information collection requirements that
will be merged into OMB Control
Number 0584-0083, once approved by
OMB. The current burden inventory for
this collection is 0584—0083. These
changes are contingent upon OMB
approval under the Paperwork
Reduction Act of 1995. When the
information collection requirements
have been approved, FNS will publish
a separate action in the Federal Register
announcing OMB’s approval.

Title: Supporting Statement for
Paperwork Reduction Act Submission.

OMB Number: 0584—0083.

Expiration Date: 12/31/2013.

Type of Request: Revision of a
currently approved collection;

Abstract: This proposed rule will
have no impact on the State agency

workload with regard to the additional
testing requirements, as rigorous testing
is already part of any well-managed
systems project. Most State agencies
will recognize the similarities between
the documents already prepared during
customary System Development Life
Cycle (SDLC) processes, and those
required by the SNAP APD approval
processes. Although FNS is proposing to
require information from State agencies
on their plans for adequate system
testing, FNS believes this information is
already part of the regular SDLC
process; it should already be in the State
agencies’ possession and only needs to
be submitted to FNS for review and
approval.

Further, information collections
associated with maintenance and
operation (M&O) procurements
prescribed under 7 CFR 277.18 would
be reduced as systems move past their
implementation phase. Currently, State
agencies are required to submit to FNS
Implementation APDs (IAPD) for M&O
of their ADP systems. As proposed,
State agencies would no longer be
required to submit this IAPD
information unless they contain
significant changes such as system

development through modifications
and/or enhancements. State agencies
will continue to be asked to provide
copies to FNS of the requests for
proposals and contracts relating to
system M&O.

Currently it is estimated that up to 53
State agencies may submit on an average
of five (5) APD, Plan, or Update
submission for a total of 265 annual
responses at an average estimate of 2.5
hours per respondent. The reporting
burden is 662.5 hours. In addition, FNS
estimated that up to 53 State agencies
may submit on an average of 5 APD,
Plan, or Update submission and
approximately 265 records at an average
estimate of .11 minutes per
recordkeeper for an estimated total of
29.15 recordkeeping burden for this
activity hours per recordkeeper. Since
this proposed rule will lessen the
burden for submittal of M&O IAPDs it
is now estimated that the burden will
lessen to four (4) APD, Plan or Update
submittals.

The average burden per response, the
annual burden hours and the
annualized cost to respondents are
summarized in the charts which follow.

REPORTING ESTIMATES OF HOUR BURDEN

: L Number of Frequency of Total annual Time per Annual report-
Affected public Activity respondents response responses response ing burden
State Agencies ........cccuveueene Other APD Plan or Up- 53 4 212 2.5 530
date.
RECORDKEEPING BURDEN
Number of
. Number of Est. total Hours per Total
Activity records per
recordkeepers respondent annual records | recordkeeper burden
Other APD Plan or Update ........cccceevvieeiviiee e 53 4 212 0.11 23.32
ANNUALIZED COST TO RESPONDENTS
: Respondent
Reporting and R
Type of survey instruments recordkeeping Hourrlgt;vage Clzogéerglrlggé?
burden :
sharing
Other APD Plan or Update ..........ccoccevvrvennene 553.32 $33.29 $18,420
LI = LT O RSUTR SO PTROPIO 7,463.26 33.29 246,310

E-Government Act Compliance

The Food and Nutrition Service is
committed to complying with the E-
Government Act, 2002, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

III. Background

Section 4121 of the Food,
Conservation and Energy Act of 2008
amends subsection 16(g) of the Food
and Nutrition Act of 2008 (7 U.S.C.
2016) to require adequate system testing
before and after implementation of a
new State ADP and information
retrieval system, including the

evaluation of data from pilot projects in
limited areas for major systems changes,
before the Secretary approves the
system to be implemented more
broadly. It also provides that systems be
operated in accordance with an
adequate plan for continuous updating
to reflect changed policy and
circumstances, and for testing the effects
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of the system on access by eligible
households and on payment accuracy.

Systems development or acquisition,
whether in the public or private sector,
goes through a detailed process of
planning, analysis, preparation,
budgeting, and negotiation. In order to
receive Federal funding to develop,
acquire, and/or implement information
systems (IS) that support the operation
of FNS programs there are policies and
procedures that State agencies must
follow. This is referred to as the
Advance Planning Document (APD)
process which employs common
industry standards that are required for
any well-planned and executed Systems
Development Life Cycle (SDLC) project.
The preparation, submission, review,
approval, and use of the APD process
and its related documents for project
planning, management, and control
purposes comprise the successive steps
through which a State agency can meet
Federal oversight requirements and
subsequently receive Federal written
prior approval and financial
participation in IT projects.

In developing this proposed rule, FNS
has drawn on its experience with State
IS and with systems for Electronic
Benefits Transfer in the SNAP. FNS
views this rule as having minimal
impact on State agency workload with
regard to the additional testing
requirements, as rigorous testing is
already part of any well-managed IS
project. Most State agencies will
recognize the similarities between the
documents already prepared during
customary SDLC processes, and those
proposed to be required by the SNAP
APD approval processes. This regulation
proposes to codify the testing standards
already found in well managed State
projects in order to assure that all State
agencies meet those standards.

Many State agencies already include
testing and pilot projects as well as
some form of graduated roll out when
implementing major systems. System
testing is part of the overall project
management and risk management
planning process; testing is essential for
successful system implementation
outcomes. In the past few years, some
State agencies have attempted
aggressive implementation schedules of
major system and program changes,
which have had adverse effects on
household access to SNAP benefits and
payment accuracy. Section 4121 of the
Farm Bill reflects Congress’ concern that
USDA use the Federal approval process
to more deliberately review and monitor
State agencies’ plans for major system
implementations, and encourage all
State agencies to implement new
systems using sound testing practices.

Since the access of needy people to
nutrition assistance is dependent upon
the proper functioning of SNAP
automated systems, FNS is now
required to ensure that all eligibility
systems are adequately reviewed and
tested.

The law requires accountability for
ensuring test results are satisfactory
prior to system implementation as a
condition for continued funding of the
project. If a State makes a decision to
proceed to the next phase of the project
(a “go/no-go” decision point, such as
testing or pilot) when significant errors
have been identified but are not
resolved satisfactorily to support the
decision to proceed, FNS can suspend
or disallow Federal funds in whole or in
part until the problems are resolved.

Section 277.18 of the FNS regulations
addresses the Establishment of an
Automated Data Processing and
Information Retrieval System. Section
277.18(n) (Basis for continued Federal
financial participation) is proposed to
be amended as a result of Section 4121
of the Farm Bill regarding IS testing. In
addition, this regulation proposes to add
or modify the following requirements:

¢ Change the Annual APDU due date
from 90 days after anniversary of
approval to 60 days prior to the
expiration of the FFP approval;

o Revise language regarding Federal
share of costs in consolidated IT
operations, consistent with the
Department of Health and Human
Services (DHHS), to specify the
threshold for service agreements applies
to federally aided public assistance
programs, rather than to SNAP alone;
and

¢ Propose clarification and
simplification of existing regulations
relating to the APD process.

1. What changes is FNS proposing for
277.18(n), basis for continued Federal
financial participation, as a result of the
Food, Conservation and Energy Act of
2008?

FNS is proposing to move section
277.18(n) (Basis for continued Federal
financial participation) and renumber it
as 277.18(g). In addition, proposed
language is being added to describe
FNS’ expectations for a detailed testing
plan starting at User Acceptance Testing
(UAT) through pilot testing and
including opportunities for State agency
and/or Federal reviews prior to UAT as
well as after the system is fully
implemented.

State agencies would submit a test
plan which describes how all system
testing will be conducted in order to
verify that the system complies with
SNAP requirements and system design

specifications. The level of detail
specified in proposed section
277.18(g)(2) would be provided to FNS
prior to the State agency beginning its
testing of the system. The test plan
would include a contingency plan
component which identifies alternative
strategies that may be used if specific
risk events occur, such as a failure of
test results to support a decision to
proceed to the next phase of the project.
Examples include alternative schedule
activities, staffing plans and emergency
responses to reduce the impact of risk
events.

2. What would need to be addressed in
the contingency plan for testing?

Under the pressures of an overly
optimistic schedule, a State agency may
feel compelled to move forward with a
project even when testing results
indicate that the system is not ready for
the next step. The purpose of a testing
contingency plan is to assure FNS that
the State agency has an agreed upon
alternative in place if testing indicates
that the system is not ready to progress
to the next stage. The plan should
address what steps will be taken in
response to an excessive failure rate or
“no-go” decision at any point in the
testing process. Such steps might
include: Delaying or revising staffing
plans; rescheduling training; adjusting
pilot plans; and/or extending,
rescheduling or redeploying testing
resources such as space, contractor and
state staff, servers and other equipment.
Plans might include researching, in
advance, the authority to exercise
personnel policies, utilize overtime pay
or compensatory time, or to withdraw or
reschedule approved discretionary
leave. It should also include plans for
revising other dependent schedules
such as those for legacy system
maintenance or the implementation of
required annual mass changes. The plan
should address who has the authority to
activate contingency procedures and
how decisions will be made.
Contingency plans should address both
project and business dependencies.
Although FNS would not dictate exactly
what must be included, the plan would
be expected to demonstrate the State
agency’s awareness that testing is, by
definition, the period when problems
are identified which may result in
delays. The plan must demonstrate that
the State agency is prepared to adjust
and “fall back” to a sustainable position
to continue testing when necessary, and
not allow a project to proceed with
unacceptable risks in order to stay on
schedule.
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3. How will FNS assess the adequacy of
a State agency’s system test plan?

As proposed, FNS would review a
State agency’s overall plan to ensure
that risk is mitigated and managed to
the extent feasible. FNS’ examination of
State agencies’ plans would include, but
not be limited to, the following areas:
Risk management, rigorous
methodologies, industry standards,
professional test management,
repeatable test processes, specific pass/
fail metrics, adequate time allotted for
testing, and an unbiased decision-
making process.

FNS intends to use a pro-active
analysis of State test plans. Results from
the UAT and Pilot Test and others, if
appropriate, would be evaluated from a
system perspective as well as a program
perspective to determine whether their
outcomes can be considered successful.

Although successful UAT and Pilot
Test are commonly used decision
points, “go/no-go” points may be
established at any milestone in the
SDLC to assess the project status and
determine if continuing to the next
phase is in the best interest of the
project. The project should not advance
to the next phase until all critical
criteria are satisfactorily addressed. FFP
could be in jeopardy if the State agency
advances to the next phase without FNS
approval.

4. What data will a State agency need
to provide to FNS to demonstrate its
system testing is adequate?

The State agency will need to provide
a preliminary test plan in its initial
IAPD, a final test plan prior to the start
of the testing phase, and test results
throughout the testing phase. FNS
proposes to evaluate the initial
information provided by a State agency
to determine if the State agency’s plans,
methodology, results tracking and
analysis approach are adequate, and
whether additional information is
needed. FNS intends to work with the
State agency to determine what
information is practicable and require
only information that is necessary and
not otherwise available. FNS would
expect to negotiate the reporting
requirements necessary to evaluate
system performance with each State
agency.

5. What would be considered adequate
system testing?

Even before State testing begins,
“adequate testing” should include
holding the system developer
responsible for delivering a product that
has been thoroughly tested by the
developer and is ready for UAT.

Adequate testing includes ensuring that
high standards for test results are set
and met before the system is considered
to have passed the tests and be ready for
the next phase. However, once
delivered, the State agency must
validate that the system meets the
performance expectations and all
functional requirements described in
the functional design specifications
document. Testing methodology must
be rigorous and results must be
documented thoroughly. If errors are
identified in the system’s functionality
or performance, the fixes the developer
makes to the system to resolve these
errors should be regression tested.
Regression testing is the process that
requires the users to validate that the
error has been fixed and that the fix
does not adversely impact the system in
other ways. Only when these conditions
are met can testing be considered
adequate to demonstrate that the system
is ready for pilot.

Documentation of the results of
performance and UAT of the system
before the system is piloted in a
production environment needs to be
provided to FNS and FNS concurrence
to advance from testing to pilot will be
a condition for continued FFP. Also, the
State agency needs to provide
documentation to FNS of the pilot
evaluation. FNS’ approval to implement
the system more broadly will also be a
condition for continued FFP.

6. What is meant by UAT?

User Acceptance Testing (UAT) is a
crucial part of the integration and
testing phase of the SDLC. UAT is
necessary to confirm that the developed
system meets all State agency functional
and technical requirements. Testers
should work with users early in the
project to define system criteria for
meeting user needs, incorporate them
into the acceptance test plan, and create
detailed test scripts. UAT should be
conducted in a user environment in
which simulated or real target platforms
and infrastructures are used. This
environment should be separate from
the development and production
environments, but as similar to the
production environment as possible.
Typically, a separate test environment is
set up for testing by developers and an
additional test environment is set up for
UAT.

UAT is a final test of the complete
SDLC that is conducted prior to pilot
and implementation and the point at
which the State agency “accepts” the
system. It involves testing the system
capabilities as documented in the
system design, and is a precursor to
accepting delivery of the system.

Functional demonstrations and
acceptance testing should be completed
prior to implementation of the pilot.
FNS staff may participate to a limited
extent in the functional demonstrations
and acceptance testing.

7. What are the components of a
successful UAT?

A State agency should develop a
formal test plan for UAT that includes
real-life scenarios and establishes error
severity levels, error tracking software,
results reporting, and regression testing.
The system should be tested from end-
to-end, including both normal and
abnormal conditions such as user
mistakes. Once the UAT plan is
executed, an acceptance decision is
made based on the results of this testing,
followed by users’ sign-off upon
successful completion of the UAT plan.

8. What is the purpose of the Pilot Test?

The purpose of the Pilot Test (Pilot)
is to provide the State agency with a
smaller scale shakedown test prior to
expansion. Most State agencies
recognize the need for Pilot project
operations and first implement systems
on a small scale. The length of the Pilot
would need to be agreed upon by the
State agency and FNS. Some of the
factors that would need to be taken into
consideration will be the size of the
Pilot; the rate of phase-in of the Pilot
caseload; and the track record, if any, of
the system being implemented. A Pilot
is important for more than just
providing a dry run for the computer
system. It is also an opportunity for
State agencies to determine and ensure
that that all parties (e.g. recipients and
State/local staffs) are comfortable with
the system, the State agency’s approach
to training is effective, and any program
and system interfaces are effective. This
rule does not remove the latitude
provided to State agencies in choosing
the Pilot sites. State agencies should,
however, take into consideration how
well the Pilot’s caseload represents the
demands on the fully operational
system.

The Pilot is a key milestone in project
development and occurs when a fully
functional prototype system is available
for testing, but before statewide
implementation. The Pilot needs to
include operating all components of the
system in a live environment. The State
agency should define its own “go/no-
go” criteria and FNS may also establish
additional “go/no-go” criteria and
decision points for continuing with
system implementation of the project. In
some cases, FNS may make approval of
Federal funds for implementation
conditional on the result of the Pilot.
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FNS may also participate in the Pilot to
assist and corroborate the findings of the
State agency.

Under this proposal, State agencies
would likely be reporting activity to
FNS for the duration of the Pilot, which
would provide FNS with an opportunity
to monitor Pilot activities, anticipate the
success of the Pilot, and determine if
rollout may occur. The State agency
must allow sufficient time after the Pilot
period to evaluate Pilot results and
secure FNS concurrence for rollout.

Pilot tests may also be necessary in
limited areas for major system changes.
FNS proposes to interpret the limited
area as not synonymous with a
geographic area, but rather focus on a
limited scale or scope of the Pilot.

9. How does a State agency move
forward and expand beyond the pilot
phase?

Upon successful completion of the
Pilot project, the State agency would
have to receive written approval from
FNS before expanding beyond the Pilot.
This rule proposes at paragraph
277.18(g)(2)(ii) that State agencies
operate Pilot projects until a state of
routine operation is reached with the
full caseload in the Pilot area (usually
a minimum duration of three months).
This waiting period would permit the
system to work through all functions
and potential system problems.

10. Does FNS propose to certify system
testing and outcomes?

No. To “certify” a system generally
means that the certifying entity verifies
through independent evaluation that a
fixed set of standardized tests have been
passed or criteria on a standard
checklist have been met. The certifying
agency issues some sort of statement or
document attesting to the certification,
which may have legal implications. FNS
does not certify systems or system
testing. FNS may, however, conduct pre
and/or post implementation reviews.
These reviews would be intended to:
Evaluate system performance and
accuracy; verify that functional
requirements were met; ensure that the
policy to be administered is accurate;
analyze data capture, integrity edits and
calculations; verify that UAT was
thorough and successfully completed;
and, ensure that the system interfaces
successfully with other programs and
external entities, including EBT. FNS
may conduct reviews either onsite or by
examining relevant documents provided
by the State agency. Post
implementation reviews may be
conducted once the system is fully
operational Statewide. These system
reviews encompass technical and

security components as well as program
and financial aspects. Reviews by FNS
are a function of its regulatory oversight
authority. Resolution of any issues
identified or completion of corrective
action required by FNS, and subsequent
closure of a report, review or project
does not constitute “certification.”

11. Why is FNS proposing changes to
the annual Advanced Planning
Document Update (APDU) due date?

FNS proposes in paragraph
277.18(c)(3)(i)(C) to align the due date
for the annual APDU from the current
requirement of within 90 days after the
anniversary date of the original APD
approval to the current Department of
Health and Human Services (DHHS)
requirement of 60 days prior to the
expiration of the FFP approval.
Although this proposal shortens the
timeframe provided to State agencies for
submission of annual updates, since
most APDs are submitted to both USDA
and DHHS, FNS believes creating
consistency on this due date would
simplify the process for State agencies
and increase the likelihood that the
document will be submitted timely to
both Departments.

12. Why is FNS proposing a change to
the provision regarding service
agreements?

Service agreements are used when IT
services are to be provided by a
centralized State facility or another
State or local agency. The current
regulatory language at paragraph
277.18(f)(6) references the need to
obtain FNS approval when these
equipment and services will primarily
support the SNAP by billing it for more
than 50 percent of the total charges
made to all users. FNS is proposing to
modify this language at paragraph
277.18(e)(6) to clarify that the 50
percent threshold for service agreements
applies to the sum total of all Federal
public assistance programs and not just
the SNAP portion. This modification
would make the FNS language more
consistent with that of DHHS, which
does not identify any specific programs
in its regulatory language relating to
service agreements.

13. Why is FNS proposing additional
changes to the Automated Data
Processing and Information Retrieval
System requirements section of the
regulations beyond those mandated by
the Farm Bill?

The last changes made to §277.18
were in 1996. Since then FNS has
identified provisions in this section of
the regulations that need clarification
and enhancement to improve the

public’s understanding of the process.
Some subsections would be moved and
renumbered to improve the flow and
clarity of the entire section and improve
its usefulness as a reference for
regulatory authority.

FNS’ intent is to stress the importance
of project management and risk
management in the system planning
process. These are not new concepts,
but this renewed emphasis is to assist
State agencies’ focus on these areas in
order to increase the likelihood of
positive outcomes.

14. How is FNS changing the current
order in § 277.18 and moving provisions
within the section?

Paragraph 277.18(a) (Scope and
application) provides an introductory
statement for the rest of the section. It
currently contains a sentence regarding
cost allocation which has been moved to
paragraph 277.18(j) (General cost
requirements).

Paragraph 277.18(d) (APD content
requirements) contains a discussion on
the cost allocation plan for the Planning
APD (PAPD). This is clarified and
moved to new paragraph
277.18(d)(1)(vii).

Paragraph 277.18(e) (APD update) is
moved and renumbered as 277.18 (d)(3).

Paragraph 277.18(f) (Service
agreements) language which requires a
State agency to maintain a copy of its
service agreements in its files for
Federal review is moved from the
introductory paragraph to a new
paragraph 277.18(e)(9) and the entire
paragraph is moved and renumbered as
277.18(e).

Paragraph 277.18(g) (Conditions for
receiving FFP), is moved and
renumbered as 277.18(f).

Paragraph 277.18(h) (Emergency
acquisition requirements), is moved and
renumbered as 277.18(i).

Paragraph 277.18(i) (Cost
determination and claiming costs) is
renamed as General cost requirements,
moved, and renumbered as 277.18(j).

Paragraph 277.18(j) (Procurement
requirements) is moved and renumbered
as 277.18(c)(2)(iii).

Paragraph 277.18(n) (Basis for
continued Federal financial
participation) is moved and renumbered
as 277.18(g)

Paragraph 277.18(0) (Disallowance of
Federal financial participation) is
moved and renumbered as 277.18(h).

Paragraph 277.18(p) (ADP system
security requirements and review
process) is moved and renumbered as
277.18(m).

No changes are being made to
paragraph 277.18(k) (Access to the
system and records).
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FNS removed paragraph 277.18(m)
(Use of ADP systems) as it was
determined to be unnecessary.

15. What terminology changes would be
made in this proposed rule?

There are two terminology changes
made in § 277.18. All instances of the
use of the “Food Stamp Program” or
“FSP” are changed to the
“Supplemental Nutrition Assistance
Program” or “SNAP” the name made
effective by the Food, Conservation, and
Energy Act of 2008 on October 1, 2008.
In addition, all instances of the use of
“Automated Data Processing” (ADP)
would be changed to “Information
System” (IS) or to “Information
Technology” (IT), as appropriate given
the context of their use.

16. What changes is FNS making to the
definitions § 277.18(b)?

This paragraph currently provides
definitions for 18 terms commonly used
in the remainder of this section. Some
definitions are antiquated and therefore
would be removed, globally replaced (as
discussed in the previous question); or
renamed. Others would be incorporated
in the subsection that specifically
addresses that topic, such as Feasibility
Study. Four definitions are added to this
section which are not related to new
requirements, but intended to provide a
ready reference summary for terms used
in this section: acquisition, project,
Commercial Off-the- Shelf software, and
enhancements.

17. Why are definitions proposed to be
added for “acquisition” and “project’’?

In paragraph 277.18(b) (Definitions),
the terms “acquisition” and “project”
are changed to clarify the difference
between the two. FNS added these
definitions to assist the reader in noting
that projects and acquisitions are
separate events and while they may be
related in the holistic view of the
project, the review requirements and
submission thresholds vary as discussed
in paragraph 277.18(c).

18. Why is the definition of Commercial
Off-the-Shelf software added to the

regulation?

In paragraph 277.18(b) (Definitions),
FNS added the definition of Commercial
Off-the-Shelf (COTS) products which
are beginning to find a place in the
Human Services sector. A definition is
added to specify FNS’ criteria for
software to be considered COTS, and
clarify where Federal ownership rules
do and do not apply to COTS products.

19. Why is a definition for
“Enhancement” added?

State agencies often make corrective
and adaptive changes in the course of
normal maintenance and operations of a
system. For extensive renovation or
replacement of a system, a State agency
would undertake a detailed planning
process. Enhancements to a system
often fall somewhere in between. By
providing a definition of
“enhancement” this regulation will help
State agencies understand the
distinctions, and know when an
enhancement may represent a
substantial enough change in system
functionality to require FNS approval.
Guidance presented in FNS Handbook
901, “Advance Planning Documents” as
well as this rulemaking clarifies when
enhancements may require prior
approval via the submission of
documentation to FNS.

20. Why would FNS expand the
definition of Implementation APD?

The definition would be expanded to
delineate the major activities of the
System Development Life Cycle (SDLC)
that are expected to occur during the
Implementation Phase, which the
Implementation APD encompasses.
These major activities are defined as
design, development, testing, and
implementation. The intent is to
provide clarification to State agencies
that the APD process follows that of the
SDLC and mirrors State government and
industry standards.

21. Why would the APDU definition be
revised?

In paragraph 277.18(b) (Definitions),
FNS clarifies that the APDU is more
than an annual report as the current
definition states. The APDU is an
annual or as needed report of activities
as well as a request for continuation of
funding, either at the current or an
updated funding amount. The APDU
reports the status of activities as well as
changes to the project’s scope, schedule,
budget, cost allocation or procurement
strategy. As previously defined, it may
have been implied this was simply a
report and did not emphasize the
importance of this update as a
requirement for continuing funding for
the project. FNS often approves funding
or project approval for a specified
period of time during the project. The
mechanism to ensure that funding and
project approval continues for future
development through project
completion is the APDU, either annual
or as needed, whichever is appropriate
for the conditions of a specific project.
The phrase ““self-certification” was

removed as this is not the intent of the
APDU.

22. Why is FNS waiving the annual
APDU if an As Needed APDU has been
submitted?

In paragraph 277.18(c)(3)(i)(C) FNS
includes a provision for FNS to waive
the annual APDU or reset the APD
anniversary date to coincide with the As
Needed APDU, if appropriate.
Recognizing that many State agencies
which submit As Needed APDUs may
be duplicating their efforts when
submitting annual APDUs, FNS hopes
to alleviate this burden by waiving the
submission of the Annual APDU until
the following year or modifying the
Annual APDU due date to be one year
from the approval of the As Needed
APDU . This is intended to lessen the
State reporting burden.

23. Are State agencies required to
approve all IS acquisitions no matter
how small?

In paragraph 277.18(c)(4) (Approval
by the State agency) FNS is revising the
language to allow the State agency to
delegate approval authority to any
subordinate entity for those acquisitions
of IS equipment and services not
requiring prior approval by FNS. The
State agency is free to set its own pre-
approval thresholds so long as those
thresholds do not exceed the FNS pre-
approval thresholds.

24. Why is FNS making changes to the
APD content requirements in
paragraphs 277.18(c), 277.18(d) and
277.18(e)?

Language on content requirements for
an PAPD, Implementation APD (IAPD),
Annual APDU and As Needed APDU is
being revised to allow FNS to be more
responsive to States that are
implementing IS and to revise
requirements in the future by policy
rather than regulation if circumstances
warrant. Detailed guidance on the
specific content can be found in FNS
Handbook 901, “Advanced Planning
Documents.”

25. Why is FNS making changes to the
dollar thresholds for prior approval of
IS procurements?

FNS proposes in 277.18(c)(1) and
277.18(c)(2) to align the dollar
thresholds for prior approval for IS
procurements to the current Department
of Health and Human Services (DHHS)
requirement of $6 million versus the
current FNS requirement of $5 million.
Also, FNS proposes to align the dollar
thresholds for prior approval of contract
amendments to the current DHHS
requirement of 20 percent
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(cumulatively) of base contract costs.
FNS believes creating consistency on
these dollar thresholds would simplify
the process for State agencies.

26. Why would FNS remove the
requirement that a system be used for
the lifespan specified in the cost benefit
analysis of the Implementation Advance
Planning Document?

The requirements for the cost benefits
analysis in paragraph 277.18(d)(2)(vii)
included a statement indicating the
period of time the State agency intended
to use the proposed equipment or
system. Paragraph 277.18(m) required
that systems designed, developed or
installed with FFP be used for the
period of time specified in the cost
benefit analysis. These were determined
to be unnecessary and therefore have
been removed. These were originally
meant to assure that a system was kept
in use long enough to reach the “break
even” date determined in the cost
benefit analysis. However, experience
has shown that many facts and
assumptions used in that analysis
change significantly over the life of the
system, likely making the break even
date, and therefore the anticipated
lifespan inaccurate. Furthermore, State
agencies often keep systems in use long
past the anticipated lifespan due to
budget pressures, and consider system
replacement only when driven by
technological necessity, such as
unsupportable platforms, outdated
programming languages, or the
excessive cost of maintaining antiquated
systems. Finally, the advance planning
period and SDLC associated with a
large-scale, complex project require that
State agencies begin the process of
system replacement years before their
legacy systems reach the true end of
their lifespan and become
insupportable.

27. Is FNS changing the requirements
for an Emergency Acquisition Request
(EAR)?

No, the changes in paragraph
277.18(h) regarding EARs, as in
paragraph 277.18(i), only clarify the
relationship of emergency acquisition
requirements to general acquisition
requirements. The existing language
might have been interpreted to mean
that FNS may recognize the need for a
State agency to act quickly, but does not
actually approve anything until after the
receipt of an approvable IAPD following
the emergency action. The revised
language is intended to clarify that FNS
does provide formal conditional
approval of EARs, assuring financial
support for up to 90 days, until an
approvable IAPD is submitted. If

complete documentation is not received
within that timeframe, costs may be
disallowed.

28. Why is FNS renaming the paragraph
currently called ““Cost determination
and claiming costs”?

In paragraph 277.18(i)(Cost
determination and claiming costs), FNS
is renaming the paragraph as “General
cost requirements’’ to increase
consistency within the section. In the
paragraph on Development costs, FNS is
inserting a reference to the cost
principles set forth in OMB Circular A—
87 (2 CFR part 225). This Circular
establishes principles and standards for
determining costs for Federal awards
carried out through grants, cost
reimbursement contracts, and other
agreements with State and local
governments and federally-recognized
Indian tribal governments
(governmental units). The paragraph on
Budget authority, clarifies that an As
Needed APDU report, as well as an
amended budget, would be required for
FNS approval.

29. What is the purpose of adding a
discussion of Commercial Off-the-Shelf
(COTS) software to the regulation?

In paragraph 277.18(1) (Ownership
rights), FNS clarifies that software
packages which meet the definition of
COTS at paragraph 277.18(b) are not
subject to the ownership provisions of
this paragraph. Along with long-
established licensed COTS products
such as operating systems, database
software and desktop/office software,
FNS recognizes the potential of COTS
software in the Human Services sector
to provide a proprietary framework and/
or tool set which can be used to
standardize, simplify and speed the
process of building public domain
modules, objects or processes within it.
The addition of language about COTS
products seeks to recognize exceptions
to the overarching ownership provisions
in the rule. However, a clarification in
the language emphasizes that FFP
would not be available for COTS
products developed specifically for the
SNAP program.

30. What is the impact of the language
added to Disallowance of FFP?

Current regulatory language at
paragraph 277.18 (o) states that FFP in
a project can be disallowed for failure to
comply with the criteria, requirements,
and other undertakings described in the
approved or modified APD. The
language makes it more consistent with
DHHS regulations and allows FNS
flexibility in dealing with these
occurrences by giving FNS the options

of suspending or disallowing a part of
the funding.

31. Why is FNS removing Appendix A

to Part 277 (Principles for Determining
Costs Applicable to Administration of

the SNAP by State Agencies)?

FNS is removing Appendix A to Part
277 (Principles for Determining Costs
Applicable to Administration of the
SNAP by State Agencies) because it is
now obsolete and has been replaced by
an updated version of OMB Circular A—
87 Cost Principals for State, Local, and
Indian Tribal Governments as found at
2 CFR 225. As a result of this removal,
FNS is also relocating two provisions
and updating references to Appendix A
in other sections.

FNS is relocating one provision from
Appendix A to another section to
enhance the information provided in
that section. The section to be enhanced
includes: paragraph 277.13(b)
(nonexpendable personal property) to
increase the $1,000 threshold for capital
expenditures to $5,000, as currently
provided for in Appendix A.

References to Appendix A included in
eight other regulatory sections would be
changed to refer to OMB Circular A—-87
(2 CFR 225). These sections include:
272.1 (159) Amendment (385) which
relates to funding; 274.12(k)(2) which
relates to costs; 276.4(d) which relates to
disallowance; 277.6(b)(6) which relates
to costs; 277.9(c)(2) which relates to
costs; 277.13(g) which relates to
copyrights; 277.16(b)(2) which relates to
disallowance; and 277.18(i)(1) which
relates to costs. In addition, although
§ 277.4 does not currently contain a
reference to Appendix A, FNS is adding
a reference to OMB Circular A-87 (2
CFR 225) as this section relates to
funding and allowable costs.

32. Does FNS plan to provide additional
guidance for State agencies to assist
their implementing this rulemaking?

Yes, FNS plans to update the FNS
Handbook 901, “Advance Planning
Documents,” and provide other training
and technical assistance materials, once
the final rulemaking is issued. FNS
invites suggestions for areas in which
guidance would be useful. At this time,
the following items have been
tentatively identified for further
guidance:

e When system enhancements may
require prior approval;

e PAPD requirements, including:
proposed budget and cost allocation
plan;

¢ JAPD requirements, including: cost
benefit analysis, project management
plan; resource requirements statement;
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cost allocation plan; implementation
plan; training plan; and test plan.

List of Subjects in 7 CFR Part 277

Food stamps, Fraud, Government
procedure, Grant programs—social
programs, Records, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, 7 CFR Part 277 is proposed to
be amended as set forth below:

PART 277—PAYMENTS OF CERTAIN
ADMINISTRATIVE COSTS OF STATE
AGENCIES

1. The authority citation for part 277
continues to read as follows:

Authority: 7 U.S.C. 2011-2036.

2.In §277.13:

a. Revise the figure “$1,000” to read
““$5,000” wherever it occurs in the
following paragraphs:

i. (b)(2)(iii)(A);

ii. (b)(3)(i);

iii. (b)(3)(ii) introductory text;

iv. (c) introductory text; and

v. (e)(3) introductory text; and

b. Revise paragraphs (b)(2)(iii)(A) and
(b)(3) to read as follows:

§277.13 Property.

* * * *

(b) * * *
(2) * Kk %
(iii) When the State agency no longer
has need for such property in any of its
federally financed activities, the
property may be used for the State
agency’s own official activities in
accordance with the following
standards:

(A) If the property had a total
acquisition cost of less than $1,000, the
State agency may use the property

without reimbursement to FNS.
* * * * *

(3) Disposition. If the State agency has
no need for the property, disposition of
the property shall be made as follows:

(i) If the property had a total
acquisition cost of less than $1,000 per
unit, the State agency may sell the
property and retain the proceeds.

(ii) If the property had an acquisition
cost of $1,000 or more per unit, the State
agency:

(A) If instructed to ship the property
elsewhere, the State agency shall be
reimbursed with an amount which is
computed by applying the percentage of
the State agency’s participation in the
cost of the property to the current fair
market value of the property, plus any
shipping or interim storage costs
incurred.

(B) If instructed to otherwise dispose
of the property, the State agency shall be

reimbursed by FNS for the cost incurred
in such disposition.

(C) If disposition or other instructions
are not issued by FNS within 120 days
of a request from the State agency the
State agency shall sell the property and
reimburse FNS an amount which is
computed by applying the percentage of
FNS participation in the cost of the
property to the sales proceeds. The State
agency may, however, deduct and retain
from FNS’ share $500 or 10 percent of
the proceeds, whichever is greater, for
the State agency selling and handling
expenses.

3. Revise §277.18 to read as follows:

§277.18 State Systems Advance Planning
Document (APD) process.

(a) Scope and application. This
section establishes conditions for initial
and continuing authority to claim
Federal financial participation (FFP) for
the costs of the planning, development,
acquisition, installation and
implementation of Information
System(IS) equipment and services used
in the administration of the
Supplemental Nutrition Assistance
Program and as prescribed by
appropriate Food and Nutrition Service
(FNS) directives and guidance (i.e., FNS
Handbook 901, OMB Circulars, etc.).

(b) Definitions.

Acquisition means obtaining supplies
or services through a purchase or lease,
regardless of whether the supplies or
services are already in existence or must
be developed, created, or evaluated.

Advance Planning Document for
project planning or Planning APD (APD
or PAPD) means a brief written plan of
action that requests FFP to accomplish
the planning activities necessary for a
State agency to determine the need for,
feasibility of, projected costs and
benefits of an IS equipment or services
acquisition, plan the acquisition of IS
equipment and/or services, and to
acquire information necessary to
prepare an Implementation APD.

Advance Planning Document Update
(APDU) means a document submitted
annually (Annual APDU) by the State
agency to report the status of project
activities and expenditures in relation to
the approved Planning APD or
Implementation APD; or on an as
needed (As Needed APDU) basis to
request funding approval for project
continuation when significant project
changes occur or are anticipated.

Commercial Off-the-Shelf (COTS)
means proprietary software products
that are ready-made and available for
sale to the general public at established
catalog or market prices in which the
software vendor is not positioned as the

sole implementer or integrator of the
product.

Enhancement means modifications
which change the functions of software
and hardware beyond their original
purposes, not just to correct errors or
deficiencies which may have been
present in the software or hardware, or
to improve the operational performance
of the software or hardware. Software
enhancements that substantially
increase risk or cost or functionality will
require submission of an IAPD or an As
Needed IAPDU.

Implementation Advance Planning
Document or Implementation APD
(IAPD) means a written plan of action
requesting FFP to acquire and
implement information system (IS)
services and/or equipment. The
Implementation APD includes the
design, development, testing, and
implementation phases of the project.

Information System (IS) means a
combination of hardware and software,
data, and telecommunications that
performs specific functions to support
the State agency, or other Federal, State,
or local organization.

Project means a related set of
information technology related tasks,
undertaken by a State, to improve the
efficiency, economy and effectiveness of
administration and/or operation of its
human services programs. A project
may also be a less comprehensive
activity such as office automation,
enhancements to an existing system, or
an upgrade of computer hardware.

Request for Proposal or RFP means
the document used for public
solicitations of competitive proposals
from qualified sources as outlined in
§277.14(g)(3).

(c) Requirements for FNS prior
approval of IS projects.—(1) General
prior approval requirements. The State
agency shall request prior FNS approval
by submitting the Planning APD, the
Implementation APD, the draft
acquisition instrument, and/or the
justification for the sole source
acquisition if applicable, as specified in
paragraph (c)(2) of this section. A State
agency must obtain written approval
from FNS to receive federal financial
participation of any of the following
activities:

(i) When it plans a project to enhance
or replace its IS that it anticipates will
have total project costs in Federal and
State funds of $6 million or more.

(ii) Any IS competitive acquisition
that costs more than $6 million in
Federal and State funds.

(iii) When the State agency plans to
acquire IS equipment or services non-
competitively from a nongovernmental
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source, and the total State and Federal
cost is more than $1 million.

(iv) For the acquisition of IS
equipment or services to be utilized in
an Electronic Benefit Transfer (EBT)
system regardless of the cost of the
acquisition in accordance with 7 CFR
274.12 (EBT issuance system approval
standards).

(2) Specific prior approval
requirements. (i) For IS projects which
require prior approval, as specified in
paragraph (c)(1) of this section, the State
agency shall obtain the prior written
approval of FNS for:

(A) Conducting planning activities,
entering into contractual agreements or
making any other commitment for
acquiring the necessary planning
services;

(B) Conducting design, development,
testing or implementation activities,
entering into contractual agreements or
making any other commitment for the
acquisition of IS equipment or services.

(ii) For IS equipment and services
acquisitions requiring prior approval as
specified in paragraph (c)(1) of this
section, prior approval of the following
documents associated with such
acquisitions is also required:

(A) Requests for Proposals (RFPs).
Unless specifically exempted by FNS,
the State agency shall obtain prior
written approval of the RFP before the
RFP may be released. However, RFPs for
acquisition estimated to cost up to $6
million or competitive procurements
from non-governmental sources and
which are an integral part of the
approved APD, need not receive prior
approval from FNS. The State agency
shall submit a written request to get
prior written approval to acquire IS
equipment or services non-
competitively from a nongovernmental
source when the total State and Federal
cost is more than $1 million State
agencies shall submit RFPs under this
threshold amount on an exception basis.
The State agency shall obtain prior
written approval from FNS for RFPs
which are associated with an EBT
system regardless of the cost.

(B) Contracts. All contracts must be
submitted to FNS. Unless specifically
exempted by FNS, the State agency shall
obtain prior written approval before the
contract may be signed by the State
agency. However, contracts for
competitive procurements costing up to
$6 million and for noncompetitive
acquisitions from nongovernmental
sources costing up to $1 million and
which are an integral part of the
approved APD need not be submitted to
FNS. State agencies shall submit
contracts under this threshold amount
on an exception basis. The State agency

shall obtain prior written approval from
FNS for contracts which are associated
with an EBT system regardless of the
cost.

(C) Contract amendments. All
contract amendments must be submitted
to FNS. Unless specifically exempted by
FNS, the State agency shall obtain prior
written approval from FNS of any
contract amendments which
cumulatively exceed 20 percent of the
base contract costs before being signed
by the State agency. The State agency
shall obtain prior written approval from
FNS for contracts which are associated
with an EBT system regardless of the
cost.

(iii) Procurement requirements.—(A)
Procurements of IS equipment and
services are subject to § 277.14
(procurement standards) regardless of
any conditions for prior approval
contained in this section, except the
requirements of § 277.14(b)(1) and (2)
regarding review of proposed contracts.
Those procurement standards include a
requirement for maximum practical
open and free competition regardless of
whether the procurement is formally
advertised or negotiated.

(B) The standards prescribed by
§277.14, as well as the requirement for
prior approval in this paragraph (c),
apply to IS services and equipment
acquired primarily to support SNAP
regardless of the acquiring entity.

(C) The competitive procurement
policy prescribed by § 277.14 shall be
applicable except for IS services
provided by the agency itself, or by
other State or local agencies.

(iv) The State agency must obtain
prior written approval from FNS, as
specified in paragraphs (c)(2)(i) and (ii)
of this section, to claim and receive
reimbursement for the associated costs
of the IS acquisition.

(3) Document submission
requirements.—(i) For IS projects
requiring prior approval as specified in
paragraphs (c)(1) and (2)of this section,
the State agency shall submit the
following documents to FNS for
approval:

(A) Planning APD as described in
paragraph (d)(1) of this section.

(B) Implementation APD as described
in paragraph (d)(2) of this section.

(C) Annual APDU as described in
paragraph (d)(3) of this section. The
Annual APDU shall be submitted to
FNS 60 days prior to the expiration of
the FFP approval, unless the submission
date is specifically altered by FNS. In
years where an As Needed APDU is
required, as described in paragraph
(c)(3)(1)(D) of this section, FNS may
waive or modify the requirement to
submit the annual APDU.

(D) As Needed APDU as described in
paragraph (d)(4) of this section. As
Needed APDU are required to obtain a
commitment of FFP whenever
significant project changes occur.
Significant project changes are defined
as changes in cost, schedule, scope or
strategy which exceed FNS-defined
thresholds or triggers. Without such
approval, the State agency is at risk for
funding of project activities which are
not in compliance with the terms and
conditions of the approved APD and
subsequently approved APDU until
such time as approval is specifically
granted by FNS.

(E) Acquisition documents as
described in § 277.14(g).

(F) Emergency Acquisition Requests
as described in paragraph (i) of this
section.

(ii) The State agency must obtain prior
FNS approval of the documents
specified in paragraph (c)(3)(i) of this
section in order to claim and receive
reimbursement for the associated costs
of the IS acquisition.

(4) Approval by the State agency.
Approval by the State agency is required
for all documents and acquisitions
specified in § 277.18 prior to submission
for FNS approval. However, the State
agency may delegate approval authority
to any subordinate entity for those
acquisitions of IS equipment and
services not requiring prior approval by
FNS.

(5) Prompt action on requests for prior
approval. FNS will reply promptly to
State agency requests for prior approval.
If FNS has not provided written
approval, disapproval or a request for
additional information within 60 days
of FNS’ acknowledgment of receipt of
the State agency’s request, the request
will be deemed to have provisionally
met the prior approval requirement in
this paragraph (c). However, provisional
approval will not exempt a State agency
from having to meet all other Federal
requirements which pertain to the
acquisition of IS equipment and
services. Such requirements remain
subject to Federal audit and review.

(d) APD content requirements—(1)
Planning APD (PAPD). The PAPD is a
written plan of action to acquire
proposed services or equipment and to
perform necessary activities to
investigate the feasibility, system
alternatives, requirements and resources
needed to replace, modify or upgrade
the State agency’s IS. The PAPD shall
contain adequate documentation to
demonstrate the need to undertake a
planning process, as well as a thorough
description of the proposed planning
activities, and estimated costs and
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timeline, as specified by FNS in
Handbook 901.

(2) Implementation APD (IAPD). The
IAPD is a written plan of action to
acquire the proposed IS services or
equipment and to perform necessary
activities to design, develop, acquire,
install, test, and implement the new IS.
The Implementation APD shall contain
detailed documentation of planning and
preparedness for the proposed project,
as enumerated by FNS in Handbook
901, demonstrating the feasibility of the
project, thorough analysis of system
requirements and design, a rigorous
management approach, stewardship of
Federal Funds, a realistic schedule and
budget, and preliminary plans for key
project phases.

(3) Annual APDU content
requirements. The Annual APDU is a
yearly update to ongoing IS projects
when planning or implementation
activities occur. The Annual APDU
shall contain documentation on the
project activity status and a description
of major tasks, milestones, budget and
any changes, as specified by FNS in
Handbook 901.

(4) As Needed APDU content
requirements. The As Needed APDU
document shall contain the items as
defined in paragraph (c)(3)(i)(D) of this
section with emphasis on the area(s)
where changes have occurred or are
anticipated that triggered the
submission of the APDU, as detailed by
FNS in Handbook 901.

(e) Service agreements. The State
agency shall execute service agreements
when IS services are to be provided by
a State central IT facility or another
State or local agency. Service Agreement
means the document signed by the State
or local agency and the State or local
central IT facility whenever an IT
facility provides IT services to the State
or local agency. Service agreements
shall:

(1) Identify the IS services that will be
provided;

(2) Include a schedule of rates for
each identified IS service, and a
certification that these rates apply
equally to all users;

(3) Include a description of the
method(s) of accounting for the services
rendered under the agreement and
computing services charges;

(4) Include assurances that services
provided will be timely and satisfactory;

(5) Include assurances that
information in the IS as well as access,
use and disposal of IS data will be
safeguarded in accordance with
provisions of § 272.1(c) (disclosure) and
§277.13 (property);

(6) Require the provider to obtain
prior approval from FNS pursuant to

paragraph (c)(1) of this section for IS
equipment and IS services that are
acquired from commercial sources
primarily to support federally aided
public assistance programs and require
the provider to comply with §277.14
(procurement standards) for
procurements related to the service
agreement. IS equipment and services
are considered to be primarily acquired
to support federally aided public
assistance programs when the Programs
may reasonably be expected to either be
billed for more than 50 percent of the
total charges made to all users of the IS
equipment and services during the time
period covered by the service
agreement, or directly charged for the
total cost of the purchase or lease of IS
equipment or services;

(7) Include the beginning and ending
dates of the period of time covered by
the service agreement; and

(8) Include a schedule of expected
total charges to the Program for the
period of the service agreement.

(9) State Agency Maintenance of
Service Agreements. The State agency
will maintain a copy of each service
agreement in its files for Federal review
upon request.

(f) Conditions for receiving Federal
financial participation (FFP).—(1) A
State agency may receive FFP at the 50
percent reimbursement rate for the costs
of planning, design, development or
installation of IS and information
retrieval systems if the proposed system
will:

(i) Assist the State agency in meeting
the requirements of the Food and
Nutrition Act of 2008, as amended;

(ii) Meet the Automation of Data
Processing/Computerization of
Information Systems Model Plan
program standards specified in
§272.10(b)(1) through (3) of this
chapter, except the requirements in
§272.10(b)(2)(vi), (b)(2)(vii), and
(b)(3)(ix) of this chapter to eventually
transmit data directly to FNS;

(iii) Be likely to provide more efficient
and effective administration of the
program; and

(iv) Be compatible with such other
systems utilized in the administration of
other State agency programs including
the program of Temporary Assistance
for Needy Families (TANF).

(2) State agencies seeking FFP for the
planning, design, development or
installation of IS shall develop State
wide systems which are integrated with
TANF. In cases where a State agency
can demonstrate that a local, dedicated,
or single function (issuance or
certification only) system will provide
for more efficient and effective
administration of the program, FNS may

grant an exception to the State wide
integrated requirement. These
exceptions will be based on an
assessment of the proposed system’s
ability to meet the State agency’s need
for automation. Systems funded as
exceptions to this rule, however, should
be capable to the extent necessary, of an
automated data exchange with the State
agency system used to administer
TANF. In no circumstances will funding
be available for systems which duplicate
other State agency systems, whether
presently operational or planned for
future development.

(g) Basis for continued Federal
financial participation (FFP).—(1) FNS
will continue FFP at the levels approved
in the Planning APD and the
Implementation APD provided that
project development proceeds in
accordance with the conditions and
terms of the approved APD and that IS
resources are used for the purposes
authorized. FNS will use the APDU to
monitor IS project development. The
submission of the Update as prescribed
in §277.18(d) for the duration of project
development is a condition for
continued FFP. In addition, periodic
onsite reviews of IS project
development and State and local agency
IS operations may be conducted by or
for FNS to assure compliance with
approved APDs, proper use of IS
resources, and the adequacy of State or
local agency IS operations.

(2) Pre-implementation. The State
agency must demonstrate through
thorough testing that the system meets
all program functional and performance
requirements. FNS may require a pre-
implementation review of the system to
validate system functionality prior to
State agency testing.

(i) Testing. The State agency must
provide a complete test plan prior to the
start of the testing phase. The State
agency must provide documentation to
FNS of the results of performance and
User Acceptance Testing (UAT) before
the system is piloted in a production
environment. FNS concurrence to
advance from testing to pilot is a
condition for continued FFP. All aspects
of program eligibility must be tested to
ensure that the system makes accurate
eligibility determinations in accordance
with federal regulations and approved
state policies, and that system
functionality meets the required
functional specifications. The State
agency shall describe how all system
testing will be conducted and the
resources to be utilized in order to
verify the system complies with SNAP
requirements, system design
specifications, and performance
standards including responsiveness,



52592

Federal Register/Vol. 76, No. 163/ Tuesday, August 23, 2011/Proposed Rules

usability, capacity, and security. Testing
includes but is not limited to unit
testing, integration testing, performance
testing, end-to-end testing, UAT, and
regression testing. During UAT detailed
scripts covering all areas of program
functionality shall be used so that any
errors identified can be replicated,
corrected, and re-tested.

At a minimum, the Test Plan shall
address:

(A) The types of testing to be
performed;

(B) The organization of the test team
and associated responsibilities;

(C) Test database generation;

(D) Test case development;
(E) Test schedule;
(F) Documentation of test results;

(G) Acceptance testing shall include
functional requirements testing, error
condition handling and destructive
testing, security testing, recovery
testing, controls testing, stress and
throughput performance testing, and
regression testing;

(H) The decision criteria, including
specific test results which must be met
before the State may exit the testing
phase, the roles or titles of the
individuals responsible for verifying
that these criteria have been met, and
the sign-off process which will
document that the criteria have been
met.

(I) FNS may require any or all of these
tests to be repeated in instances where
significant modifications are made to
the system after these tests are initially
completed or if problems that surfaced
during initial testing warrant a retest.
FNS reserves the right to participate and
conduct independent testing, as
necessary, during UAT and at
appropriate times during system design,
development, implementation, and
operations.

(ii) Pilot. Prior to statewide rollout of
the system there must be a test of the
fully operational system in a live
production environment. Pilots must
operate until a state of routine operation
is reached with the full caseload in the
pilot area. The design of this pilot shall
provide an opportunity to test all
components of the system as well as the
data conversion process and system
performance. The duration of the pilot
must be for a sufficient period of time
to thoroughly evaluate the system
(usually a minimum duration of three
months). The State agency must provide
documentation to FNS of the pilot
evaluation. FNS approval to implement
the system more broadly is a condition
for continued FFP.

(iii) Post-implementation Review.
After the system is fully implemented
FNS may conduct a review to validate

that program policy is correctly applied,
whether project goals and objectives
were met, that IS equipment and
services are being properly used and
accurate inventory records exist, and the
actual costs of the project.

(h) Disallowance of Federal financial
participation (FFP). If FNS finds that
any acquisition approved under the
provisions of § 277.18(c) fails to comply
with the criteria, requirements, and
other undertakings described in the
approved or modified APD, payment of
FFP may be suspended or may be
disallowed in whole or in part.

(i) Emergency acquisition
requirements. The State agency may
request FFP for the costs of IS
equipment and services acquired to
meet emergency situations in which:

(1) The State agency can demonstrate
to FNS an immediate need to acquire IS
equipment or services in order to
continue operation of SNAP; and the
State agency can clearly document that
the need could not have been
anticipated or planned for and
precludes the State from following the
prior approval requirements of
paragraph (c) of this section. FNS may
provide FFP in emergency situations if
the following conditions are met:

(2) The State agency must submit a
written request to FNS prior to the
acquisition of any IS equipment or
services. The written request shall
include:

(i) A brief description of the IS
equipment and/or services to be
acquired and an estimate of their costs;

(ii) A brief description of the
circumstances which result in the State
agency’s need to proceed with the
acquisition prior to fulfilling approval
requirements at paragraph (c) of this
section; and

(iii) A description of the adverse
impact which would result if the State
agency does not immediately acquire
the IS equipment and/or services.

(3) Upon receipt of a written request
for emergency acquisition FNS shall
provide a written response to the State
agency within 14 days. The FNS
response shall:

(1) Inform the State agency that the
request has been disapproved and the
reason for disapproval; or,

(ii) FNS recognizes that an emergency
situation exists and grants conditional
approval pending receipt of the State
agency’s formal submission of the IAPD
information specified at paragraph (d)(2)
of this section within 90 days from the
date of the State agency’s initial written
request.

(iii) If FNS approves the request
submitted under paragraph (i)(1) of this
section, FFP will be available from the

date the State agency acquires the IS
equipment and services.

(iv) If the complete IAPD submission
required by paragraph (d)(2) of this
section is not received by FNS within 90
days from the date of the initial written
request, costs may be subject to
disallowance.

(j) General cost requirements.—(1)
Cost determination. Actual costs must
be determined in compliance with OMB
Circular A-87 (2 CFR 225) and an FNS
approved budget, and must be
reconcilable with the approved FNS
funding level. A State agency shall not
claim reimbursement for costs charged
to any other Federal program or uses of
IS systems for purposes not connected
with SNAP. The approved APD cost
allocation plan includes the methods
which will be used to identify and
classify costs to be claimed. This
methodology must be submitted to FNS
as part of the request for FNS approval
of funding as required in paragraph (d)
of this section. Operational costs are to
be allocated based on the statewide cost
allocation plan rather than the APD cost
plan. Approved cost allocation plans for
ongoing operational costs shall not
apply to IS system development costs
under this section unless
documentation required under
paragraph (c) of this section is
submitted to and approvals are obtained
from FNS. Any APD-related costs
approved by FNS shall be excluded in
determining the State agency’s
administrative costs under any other
section of this part.

(2) Cost identification for purposes of
FFP claims. State agencies shall assign
and claim the costs incurred under an
approved APD in accordance with the
following criteria:

(i) Development costs. Using its
normal departmental accounting
system, in accordance with the cost
principles set forth in OMB Circular A—
87 (2 CFR 225), the State agency shall
specifically identify what items of costs
constitute development costs, assign
these costs to specific project cost
centers, and distribute these costs to
funding sources based on the specific
identification, assignment and
distribution outlined in the approved
APD. The methods for distributing costs
set forth in the APD should provide for
assigning identifiable costs, to the extent
practicable, directly to program/
functions. The State agency shall amend
the cost allocation plan required by
§ 277.9 (administrative cost principles)
to include the approved APD
methodology for the identification,
assignment and distribution of the
development costs.



Federal Register/Vol. 76, No. 163/ Tuesday, August 23, 2011/Proposed Rules

52593

(ii) Operational costs. Costs incurred
for the operation of an IS shall be
identified and assigned by the State
agency to funding sources in accordance
with the approved cost allocation plan
required by § 277.9 (administrative cost
principles).

(iii) Service agreement costs. States
that operate a central data processing
facility shall use their approved central
service cost allocation plan required by
OMB Circular A-87 (2 CFR part 225) to
identify and assign costs incurred under
service agreements with the State
agency. The State agency shall then
distribute these costs to funding sources
in accordance with paragraphs (j)(2)(i)
and (ii) of this section.

(3) Capital expenditures. The State
agency shall charge the costs of IT
equipment having unit acquisition costs
or total aggregate costs, at the time of
acquisition, of more than $25,000 by
means of depreciation or use allowance,
unless a waiver is specifically granted
by FNS. If the equipment acquisition is
part of an APD that is subject to the
prior approval requirements of
paragraph (c)(2) of this section, the State
agency may submit the waiver request
as part of the APD.

(4) Claiming costs. Prior to claiming
funding under this section the State
agency shall have complied with the
requirements for obtaining approval and
prior approval of paragraph (c) of this
section.

(5) Budget authority. FNS approval of
requests for funding shall provide
notification to the State agency of the
budget authority and dollar limitations
under which such funding may be
claimed. FNS shall provide this amount
as a total authorization for such funding
which may not be exceeded unless
amended by FNS. FNS’s determination
of the amount of this authorization shall
be based on the budget submitted by the
State agency. Activities not included in
the approved budget, as well as
continuation of approved activities
beyond scheduled deadlines in the
approved plan, shall require FNS
approval of an As Needed APD Update
as prescribed in paragraphs (c)(3)(i)(D)
and (d)(4) of this section, including an
amended State budget. Requests to
amend the budget authorization
approved by FNS shall be submitted to
FNS prior to claiming such expenses.

(k) Access to the system and records.
Access to the system in all aspects,
including but not limited to design,
development, and operation, including
work performed by any source, and
including cost records of contractors
and subcontractors, shall be made
available by the State agency to FNS or
its authorized representatives at

intervals as are deemed necessary by
FNS, in order to determine whether the
conditions for approval are being met
and to determine the efficiency,
economy and effectiveness of the
system. Failure to provide full access to
all parts of the system may result in
suspension and/or termination of SNAP
funds for the costs of the system and its
operation.

(1) Ownership rights—(1) Software.—
(i) The State or local government shall
include a clause in all procurement
instruments which provides that the
State or local government shall have all
ownership rights in any software or
modifications thereof and associated
documentation designed, developed or
installed with FFP under this section.

(ii) FNS reserves a royalty-free,
nonexclusive, and irrevocable license to
reproduce, publish, or otherwise use
and to authorize others to use for
Federal Government purposes, such
software, modifications, and
documentation.

(iii) Proprietary operating/vendor
software packages which meet the
definition of COTS at paragraph
277.18(b) shall not be subject to the
ownership provisions in paragraphs
(D)(1)() and (ii) of this section. FFP is
not available for development costs for
proprietary application software
developed specifically for SNAP.

(2) Information Systems equipment.
The policies and procedures governing
title, use and disposition of property
purchased with FFP, which appear at
§277.13 (property) are applicable to IS
equipment.

(m) Information system security
requirements and review process—(1)
Information system security
requirements. State and local agencies
are responsible for the security of all IS
projects under development, and
operational systems involved in the
administration of SNAP. State and local
agencies shall determine appropriate IS
security requirements based on
recognized industry standards or
compliance with standards governing
security of Federal information systems
and information processing.

(2) Information security program.
State agencies shall implement and
maintain a comprehensive IS Security
Program for IS and installations
involved in the administration of the
SNAP. IS Security Programs shall
include the following components:

(i) Determination and implementation
of appropriate security requirements as
prescribed in paragraph (m)(1) of this
section.

(ii) Establishment of a security plan
and, as appropriate, policies and

procedures to address the following
areas of IS security:

(A) Physical security of IS resources;

(B) Equipment security to protect
equipment from theft and unauthorized
use;

(C) Software and data security;

(D) Telecommunications security;

(E) Personnel security;

(F) Contingency plans to meet critical
processing needs in the event of short-
or long-term interruption of service;

(G) Emergency preparedness; and

(H) Designation of an Agency IS
Security Manager.

(iii) Periodic risk analyses. State
agencies shall establish and maintain a
program for conducting periodic risk
analyses to ensure that appropriate,
cost-effective safeguards are
incorporated into new and existing
systems. In addition, risk analyses shall
be performed whenever significant
system changes occur.

(3) IS security reviews. State agencies
shall review the security of IS involved
in the administration of SNAP on a
biennial basis. At a minimum, the
reviews shall include an evaluation of
physical and data security, operating
procedures, and personnel practices.
State agencies shall maintain reports of
their biennial IS security reviews,
together with pertinent supporting
documentation, for Federal review upon
request.

(4) Applicability. The security
requirements of this section apply to all
IS systems used by State and local
governments to administer SNAP.

Dated: August 10, 2011.
Audrey Rowe,
Administrator, Food and Nutrition Service.
[FR Doc. 2011-20796 Filed 8—-22-11; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0596; Directorate
Identifier 2008—SW-37-AD]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
Canada Ltd. Model BO 105 LS A-3
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes
superseding an existing airworthiness
directive (AD) for Eurocopter Canada
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Ltd. Model BO 105 LS A-3 helicopters.
That AD currently requires establishing
a life limit for certain tension-torsion
(TT) straps. This action would require
reducing the “number of flights” life
limit and providing a time-in-service
(T1S) life limit for those TT straps. This
proposal is prompted by a recalculation
by the manufacturer and subsequent
changes to the service information
related to the retirement time of the TT
strap initially adopted as a result of an
accident in which a main rotor blade
(blade) separated from a Eurocopter
Deutschland GMBH (ECD) Model MBB—
BK 117 helicopter due to fatigue failure
of a TT strap. The same part-numbered
TT strap is used on Model BO 105 LS
A-3 helicopters. The actions specified
by the proposed AD are intended to
prevent fatigue failure of a TT strap, loss
of a blade, and subsequent loss of
control of the helicopter.

DATES: Comments must be received on
or before October 24, 2011.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

You may get the service information
identified in this proposed AD from
American Eurocopter Corporation, 2701
Forum Drive, Grand Prairie, TX 75053—
4005, telephone (972) 641-3460, fax
(972) 641-3527, or at http://
www.eurocopter.com.

FOR FURTHER INFORMATION CONTACT:
Sharon Miles, Aviation Safety Engineer,
FAA, Rotorcraft Directorate, Regulations
and Policy Group, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, telephone
(817) 222—-5122, fax (817) 222-5961.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the caption
ADDRESSES. Include the “Docket No.
FAA-2011-0596; Directorate Identifier
2008-SW-37—AD” at the beginning of
your comments. We specifically invite

comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments received by the
closing date and may amend the
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed
rulemaking. Using the search function
of the docket web site, you can find and
read the comments to any of our
dockets, including the name of the
individual who sent or signed the
comment. You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78).

Examining the Docket

You may examine the docket that
contains the proposed AD, any
comments, and other information on the
Internet at http://www.regulations.gov
or in person at the Docket Operations
office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Operations office
(telephone (800) 647—-5527) is located in
Room W12-140 on the ground floor of
the West Building at the street address
stated in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

Discussion

On September 5, 2000, we issued
superseding AD 2000-18-13,
Amendment 39-11899 (65 FR 55452,
September 14, 2000), to establish a life
limit for TT strap, part number (P/N)
2604067 (Bendix) or P/N J17322—1
(Lord), of 120 months or 40,000 flights,
whichever occurs first. That action was
prompted by an accident in July 1999 in
which a blade separated from a
Eurocopter Deutschland GMBH (ECD)
Model MBB-BK 117 helicopter due to
fatigue failure of a TT strap. The same
part-numbered TT strap is also used on
the Eurocopter Canada Ltd. Model BO
105 LS A-3 helicopters. The
requirements of that AD are intended to
prevent failure of a TT strap, loss of a
blade, and subsequent loss of control of
the helicopter.

Since issuing that AD, the
manufacturer has recalculated the
retirement time, provided a time-in-
service (TIS) limit, and issued revised
service information related to the life
limit of the TT strap.

Transport Canada, which is the
aviation authority for Canada, has

issued Canadian AD No. CF-2008—
17R1, dated May 26, 2008, to correct an
unsafe condition for the Eurocopter
Canada Ltd. (formerly MBB Canada
Ltd.) Model BO 105-LS—A3 helicopters.
Transport Canada advises that ““the
tension-torsion strap (TTS) failure on a
MBB BK 117 helicopter in July 1999,
initiated a TTS service life
recalculation. This recalculation
changed the retirement time in Chapter
4 of Maintenance Manual. As a result of
this change, the TTS in service are to be
replaced or inspected as a precautionary
measure, pending already accumulated
service hours and the calendar time
since their last installation.”

Since the issuance of the Transport
Canada AD, the type certificate for this
helicopter model has been transferred to
the Federal Republic of Germany. The
European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Federal Republic of Germany,
has adopted Transport Canada AD No.
CF-2008-17R1, dated May 26, 2008,
and requires compliance with that AD.

Related Service Information

Eurocopter Canada Limited issued
Alert Service Bulletin No. ASB-BO 105
LS-10-10, Revision 1, dated January 8,
2008 (ASB). The ASB describes
procedures for determining the total
accumulated installation time and
factoring the number of flights on each
TT strap. The ASB also describes and
contains a graph for determining the
revised life limit, and provides various
compliance intervals, inspection
provisions, and replacement criteria for
the TT strap. The previously described
ASB specifies procedures for
determining the total accumulated
installation time and number of flights
on TT strap, P/N 2604067 (Bendix) or
P/N J17322—-1 (Lord). The ASB also
describes establishing a revised life
limit for the TT strap of 120 months,
25,000 flights, or 3,800 hours,
whichever occurs first. Transport
Canada classified this alert service
bulletin as mandatory and issued AD
No. CF-2008-17R1, dated May 26, 2008,
to ensure the continued airworthiness of
these helicopters. EASA, the Technical
Agent for the current type certificate
holder, the Federal Republic of
Germany, has adopted and requires
compliance with Transport Canada AD
No. CF-2008-17R1, dated May 26, 2008.

FAA'’s Evaluation and Unsafe Condition
Determination

This helicopter has been approved by
the aviation authority of the Federal
Republic of Germany and is approved
for operation in the United States.
Pursuant to our bilateral agreement with
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the Federal Republic of Germany,
EASA, their technical representative,
has notified us of the unsafe condition
described in the Transport Canada AD,
which has been adopted by EASA. We
are proposing this AD because we
evaluated all information provided by
EASA and Transport Canada and
determined the unsafe condition exists
and is likely to exist or develop on other
helicopters of the same type design.
This proposed AD would require
establishing a revised life limit for TT
strap, P/N 2604067 (Bendix) or P/N
J17322-1 (Lord), of 120 months,
25,000 flights, or 3,800 hours time-in-
service (TIS), whichever occurs first.

Differences Between This Proposed AD
and the Transport Canada AD

Our AD differs from the Transport
Canada AD as follows:

e The Transport Canada AD uses the
terms ‘“‘air time hours” and “flight
hours” to describe compliance times,
and this proposed AD uses the term
“hours time-in-service”.

e The Transport Canada AD requires
inspections for tension-torsion straps
that have an accumulated installation
time of 10 or more years, and our AD
does not require these inspections.

e The Transport Canada AD requires
verifying and establishing a new service
life for the tension-torsion straps within
the next 25 hours TIS, and this AD
requires this to be done before further

flight.
Costs of Compliance

We estimate that this proposed AD
would affect 13 helicopters of U.S.
registry and the proposed actions would
take about 15 work hours per helicopter
to accomplish at an average labor rate of
$85 per work hour. Required parts
would cost about $13,867 per
helicopter. Based on these figures, we
estimate the total cost impact of the
proposed AD on U.S. operators to be
$196,846 to replace all the affected TT
straps in the entire fleet.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. Additionally, this proposed AD
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed above, 1
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska to the extent that it justifies
making a regulatory distinction; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this proposed AD. See the AD docket to
examine the economic evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR Part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-11899 (65 FR
55452; September 14, 2000), and adding
the following new airworthiness
directive (AD):

EUROCOPTER CANADA LTD.: Docket No.
FAA-2011-0596; Directorate Identifier
2008-SW-37—AD. Supersedes AD 2000—
18-13; Amendment 39-11899; Docket
No. 99-SW—-68-AD.

Applicability: Model BO 105 LS A-3
helicopters, with tension-torsion (TT) strap,
part number (P/N) 2604067 (Bendix) or
J17322—-1 (Lord), installed, certificated in any
category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue failure of a TT strap,
loss of a main rotor blade, and subsequent
loss of control of the helicopter accomplish
the following:

(a) Before further flight:

(1) Create a component log card or
equivalent record for each TT strap.

(2) Review the history of each helicopter
and TT strap. Determine the age since initial
installation on any helicopter (age) and the
number of flights on each affected TT strap.
Enter the age, hours time-in-service (TIS),
and the number of flights for each TT strap
on the component log card or equivalent
record. When the number of flights is
unknown, multiply the number of hours TIS
by 5 to determine the number of flights. If a
TT strap has been previously used at any
time on Model BO-105LS A-3 ‘SUPER
LIFTER”, BO-105 CB-5, BO-105 CBS-5,
BO-105 DBS-5, or any MBB-BK 117 series
helicopter, multiply the total number of
flights accumulated on those other models by
a factor of 1.6 and then add that result to the
number of flights accumulated on the
helicopters affected by this AD.

(3) Remove any TT strap from service if the
total hours TIS or number of flights and age
cannot be determined.

(b) Remove any TT strap, P/N 2604067
(Bendix) or P/N J17322-1 (Lord), that has
been in service for 120 months since initial
installation on any helicopter, or has
accumulated 25,000 flights (a flight is a
takeoff and a landing), or has been in service
for 3,800 hours TIS.

(c) This AD revises the Airworthiness
Limitations Section of the maintenance
manual by establishing a revised life limit for
the TT strap, P/N 2604067 (Bendix) or P/N
J17322—1 (Lord), of 120 months, 25,000
flights, or 3,800 hours TIS, whichever occurs
first.

Note 1: Eurocopter Canada Limited Alert
Service Bulletin No. ASB-BO 105 LS-10-10,
Revision 1, dated January 8, 2008, which is
not incorporated by reference, contains
additional information about the subject of
this AD.

(d) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Manager, Safety
Management Group, FAA, ATTN: Sharon
Miles, Aviation Safety Engineer, FAA,
Rotorcraft Directorate, Regulations and Policy
Group, 2601 Meacham Blvd., Fort Worth,
Texas 76137, telephone (817) 222-5122, fax
(817) 222—-5961, for information about
previously approved alternative methods of
compliance.

(e) The Joint Aircraft System/Component
(JASC) Code is 6200: Main Rotor System.

Note 2: The subject of this AD is addressed
in Transport Canada (Canada) AD No. CF—
2008-17R1, dated May 26, 2008. The
European Aviation Safety Agency, which is
the Technical Agent for the current type
certificate holder, the Federal Republic of
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Germany, has adopted and requires
compliance with the Transport Canada AD.

Issued in Fort Worth, Texas, on June 3,
2011.
Kim Smith,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 2011-21472 Filed 8-22—11; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

Proposed Establishment of Class C
Airspace for Long Beach, CA; Public
Meetings

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of meetings.

SUMMARY: This notice announces two
fact-finding informal airspace meetings
to solicit information from airspace
users and others, concerning a proposal
to establish Class C airspace at Long
Beach, CA. The purpose of these
meetings is to provide interested parties
an opportunity to present views,
recommendations, and comments on the
proposal. All comments received during
these meetings will be considered prior
to any issuance of a notice of proposed
rulemaking.

DATES: The informal airspace meetings
will be held on October 25 and 26, 2011.
Meetings will run from 6 p.m. until

9 p.m. Comments must be received on
or before December 12, 2011.
ADDRESSES: The meetings will be held at
the Holiday Inn Long Beach Airport,
2640 N. Lakewood Blvd., Long Beach,
CA 90815, 562-597-4401.

Comments: Send comments on the
proposal, in triplicate, to: John Warner,
Operations Support Group, AJV-W2,
Western Service Area, Air Traffic
Organization, Federal Aviation
Administration, 1601 Lind Avenue,
SW., Renton, WA 98057.

FOR FURTHER INFORMATION CONTACT: Pat
Anderson (838) 537-5847 or Rick
Pfahler, (858) 537-5830, FAA Support
Managers, Southern California
TRACON, 9175 Kearny Villa Road, San
Diego, CA 92126:

SUPPLEMENTARY INFORMATION:

Meeting Procedures

(a) Doors open 30 minutes prior to the
beginning of each meeting. The
meetings will be informal in nature and
will be conducted by one or more
representatives of the FAA Western
Service Area. A representative from the

FAA will present a briefing on the
proposed establishment of Class C
airspace at Long Beach, CA. Each
participant will be given an opportunity
to deliver comments or make a
presentation, although a time limit may
be imposed. Only comments concerning
the proposal to establish Long Beach
Class C airspace will be accepted.

(b) The meetings will be open to all
persons on a space-available basis.
There will be no admission fee or other
charge to attend and participate.

(c) Any person wishing to make a
presentation to the FAA panel will be
asked to sign in and estimate the
amount of time needed for such
presentation. This will permit the panel
to allocate an appropriate amount of
time for each presenter. These meetings
will not be adjourned until everyone on
the list has had an opportunity to
address the panel.

(d) Position papers or other handout
material relating to the substance of
these meetings will be accepted.
Participants wishing to submit handout
material should present an original and
two copies (3 copies total) to the
presiding officer. There should be
additional copies of each handout
available for other attendees.

(e) These meetings will not be
formally recorded. However, a summary
of comments made at the meetings will
be filed in the docket.

Agenda for the Meetings

—Sign-in.
—Presentation of meeting procedures.
—FAA briefing on the proposed
establishment of the Class C Airspace
Area.
—Solicitation of public comments.
—Closing comments.
Issued in Washington, DC, on August 16,
2011.
Gary A. Norek,
Acting Manager, Airspace, Regulations and
ATC Procedures Group.
[FR Doc. 201121424 Filed 8-22-11; 8:45 am)]

BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION

16 CFR Parts 239, 700, 701, 702 and
703

Request for Comment Concerning
Interpretations of the Magnuson-Moss
Warranty Act; Rule Governing
Disclosure of Written Consumer
Product Warranty Terms and
Conditions; Rule Governing Pre-Sale
Availability of Written Warranty Terms;
Rule Governing Informal Dispute
Settlement Procedures; and Guides for
the Advertising of Warranties and
Guarantees

AGENCY: Federal Trade Commission.
ACTION: Request for public comment.

SUMMARY: As part of its systematic
review of all Federal Trade Commission
(“AFTC” or “Commission”) rules and
guides, the FTC seeks public comment
on a set of warranty-related
Interpretations, Rules and Guides: its
Interpretations of the Magnuson-Moss
Warranty Act (“Interpretations” or
“Rule 7007); its Rule Governing
Disclosure of Written Consumer Product
Warranty Terms and Conditions (‘“Rule
701”); its Rule Governing Pre-Sale
Availability of Written Warranty Terms
(“Rule 702”); its Rule Governing
Informal Dispute Settlement Procedures
(“Rule 703”); and its Guides for the
Advertising of Warranties and
Guarantees (“‘Guides’’). The
Commission requests public comment
on the overall costs, benefits, necessity
and regulatory and economic impact of
these Interpretations, Rules and Guides.

DATES: Written comments must be
received on or before October 24, 2011.

ADDRESSES: Interested parties may file a
comment online or on paper by
following the instructions in the
Request for Comment portion of the
SUPPLEMENTARY INFORMATION section
below. Write ““Magnuson-Moss
Warranty Act Rule Review, 16 CFR Part
700, P114406,” on your comment, and
file your comment online at https://
ftepublic.commentworks.com/ftc/
warrantyrulesanprm by following the
instructions on the Web-based form. If
you prefer to file your comment on
paper, mail or deliver your comment to
the following address: Federal Trade
Commission, Office of the Secretary,
Room H-113 (Annex G), 600
Pennsylvania Avenue, NW.,
Washington, DC 20580.

FOR FURTHER INFORMATION CONTACT:
Svetlana S. Gans, Attorney, Division of
Marketing Practices, Bureau of
Consumer Protection, Federal Trade
Commission, H-286, 600 Pennsylvania
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Avenue, NW., Washington, DC 20580,
(202) 326-3708.
SUPPLEMENTARY INFORMATION:

I. Background

A. 16 CFR 700: Interpretations of the
Magnuson-Moss Warranty Act

The Magnuson-Moss Warranty Act
(“Act”), 15 U.S.C. 23012312, which
governs written warranties on consumer
products, was signed into law on
January 4, 1975. After the Act was
passed, the Commission received many
questions concerning the Act’s
requirements. In responding to these
inquiries, the Commission initially
published, on June 18, 1975, a policy
statement in the Federal Register (40 FR
25721) providing interim guidance
during the initial implementation of the
Act. As the Commission continued to
receive questions and requests for
advisory opinions, however, it
determined that more comprehensive
guidance was appropriate. Therefore, on
July 13, 1977, the Commission
published in the Federal Register (42
FR 36112) its Interpretations of the
Magnuson-Moss Warranty Act to assist
warrantors and suppliers of consumer
products in complying with the Act.

These Interpretations are intended to
clarify the Act’s requirements for
manufacturers, importers, distributors
and retailers. The Interpretations
provide explanation on a number of
topics, including guidance on whether a
particular product would be considered
a “consumer product” under the Act;
permissible uses of warranty registration
cards under the Act; illegal tying
arrangements under Section 2302(c) of
the Act?; and service contracts.2 These

1Section 2302(c) prohibits warrantors from
employing “tying” arrangements—i.e., conditioning
a written warranty’s coverage on the consumer’s
using, in connection with the warranted product, an
article or service identified by brand, trade, or
corporate name (unless the warrantor provides that
article or service to the consumer without charge).
The interpretations contained in Section 700.10
explain that “[n]o warrantor may condition the
continued validity of a warranty on the use of only
authorized repair service and/or authorized
replacement parts for non-warranty service and
maintenance.” 16 CFR 700.10. Section 700.10
further provides that a warrantor is prohibited from
denying liability where the warrantor cannot
demonstrate that the defect or damage was caused
by the use of unauthorized articles or services. Id.

2The Act specifies that “[t]he term ‘service
contract’ means a contract in writing to perform,
over a fixed period of time or for a specified
duration, services relating to the maintenance or
repair (or both) of a consumer product.” 15 U.S.C.
2301(8). Although a service contract is similar to a
written warranty, § 700.11 distinguishes a service
contract from a warranty on the basis that a
warranty must be “part of the basis of the bargain
[to purchase a consumer product].” 16 CFR
700.11(a). In other words, to be a warranty, it “must
be conveyed at the time of sale of the consumer
product and the consumer must not give any

Interpretations, like industry guides, are
administrative interpretations of the
law. Therefore, they do not have the
force of law and are not independently
enforceable. The Commission may take
action under the FTC Act, however, if
a business makes claims inconsistent
with the Interpretations. In any such
enforcement action, the Commission
must prove that the act or practice at
issue is unfair or deceptive in violation
of Section 5 of the FTC Act.

B. 16 CFR 701: Disclosure of Written
Consumer Product Warranty Terms and
Conditions

Section 2302(b)(1)(A) of the Act
authorizes the Commission to
promulgate rules regarding the
disclosure of written warranty terms.
Accordingly, on December 31, 1975, the
Commission published in the Federal
Register (40 FR 60188) its Rule
Governing Disclosure of Written
Consumer Product Warranty Terms and
Conditions. Rule 701 establishes
disclosure requirements for written
warranties on consumer products that
cost more than $15.00 (40 FR 60171—
60172). It also specifies the aspects of
warranty coverage that must be
disclosed in written warranties, as well
as the exact language that must be used
for certain disclosures regarding state
law on the duration of implied
warranties and the availability of
consequential or incidental damages.
Under Rule 701, warranty information
must be disclosed in simple, easily
understandable, and concise language in
a single document. In promulgating
Rule 701, the Commission determined
that certain material facts about product
warranties must be disclosed because
failure to do so would be deceptive or
misleading. In addition to specifying the
information that must appear in a
written warranty, Rule 701 also requires
that, if the warrantor uses a warranty
registration or owner registration card,
the warranty must disclose whether
return of the registration card is a
condition precedent to warranty
coverage.

consideration beyond the purchase price of the

consumer product in order to benefit from the
agreement.”” Id. By contrast, a service contract is not
part of the basis of the bargain—it is often sold
separately and for consideration additional to the
price of the product itself. “An agreement which
would meet the [Act’s] definition of written
warranty * * * but for its failure to satisfy the basis
of the bargain test is a service contract.” 16 CFR
700.11(c). The interpretations, however, do not set
forth the specific manner in which service contract
terms and conditions should be disclosed.

C. 16 CFR Part 702: Pre-Sale Availability
of Written Warranty Terms

Section 2302(b)(1)(A) of the Act
directs the Commission to promulgate
rules requiring that the terms of any
written warranty on a consumer product
be made available to the prospective
purchaser prior to the sale of the
product. Accordingly, on December 31,
1975, the Commission published Rule
702. In promulgating Rule 702, the
Commission determined that the
availability of warranty information
prior to sale is an important tool for
consumers in making a purchasing
decision either about the product itself
or about buying a service contract for
the product. The Rule was amended on
March 12, 1987 (52 FR 7569). Among
other things, Rule 702 now requires
sellers to make warranties readily
available either by (1) Displaying the
warranty document in close proximity
to the product or (2) furnishing the
warranty document on request and
posting signs in prominent locations
advising consumers that warranties are
available. The Rule requires warrantors
to provide materials to enable sellers to
comply with the Rule’s requirements,
and also sets out the methods by which
warranty information can be made
available prior to the sale if the product
is sold through catalogs, mail order or
door-to-door sales. Though discussed in
staff guidelines, Rule 702 currently does
not set out the methods by which
warranty information can be made
available for products sold over the
Internet.

D. 16 CFR Part 703: Informal Dispute
Settlement Procedures

Section 2310(a)(2) of the Act directs
the Commission to prescribe the
minimum standards for any informal
dispute settlement mechanism
(“IDSM”) that a warrantor, by including
a “prior resort” clause in its written
warranty, requires consumers to use
before they may file suit under the Act
to obtain a remedy for warranty non-
performance. Accordingly, on December
31, 1975, the Commission published
Rule 703. Rule 703 contains extensive
procedural safeguards for consumers
that an IDSM must incorporate if a
warrantor requires consumers seeking
warranty redress to use it. These
standards include, but are not limited
to, requirements concerning the IDSM’s
structure (e.g., funding, staffing and
neutrality), the qualifications of staff or
decision makers, the IDSM’s procedures
for resolving disputes, recordkeeping
and annual audits.

As noted, Rule 703 comes into play
only if the warranty includes a “prior
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resort requirement.” Though few
warrantors have such a requirement,
many state lemon laws, paralleling
Section 2310(a)(3) of the Act, prohibit
the consumer from pursuing any state
lemon law rights in court unless the
consumer first seeks a resolution of the
claim through an available IDSM. A
threshold question for many state lemon
lawsuits is whether the IDSM complies
with Rule 703 and thus whether the
consumer must use the specified IDSM
or may proceed directly to a court
action. Thus, in effect, these states
incorporate Rule 703 into their lemon
laws.

E. 16 CFR Part 239: Guides for the
Advertising of Warranties and
Guarantees

The Commission first adopted its
Guides Against Deceptive Advertising of
Guarantees (later re-designated as the
“Guides for the Advertising of
Warranties and Guarantees”) on April
26, 1960 “for the use of its staff in
evaluation of the advertising of
guarantees” (32 FR 15541). The Guides
were subsequently published in the
Federal Register on November 8, 1967,
and were codified at 16 CFR part 239.
The Guides were revised in 1985 to
harmonize them with the Act’s
requirements (50 FR 18470, May 1, 1985
and 50 FR 20899, May 21, 1985). They
were again reviewed in 1996.

The Guides recommend that
advertisements mentioning warranties
or guarantees should contain a
disclosure that the actual warranty
document is available for consumers to
read before they buy the advertised
product. In addition, the Guides set
forth advice for using the terms
“satisfaction guarantees,” “lifetime”
and similar representations. Finally, the
Guides state that sellers or
manufacturers should not advertise that
a product is warranted or guaranteed
unless they promptly and fully perform
their warranty obligations. As
mentioned previously, these Guides do
not have the force of law and are not
independently enforceable, however,
the Commission may take action under
the FTC Act, if a business makes claims
inconsistent with the Guides, and the
act or practice is unfair or deceptive in
violation of Section 5 of the FTC Act.

II. Regulatory Review

The Commission reviews its rules and
guides periodically. These reviews seek
information about the costs and benefits
of the rules and guides as well as their
regulatory and economic impact. These
reviews assist the Commission in
identifying rules and guides that
warrant modification or rescission.

Therefore, the Commission now solicits
comments on, among other things, the
economic impact of, and the continuing
need for, the Interpretations, Rules and
the Guides; their benefits to consumers;
and their burdens on firms subject to
their requirements.

III. Request for Comment

The Commission invites comment on
the Interpretations, Rules 701, 702, 703
and the Guides. In addition, the
Commission requests responses to the
following general and specific
questions.

A. General Questions for Comment

1. Is there a continuing need for
specific provisions of the
Interpretations, Rules and Guides? Why
or why not?

2. What benefits and costs have the
Interpretations, Rules and Guides had
on businesses or firms that are subject
to their requirements?

(a) What changes, if any, should be
made to the Interpretations, Rules and
Guides to minimize any burden or cost
imposed on businesses or firms subject
to their requirements?

(b) What evidence supports these
proposed changes?

(c) How would these changes affect
consumers and businesses, including
small businesses?

3. What benefits and costs have the
Interpretations, Rules and Guides had
on consumers who purchase the
warranted products affected by the Act?

(a) What changes, if any, should be
made to the Interpretations, Rules and
Guides to increase the benefits to
consumers?

(b) What evidence supports these
proposed changes?

(c) How would these changes affect
consumers and businesses, including
small businesses?

4. Do the Interpretations, Rules and
Guides overlap or conflict with other
federal, state, or local laws or
regulations? What evidence supports
these asserted conflicts? Should the
Interpretations, Rules or Guides be
changed in light of these asserted
conflicts? If so, how?

5. Provide any evidence concerning
the degree of industry compliance with
the Interpretations, Rules and Guides.
Does this evidence indicate the
Interpretations, Rules or Guides should
be modified? If so, why and how? If not,
why not?

6. Have changes in technology,
including but not limited to, the Internet
and mobile technology, or economic
conditions affected the need or purpose
for the Interpretations, Rules and
Guides? Should the Interpretations,

Rules or Guides be changed because of
these developments? If so, how?

7. What are the effects, if any, of the
Interpretations, Rules and Guides on the
costs, profitability, competitiveness and
employment of small business entities?

B. Specific Questions for Comment

1. Should Rule 700.10, specifically, its
interpretation of the Act’s tying
prohibition contained in Section
2302(c), be revised to improve the
effectiveness of the prohibition? Why or
why not? What changes, if any, should
be considered? What evidence supports
these changes?

2. Should the Interpretations, Rules or
Guides be amended to address service
contracts? Why or why not? What
changes, if any, should be considered?
What evidence supports these changes?

3. Should Rule 702 be amended to
specifically address making warranty
documents accessible via online
commerce? Why or why not? What
changes, if any, should be considered?
What evidence supports these changes?

4. Should the informal dispute
settlement mechanism requirements of
Rule 703 be changed? Why or why not?
What changes, if any, should be made?
What evidence supports these changes?

IV. Instructions for Comment
Submissions

You can file a comment online or on
paper. For the Commission to consider
your comment, we must receive it on or
before October 24, 2011. Write
“Magnuson-Moss Warranty Act Rule
Review, 16 CFR part 700, P114406,” on
your comment. Your comment—
including your name and your state—
will be placed on the public record of
this proceeding, including, to the extent
practicable, on the public Commission
Web site, at http://www.ftc.gov/os/
publiccomments.shtm. As a matter of
discretion, the Commission tries to
remove individual’ home contact
information from comments before
placing them on the Commission Web
site.

Because your comment will be made
public, you are solely responsible for
making sure that your comment does
not include any sensitive personal
information, like anyone’s Social
Security number, date of birth, driver’s
license number or other state
identification number or foreign country
equivalent, passport number, financial
account number, or credit or debit card
number. You are also solely responsible
for making sure that your comment does
not include any sensitive health
information, like medical records or
other individually identifiable health
information. In addition, do not include
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any “[tIrade secret or any commercial or
financial information which is obtained
from any person and which is privileged
or confidential,” as provided in Section
6(f) of the FTC Act, 15 U.S.C. 46(f), and
FTC Rule 4.10(a)(2), 16 CFR 4.10(a)(2).
In particular, do not include
competitively sensitive information
such as costs, sales statistics,
inventories, formulas, patterns, devices,
manufacturing processes or customer
names.

If you want the Commission to give
your comment confidential treatment,
you must file it in paper form, with a
request for confidential treatment, and
you have to follow the procedure
explained in FTC Rule 4.9(c), 16 CFR
4.9(c).3 Your comment will be kept
confidential only if the FTC General
Counsel, in his or her sole discretion,
grants your request in accordance with
the law and the public interest.

Postal mail addressed to the
Commission is subject to delay due to
heightened security screening. As a
result, we encourage you to submit your
comment online. To make sure that the
Commission considers your online
comment, you must file it at https://
ftepublic.commentworks.com/ftc/
warrantyrulesanprm, by following the
instructions on the Web-based form. If
this Notice appears at http://
www.regulations.gov/#!home, you also
may file a comment through that Web
site.

If you file your comment on paper,
write “Magnuson-Moss Warranty Act
Rule Review, 16 CFR part 700,
P114406,” on your comment and on the
envelope, and mail or deliver it to the
following address: Federal Trade
Commission, Office of the Secretary,
Room H-113 (Annex G), 600
Pennsylvania Avenue, NW.,
Washington, DC 20580. If possible,
submit your paper comment to the
Commission by courier or overnight
service.

Visit the Commission Web site at
http://www.ftc.gov to read this Notice
and the news release describing it. The
FTC Act and other laws that the
Commission administers permit the
collection of public comments to
consider and use in this proceeding as
appropriate. The Commission will
consider all timely and responsive
public comments that it receives on or
before October 24, 2011. You can find
more information, including routine
uses permitted by the Privacy Act, in

3In particular, the written request for confidential
treatment that accompanies the comment must
include the factual and legal basis for the request,
and must identify the specific portions of the
comment to be withheld from the public record. See
FTC Rule 4.9(c), 16 CFR 4.9(c).

the Commission’s privacy policy, at

http://www.ftc.gov/ftc/privacy.shtm.
By direction of the Commission.

Richard C. Donohue,

Acting Secretary.

[FR Doc. 2011-21527 Filed 8-22-11; 8:45 am]

BILLING CODE 6750-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 110

[USCG—2011-0231]

RIN 1625-AA01

Anchorage Regulations; Wells, ME

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish three special anchorage areas
in Wells Harbor, Wells, Maine. This
proposed action is necessary to facilitate
safe navigation in that area and provide
safe and secure anchorages for vessels
not more than 20 meters in length. This
action is intended to increase the safety
of life and property in Wells Harbor,
improve the safety of anchored vessels,
and provide for the overall safe and
efficient flow of vessel traffic and
commerce.

DATES: Comments and related material
must be received by the Coast Guard on
or before October 7, 2011. Requests for
public meetings must be received by the
Coast Guard on or before September 13,
2011.

ADDRESSES: You may submit comments
identified by docket number USCG—
2011-0231 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M=30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or e-mail Mr. John J. Mauro,
Waterways Management Branch, First
Coast Guard District; telephone 617—
223-8355, e-mail
John.J.Mauro@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366-9826.
SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2010-0231),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a telephone number in the
body of your document so that we can
contact you if we have questions
regarding your submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule” and insert
“USCG-2011-0231" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 82 by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
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postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2010—
0231” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But, you may submit a request
for one on or before September 13, 2011
using one of the four methods specified
under ADDRESSES. Please explain why
you believe a public meeting would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Basis and Purpose

The legal basis for the proposed rule
is: 33 U.S.C. 471, 1221 through 1236,
2030, 2035, 2071; 33 CFR 1.05-1; and
Department of Homeland Security
Delegation No. 0170.1, which
collectively authorize the Coast Guard
to define anchorage grounds.

The rule is intended to reduce the risk
of vessel collisions by creating three
special anchorage areas in Wells Harbor.
This proposed rule would establish
special anchorage areas in the western,
central and eastern portions of Wells
Harbor creating anchorage for
approximately 150 vessels.

Discussion of Proposed Rule

The proposed rule would create three
new special anchorage areas in Wells,
Maine. These three new special
anchorage areas in Wells Harbor are
described below. All proposed
coordinates are North American Datum
1983 (NAD 83).

Anchorage A

All of the waters enclosed by a line
beginning at latitude 43°19’15.7” N,
longitude 070°33’42.1” W; thence to
latitude 43°1915.7” N, longitude
070°33°40.3” W; thence to latitude
43°192.6” N, longitude 070°33'45.7” W;
thence to latitude 43°19’3.7” N,
longitude 70°33’42.6” W; thence to the
point of beginning. This area is
approximately 5,800 sq. yards,
encompassing the central portion of
Wells Harbor.

Anchorage B

All of the waters enclosed by a line
beginning at latitude 43°19’11.1” N,
longitude 070°33’49.8” W; thence to
latitude 43°19’10.5” N, longitude
070°33’47.3” W; thence to latitude
43°19’8.7” N, longitude 070°33'50.6” W;
thence to latitude 43°19’8.3” N,
longitude 070°33"47.3” W; thence to the
point of beginning. This area is
approximately 25,000 sq. yards,
encompassing the western portion of
Wells Harbor.

Anchorage C

All of the waters enclosed by a line
beginning at latitude 43°19°17.7” N,
longitude 070°33°34.0” W; thence to
latitude 43°19’18.4” N, longitude
070°33’32.9” W; thence to latitude
43°19'13.0” N, longitude 070°33"26.2”
W; thence to latitude 43°19°13.8” N,
longitude 070°33’25.5” W; thence to the
point of beginning. This area is
approximately 8,200 sq. yards,
encompassing the eastern portion of
Wells Harbor.

Vessels not more than 20 meters in
length are not required to sound signals
as per Rule 35 of the Inland Navigation
Rules (33 U.S.C. 2035) nor exhibit
anchor lights or shapes as per Rule 30
of the Inland Navigation Rules (33
U.S.C. 2030) when at anchor in a special
anchorage area. Additionally, mariners
utilizing the anchorage areas are
encouraged to contact local and state
authorities, such as the local
harbormaster, to ensure compliance
with any additional applicable state and
local laws. Such laws may involve, for
example, compliance with direction
from the local harbormaster when
placing or using moorings within the
anchorage.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Executive Order 12866 and Executive
Order 13563

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

We expect minimal additional cost
impacts on fishing, or recreational boats
anchoring because this rule would not
affect normal surface navigation.
Although this regulation may have some
impact on the public, the potential
impact will be minimized for the
following reasons: Normal surface
navigation will not be affected as this
area has been historically used as a
mooring field by the Town of Wells and
the number of vessels using the
anchorage is limited due to depth (less
than or equal to 18 feet).

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This proposed rule would affect
the following entities, some of which
might be small entities: the owners or
operators of recreational and small
fishing vessels intending to anchor in
Wells Harbor.

The proposed rule would not have a
significant economic impact on a
substantial number of small entities for
the following reasons: Normal surface
navigation will not be affected as this
area has been historically used as a
mooring field by the Town of Wells and
the number of vessels using the
anchorage is limited due to depth (less
than or equal to 18 feet).
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If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Mr. John J.
Mauro, Waterways Management Branch,
First Coast Guard District; telephone
617-223-8355, e-mail
John.J.Mauro@uscg.mil. The Coast
Guard will not retaliate against small
entities that question or complain about
this proposed rule or any policy or
action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise

have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “‘significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are

technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions which do not individually or
cumulatively have a significant effect on
the human environment. We believe the
proposed rule would be categorically
excluded, under figure 2—1, paragraph
(34)(f) of the Instruction because it
involves the establishment of special
anchorage grounds. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this
proposed rule. A preliminary
environmental analysis checklist is
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 110

Anchorage grounds.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 110 as follows:

PART 110—ANCHORAGE
REGULATIONS

1. The authority citation for part 110
continues to read as follows:

Authority: 33 U.S.C. 471; 1221 through
1236, 2030, 2035, 2071; 33 CFR 1.05-1;
Department of Homeland Security Delegation
No. 0170.1.

2. Add §110.9 to subpart A to read as
follows:

§110.9 Wells Harbor, Maine.

(a) Anchorage “A”. All of the waters
enclosed by a line beginning at latitude
43°19'15.7” N, longitude 070°'33"42.1”
W; thence to latitude 43°1915.7” N,
longitude 070°33"40.3” W; thence to
latitude 43°19°2.6” N, longitude
070°33’45.7” W; thence to latitude
43°19’3.7” N, longitude 70°33'42.6” W;
thence to the point of beginning. This
area is approximately 5,800 sq. yards,
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encompassing the central portion of
Wells Harbor.

(b) Anchorage “B”. All of the waters
enclosed by a line beginning at latitude
43°19'11.1” N, longitude 070°33"49.8”
W; thence to latitude 43°19'10.5” N,
longitude 070°33"47.3” W; thence to
latitude 43°19’8.7” N, longitude
070°33’50.6” W; thence to latitude
43°19’8.3” N, longitude 070°33’47.3” W;
thence to the point of beginning. This
area is approximately 25,000 sq. yards,
encompassing the western portion of
Wells Harbor.

(c) Anchorage “C”. All of the waters
enclosed by a line beginning at latitude
43°19’17.7” N, longitude 070°33"34.0”
W; thence to latitude 43°19’18.4” N,
longitude 070°33’32.9” W; thence to
latitude 43°19°13.0” N, longitude
070°33’26.2” W; thence to latitude
43°19'13.8” N, longitude 070°3325.5”
W; thence to the point of beginning.
This area is approximately 8,200 sq.
yards, encompassing the eastern portion
of Wells Harbor.

(d) Regulations: This area is
principally for use by yachts and other
recreational craft. Temporary floats or
buoys for marking anchors or moorings
in place are allowed in this area. Fixed
mooring piles or stakes are not allowed.
All moorings or anchors shall be placed
well within the anchorage areas so that
no portion of the hull or rigging will at
any time extend outside of the
anchorage.

Note: All anchoring in the areas is under
the supervision of the Wells Harbor Master
or other such authority as may be designated
by the authorities of the Town of Wells,
Maine. All coordinates referenced use datum:
NAD 83.

Dated: Aug. 9, 2011.
Daniel A. Neptun,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 2011-21335 Filed 8-22—11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG—-2011-0591]

RIN 1625-AA09

Drawbridge Operation Regulation;
Anacostia River, Washington, DC

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
change the regulations governing the

operation of the CSX Railroad Vertical
Lift Bridge across the Anacostia River,
mile 3.4 at Washington, DC. The
proposed change will alter the eight
hour advance notice requirement for a
bridge opening to a 48 hour advance
notice requirement for a bridge opening.
The operating regulation change will
give more notice for trains and vessels
to adjust their schedules accordingly to
ensure safe and efficient transits across
and through the bridge.

DATES: Comments and related material
must reach the Coast Guard on or before
December 21, 2011.

ADDRESSES: You may submit comments
identified by docket number USCG—
2011-0591 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or e-mail Lindsey Middleton,
Coast Guard; telephone 757-398-6629,
e-mail Lindsey.R.Middleton@uscg.mil. If
you have questions on viewing or
submitting material to the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2011-0591), indicate
the specific section of this document to

which each comment applies, and
provide a reason for each suggestion or
recommendation. You may submit your
comments and material online (http://
www.regulations.gov), or by fax, mail or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a phone number in the body
of your document so that we can contact
you if we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rules” and insert
“USCG-2011-0591" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 82 by
11 inches, suitable for copying and
electronic filing. If you submit them by
mail and would like to know that they
reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period and may change
the rule based on your comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2011-
0591” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
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individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one using one of the four methods
specified under ADDRESSES. Please
explain why one would be beneficial. If
we determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Basis and Purpose

The CSX Railroad Company has
requested a change in the operating
regulation for the CSX Railroad Vertical
Lift Bridge, across the Anacostia River,
mile 3.4, at Washington, DC. The change
will replace the current eight hour
advance notice requirement for a bridge
opening to a 48 hour advance notice
requirement for a bridge opening. The
bridge is part of a rail line that is used
for regular passenger service and there
are 21 train transits a day across this
bridge. Therefore, it is necessary that
ample time is given to maintain an
accurate schedule for trains and vessels
for a safe and efficient travel across and
through the bridge.

The current operating schedule for the
bridge is set out in 33 CFR 117.253(b).
The regulation was established in
August 2004 and allows the bridge to be
operated from a remote location, the
Benning Yard office. The draw of the
bridge shall open on signal at all times
for public vessels of the United States,
state and local government vessels,
commercial vessels and any vessels in
an emergency involving danger to life or
property; between 9 a.m. and 12 p.m.,
and between 1 p.m. and 6 p.m. from
May 15 through September 30; and
between 6 p.m. and 7 p.m. from May 15
through September 30 if notice is given
to the controller no later than 6 p.m. on
the day for which the opening is
requested. At all other times the bridge
will open if at least 8 hours notice is
given.

The vertical clearance of the bridge is
5 feet at Mean High Water in the closed
position and 29 feet at Mean High Water
in the open position. There are 21 train
transits across this bridge every day.
There have been two bridge openings in
the past two years for vessels taller than
five feet.

We are testing the potential operating
regulation adjustment for 180 days in
conjunction with this notice of

proposed rulemaking to discover any
impacts on train transit or water
navigation as a result of the adjustment.
During the test deviation period a bridge
opening count has been requested from
the CSX Railroad Company.

Discussion of Proposed Rule

The Coast Guard proposes to revise 33
CFR 117.253(b) for the CSX Railroad
Bridge, mile 3.4 at Washington, DC.
Paragraph (b)(1)(iv) would change to
state the following: At all other times, if
at least 48 hours notice is given to the
controller at the Benning Yard Office.
The remainder of paragraph (1) and
paragraphs (2) through (6) would remain
the same as currently published.

Vessels that are able to pass through
the bridge in the closed position may do
so at any time. There are no alternate
routes for vessels that cannot pass
through the bridge in the closed
position. The Coast Guard will inform
waterway users through the Local and
Broadcast Notices to Mariners.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This proposed rule is not a
“significant regulatory action’”” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order.

The proposed change is expected to
have only a minimal impact on
maritime traffic transiting the bridge.
Mariners can plan their trips in
accordance with the scheduled advance
notice requirement for a bridge opening
to minimize delay.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic

impact on a substantial number of small
entities.

This proposed rule would affect the
following entities, some of which might
be small entities: The owners or
operators of vessels needing to transit
through the bridge between October 1
and May 14 at all times and those
needing to transit between the hours of
7 p.m. and 9 a.m. and from 12 p.m. to
1 p.m. between May 15 and September
30.

This action will not have a significant
economic impact on a substantial
number of small entities for the
following reasons: the rule adds
minimal restrictions to the movement of
waterway navigation by requiring
vessels that are not essential public
vessels, vessels with dangerous
emergencies, or vessels transiting
through the bridge at specified excluded
times to give 48 hours of notice when
requesting a bridge opening. Vessels
that can safely transit under the bridge
in the closed position may do so at any
time.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Lindsey
Middleton, Bridge Management
Specialist, Fifth Coast Guard District,
(757) 398-6629 or
Lindsey.R.Middleton@uscg.mil. The
Coast Guard will not retaliate against
small entities that question or complain
about this proposed rule or any policy
or action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
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effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule will not result in such an
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,

Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01,
and Commandant Instruction
M16475.1D which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions which do not individually or
cumulatively have a significant effect on
the human environment because it
simply promulgates the operating
regulations or procedures for
drawbridges. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

List of Subjects in 33 CFR Part 117

Bridges.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
Department of Homeland Security Delegation
No. 0170.1.

2. Revise §117.253(b)(1) to read as
follows:

§117.253 Anacostia River.
* * * * *

(b)(2) * * *

(iv) At all other times, if at least 48
hours of notice is given to the controller
at the Benning Yard Office.

* * * * *

Dated: July 22, 2011.
William D. Lee,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 2011-21457 Filed 8-22—11; 8:45 am]|
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R07-OAR-2011-0675, FRL-9455-7]

Approval and Promulgation of
Implementation Plans; State of Kansas
Regional Haze State Implementation
Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a State Implementation Plan (SIP)
revision submitted by the State of
Kansas on November 9, 2009, that
addresses Regional Haze for the first
implementation period. In so doing,
EPA is proposing to determine that the
plan submitted by Kansas satisfies the
requirements of the Clean Air Act (CAA
or Act), for states to prevent any future
and remedy any existing anthropogenic
impairment of visibility in mandatory
Class I areas caused by emissions of air
pollutants located over a wide
geographic area (also referred to as the
“regional haze program”). States are
required to assure reasonable progress
toward the national goal of achieving
natural visibility conditions in Class I
areas. EPA is taking this action pursuant
to those provisions of the CAA that
obligate the Agency to take action on
submittals of SIPs. You may submit
written comments on this proposed rule
as per the instructions given under the
section Instructions for Comment
Submittal.

DATES: Written comments must be
received via the methods given in the
Instructions for Comment section on or
before September 22, 2011.
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ADDRESSES: Instructions for Comment
Submittal: Submit your comments,
which must be identified by Docket ID
No. EPA-R07-0OAR-2011-0675, by one
of the following methods:

1. Federal eRulemaking portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

2. E-mail:
Wolfersberger.Chris@epa.gov.

3. Fax: (913) 551-7844 (please alert
the individual listed in the FOR FURTHER
INFORMATION CONTACT if you are faxing
comments).

4. Mail: Chrissy Wolfersberger, Air
Planning and Development Branch, U.S.
Environmental Protection Agency,
Region 7, 901 N 5th Street, Kansas City,
Kansas 66101.

5. Hand Delivery: U.S. Environmental
Protection Agency, Region 7, 901 N. 5th
Street, Kansas City, Kansas 66101;
attention: Chrissy Wolfersberger. Such
deliveries are only accepted Monday
through Friday, from 8 a.m. to 5 p.m.
excluding Federal holidays. Special
arrangements should be made for
deliveries of boxed information.

EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://www.
regulations.gov, including any personal
information provided, unless the
comment includes information claimed
to be Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute. Do
not submit information that you
consider to be CBI or otherwise
protected through http://www.
regulations.gov or e-mail. The http://
www.regulations.gov web site is an
“anonymous access”’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA, without going through hittp://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA

Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
Docket: All documents in the docket
are listed in the http://www.regulations.
gov index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically at http://
www.regulations.gov or in hard copy at
the Air Planning and Development
Branch, U.S. Environmental Protection
Agency, Region 7 Office, 901 N. 5th
Street, Kansas City, Kansas 66101. EPA
requests that if at all possible, you
contact the individual listed in the FOR
FURTHER INFORMATION CONTACT section to
view the hard copy of the docket. You
may view the hard copy of the docket
Monday through Friday, 8 a.m. to 5 p.m.
excluding Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Chrissy Wolfersberger, Air Planning and
Development Branch, U.S.
Environmental Protection Agency,
Region 7, 901 N. 5th Street, Kansas City,
Kansas 66101 or by telephone at (913)
551-7864.

SUPPLEMENTARY INFORMATION:
Throughout this document, wherever
“we,” “us,” or “our” is used, we mean
EPA.

Table of Contents

I. What is the background for EPA’s proposed

action?

A. The Regional Haze Problem

B. Requirements of the CAA and EPA’s
Regional Haze Rule

C. Roles of Agencies in Addressing
Regional Haze

II. What are the requirements for regional
haze SIPs?

A. CAA Provisions and the Regional Haze
Rule

B. Consultation With States and Federal
Land Managers (FLMs)

C. Determination of Baseline, Natural and
Current Visibility Conditions

D. Monitoring Strategy and Other
Implementation Plan Requirements

E. Reasonable Progress Goals

F. Best Available Retrofit Technology
(BART)

G. Long Term Strategy (LTS)

III. What is the relationship of the Clean Air
Interstate Rule (CAIR) to the regional
haze requirements?

A. Overview of EPA’s CAIR

B. Remand of the CAIR

C. CAIR in Relation to the State of Kansas’s
Submittal

IV. What is EPA’s analysis of the State of
Kansas’ submittal?

A. CAA Provisions and the Regional Haze
Rule

B. Affected Class I Areas

C. Consultation With States and FLMs

D. Determination of Baseline, Natural and
Current Visibility Conditions

E. Monitoring Strategy and Other
Implementation Plan Requirements

1. Monitoring Strategy

2. Emissions Inventory

3. Reporting Requirements

4. SIP Revision Schedule

F. Determination of Reasonable Progress
Goals

G. Best Available Retrofit Technology

1. BART Eligible Sources

2. BART Subject Sources

3. BART Determinations

H. Long Term Strategy

1. Emissions Reductions Due to Ongoing
Air Pollution Programs

2. Measures to Mitigate Construction
Activities

3. Emissions Limitations and Schedules for
Compliance to Achieve the Reasonable
Progress Goal

4. Source Retirement and Replacement
Schedules

5. Smoke Management

Anticipated Net Effect on Visibility

Resulting From Projected Changes to

Emissions

V. What action is EPA proposing?

VI. Statutory and Executive Order Reviews

A. Executive Order 12866, Regulatory
Planning and Review

B. Paperwork Reduction Act

C. Regulatory Flexibility Act (RFA)

D. Unfunded Mandates Reform Act

E. Executive Order 13132, Federalism

F. Executive Order 13175, Coordination
With Indian Tribal Governments

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

I. National Technology Transfer and
Advancement Act (NTTAA)

I. What is the background for EPA’s
proposed action?

A. The Regional Haze Problem

Regional Haze is visibility impairment
that is produced by a multitude of
sources and activities which are located
across a wide geographic area and emit
fine particles (PM.s) (e.g., sulfates,
nitrates, organic carbon, elemental
carbon, and soil dust), and their
precursors (e.g., sulfur dioxide (SO,),
nitrogen oxides (NOx), and in some
cases, ammonia (NHs3) and volatile
organic compounds (VOQC)). Fine
particle precursors react in the
atmosphere to form fine particulate
matter which impairs visibility by
scattering and absorbing light. PM, s can
also cause serious health effects and
mortality in humans, and contributes to
environmental effects such as acid
deposition and eutrophication.?

S

1Eutrophication is defined as excessive richness
of nutrients in a lake or other body of water,
Continued
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Data from the existing visibility
monitoring network, the “Interagency
Monitoring of Protected Visual
Environments”, or IMPROVE
monitoring network, show that visibility
impairment caused by air pollution
occurs virtually all the time at most
national park and wilderness areas. The
average visual range in many Class I
areas (e.g., national parks and memorial
parks, wilderness areas, and
international parks meeting certain size
criteria) in the Western United States is
100-150 kilometers (13.6—-9.6 deciviews
(dv)) 23, or about one-half to two-thirds
of the visual range that would exist
without anthropogenic air pollution. In
most of the eastern Class I areas of the
United States, the average visual range
is less than 30 kilometers (25 dv or
more), or about one-fifth of the visual
range that would exist under estimated
natural conditions. See 64 FR 35715
(July 1, 1999).

B. Requirements of the CAA and EPA’s
Regional Haze Rule

In section 169A of the 1977
Amendments CAA, Congress created a
program for protecting visibility in the
nation’s national parks and wilderness
areas. This section of the CAA
establishes as a national goal the
“prevention of any future, and the
remedying of any existing, impairment
of visibility in mandatory Class I
Federal areas * which impairment

frequently due to runoff from the land, which
causes a dense growth of plant life and death of
animal life from lack of oxygen.

2 Visibility refers to the clarity with which distant
objects can be viewed. Visual range is the distance
at which an object is just discernible from the
background. This could be considered how far one
can see in a given direction. Visual range is
primarily affected by the scattering and absorption
of light by particles in the atmosphere. Scattering
by gaseous molecules also reduces the transmission
of light. The diminished intensity of light caused
by this scattering and absorption is called light
extinction.

3Deciview means a measurement of visibility
impairment. A deciview is a haze index derived
from calculated light extinction, such that uniform
changes in haziness correspond to uniform
incremental changes in perception across the entire
range of conditions, from pristine to highly
impaired.

4 Areas designated as mandatory Class I Federal
areas are those national parks exceeding 6000 acres,
wilderness areas and national memorial parks
exceeding 5000 acres, and all international parks
that were in existence on August 7, 1977. 42 U.S.C.
7472(a). Section 169A of the CAA requires EPA to
promulgate a list of such areas where visibility is
an important value. 42 U.S.C. 7491. In 1979, EPA
identified visibility as an important value in 156 of
these areas. 44 FR 69122 (November 30, 1979); see
40 CFR part 81, subpart D. The extent of a
mandatory Class I area includes subsequent changes
in boundaries, such as park expansions. 42 U.S.C.
7472(a). Although States and tribes may designate
additional areas as Class I, the requirements of the
visibility program under section 169A of the CAA
apply only to “mandatory Class I Federal areas.”

results from manmade air pollution.”
On December 2, 1980, EPA promulgated
regulations to address visibility
impairment in Class I areas that is
“reasonably attributable” to a single
source or small group of sources, i.e.
“reasonably attributable visibility
impairment” (45 FR 80084). These
regulations represented the first phase
in addressing visibility impairment.
EPA deferred action on regional haze
that emanates from a variety of sources
until monitoring, modeling and
scientific knowledge about the
relationships between pollutants and
visibility impairment improved.

Congress added section 169B to the
CAA in 1990 to address Regional Haze
issues. EPA promulgated a rule to
address regional haze on July 1, 1999
(64 FR 35713) (Regional Haze Rule or
Rule). The Regional Haze Rule revised
the existing visibility regulations to
integrate into the regulation provisions
addressing regional haze impairment
and established a comprehensive
visibility protection program for Class I
areas. The requirements for regional
haze, found at 40 CFR 51.308 and
51.309, are included in the Federal
visibility protection regulations at 40
CFR 51.300-309. Some of the main
elements of the regional haze
requirements are summarized below in
section II. The requirement to submit a
regional haze SIP applies to all 50 states,
the District of Columbia and the Virgin
Islands. States are required by 40 CFR
51.308(b) to submit the first
implementation plan addressing
regional haze visibility impairment no
later than December 17, 2007.

C. Roles Agencies in Addressing
Regional Haze

Successful implementation of the
Regional Haze program will require
long-term regional coordination among
states, tribal governments and various
Federal agencies. As noted above,
pollution affecting the air quality in
Class I areas can be transported over
long distances, even hundreds of
kilometers. Therefore, to effectively
address the problem of visibility
impairment in Class I areas, states need
to develop strategies in coordination
with one another, taking into account
the effect of emissions from one
jurisdiction on air quality in another.

Because the pollutants that lead to
regional haze can originate from sources
located across broad geographic areas,

Each mandatory Class I Federal area is the
responsibility of a “Federal land manager”” (FLM),
the Secretary of the department with authority over
such lands. 42 U.S.C. 7602(i). When we use the
term ““Class I area” in this notice, we mean a
“mandatory Class I Federal area.”

EPA has encouraged the states and
tribes across the United States to
address visibility impairment from a
regional perspective. Five regional
planning organizations (RPOs) were
developed to address regional haze and
related issues. The RPOs first evaluated
technical information to better
understand how their states and tribes
impact Class I areas across the country,
and then pursued the development of
regional strategies to reduce emissions
of particulate matter and other
pollutants leading to regional haze. The
State of Kansas participated in the
planning efforts of the Central Regional
Air Planning Association (CENRAP)
which is affiliated with the Central
States Air Resource Agencies
(CENSARA). This RPO includes nine
states—Nebraska, Kansas, Oklahoma,
Texas, Minnesota, Iowa, Missouri,
Arkansas, and Louisiana.

States were also required (40 CFR
51.308(i)) to coordinate with FLMs
during the development of the state’s
strategies to address Regional Haze.
FLMs include the US Fish and Wildlife
Service, the U.S. Forest Service, and the
National Park Service.

II. What are the requirements for
regional haze SIPs?

A. CAA Provisions and the Regional
Haze Rule

CAA sections 110(1) and 110(a)(2)
require revisions to a SIP to be adopted
by a state after reasonable notice and
public hearing. EPA has promulgated
specific procedural requirements for SIP
revisions in 40 CFR Part 51, subpart F.
These requirements include publication
of notices by prominent advertisement
in the relevant geographic area of a
public hearing on proposed revisions, at
least a 30-day public comment period,
and the opportunity for a public
hearing, and that the state, in
accordance with its laws, submit the
revision to the EPA for approval.
Specific information on Kansas’
rulemaking, Regional Haze SIP
development and public information
process is included in Chapter 2, and
Appendix 2.1, of the State of Kansas
Regional Haze SIP, which is included in
the docket of this proposed rulemaking.

Regional Haze SIPs must assure
reasonable progress toward the national
goal of achieving natural visibility
conditions in Class I areas. Section
169A, and EPA’s implementing
regulations (40 CFR 51.300-51.309),
require states to establish long-term
strategies for making reasonable
progress toward meeting this goal.
Implementation plans also must give
specific attention to certain stationary
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sources that were in existence on
August 7, 1977 but were not in
operation before August 7, 1962 and
require, where appropriate, that these
sources install BART for the purpose of
eliminating or reducing visibility
impairment. The specific regional haze
SIP requirements are discussed in
further detail below.

B. Consultation With States and Federal
Land Managers (FLMs)

The Regional Haze Rule requires that
states consult with other states and
FLMs before adopting and submitting
their SIPs (40 CFR 51.308(i)). States
must provide FLMs an opportunity for
consultation, in person and at least 60
days prior to holding any public hearing
on the SIP. This consultation must
include the opportunity for the FLMs to
discuss their assessment of impairment
of visibility in any Class I area and to
offer recommendations on the
development of reasonable progress
goals (RPGs) 5 and on the development
and implementation of strategies to
address visibility impairment. Further, a
state must include in its SIP a
description of how it addressed any
comments provided by the FLMs.
Finally, a SIP must provide procedures
for continuing consultation between the
state and FLMs regarding the state’s
visibility protection program, including
development and review of SIP
revisions, five-year progress reports, and
the implementation of other programs
having the potential to contribute to
impairment of visibility in Class I areas.

C. Determination of Baseline, Natural
and Current Visibility Conditions

The Regional Haze Rule establishes
the deciview as the principle metric or
unit for expressing visibility. This
visibility metric expresses uniform
changes in haziness in terms of common
increments across the entire range of
visibility conditions, from pristine to
extremely hazy conditions. Visibility
expressed in deciviews is determined by
using air quality measurements to
estimate light extinction and then
transforming the value of light
extinction using a logarithm function.
The deciview is a more useful measure
for tracking progress in improving
visibility than light extinction itself
because each deciview change is an
equal incremental change in visibility
perceived by the human eye. Most

540 CFR 51.308(d)(1)—for each mandatory Class
I area located within the State, the State must
establish goals (expressed in deciviews) that
provide for reasonable progress towards achieving
natural visibility conditions.

people can detect a change in visibility
at one deciview.6

The deciview is used in expressing
reasonable progress goals (which are
interim visibility goals toward meeting
the national visibility goal), defining
baseline, current, and natural
conditions, and tracking changes in
visibility. The Regional Haze SIPs must
contain measures that make ‘‘reasonable
progress” toward the national goal of
preventing and remedying visibility
impairment in Class I areas caused by
anthropogenic air pollution by reducing
anthropogenic emissions that cause
regional haze. The national goal is a
return to natural conditions, i.e.,
anthropogenic sources of air pollution
would no longer impair visibility in
Class I areas.

To track changes in visibility over
time at each of the 156 Class I areas
covered by the visibility program, and
as part of the process for determining
reasonable progress, states must
calculate the degree of existing visibility
impairment at each Class I area at the
time of each Regional Haze SIP
submittal and periodically review
progress every five years midway
through each 10-year implementation
period. To do this, the Regional Haze
Rule requires states to determine the
degree of impairment (in deciviews) for
the average of the 20 percent least
impaired (“‘best”) and 20 percent most
impaired (“worst”) visibility days over
a specified time period at each of their
Class I areas. In addition, states must
develop an estimate of natural visibility
conditions for purpose of comparing
progress toward the national goal.
Natural visibility is determined by
estimating the natural concentrations of
pollutants that cause visibility
impairment and then calculating total
light extinction based on those
estimates. EPA has provided guidance
to states regarding how to calculate
baseline, natural and current visibility
conditions in documents titled, EPA’s
Guidance for Estimating Natural
Visibility conditions under the Regional
Haze Rule, September 2003, (EPA-454/
B-03-005 located at http://
www.epa.gov/ttncaaal/t1/memoranda/
rh_envcurhr gd.pdf), (hereinafter
referred to as “EPA’s 2003 Natural
Visibility Guidance”), and Guidance for
Tracking Progress Under the Regional
Haze Rule (EPA—-454/B—03-004
September 2003, located at http://
www.epa.gov/tincaaal/t1/memoranda/
rh_tpurhr gd.pdf), (hereinafter referred

6 The preamble to the Regional Haze Rule
provides additional details about the deciview. See
64 FR 35714, 35725 (July 1, 1999).

to as “EPA’s 2003 Tracking Progress
Guidance”).

For the first regional haze SIPs that
were due by December 17, 2007,
“baseline visibility condi