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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72
[NRC-2012-0308]
RIN 3150-AJ22

List of Approved Spent Fuel Storage
Casks: MAGNASTOR® System

AGENCY: Nuclear Regulatory
Commission.

ACTION: Direct final rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is amending its
spent fuel storage regulations by
revising the NAC International, Inc.
(NAC) Modular Advanced Generation
Nuclear All-purpose Storage
(MAGNASTOR®) System listing within
the “List of Approved Spent Fuel
Storage Casks” to include Amendment
No. 3 to Certificate of Compliance (CoC)
No. 1031. Amendment No. 3 revises
authorized contents to include:
Pressurized water reactor (PWR)
damaged fuel contained in damaged fuel
(DF) cans that are placed in a damaged
fuel basket assembly; PWR fuel
assemblies with nonfuel hardware per
the expanded definition in the
Amendment No. 3 application; and
PWR fuel assemblies with up to five
activated stainless steel fuel
replacement rods at a maximum
burnup/exposure of 32.5 gigawatt days
per metric ton of uranium (GWd/MTU).
Additionally, Amendment No. 3 revises
paragraph 4.3.1(i) in appendix A of the
CoC Technical Specifications (TS) to
clarify that the maximum design basis
earthquake accelerations of 0.37g in the
horizontal direction (without cask
sliding) and 0.25g in the vertical
direction at the independent spent fuel
storage installation (ISFSI) pad top
surface do not result in cask tip-over.
Amendment No. 3 also makes
additional changes to appendix A,

Technical Specifications and Design
Features for the MAGNASTOR® System,
and appendix B, Approved Contents for
the MAGNASTOR® System, of the CoC.
DATES: The final rule is effective June 3,
2013, unless significant adverse
comments are received by April 17,
2013. If the rule is withdrawn as a result
of such comments, timely notice of the
withdrawal will be published in the
Federal Register. Comments received
after this date will be considered if it is
practical to do so, but the NRC staff is
able to ensure consideration only for
comments received on or before this
date.

ADDRESSES: Please refer to Docket ID
NRC-2012-0308 when contacting the
NRC about the availability of
information for this final rule. You may
access information and comment
submittals related to this final
rulemaking, which the NRC possesses
and is publicly available by any of the
following methods:

o Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2012-0308.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may access publicly
available documents online in the NRC
Library at http://www.nrc.gov/reading-
rm/adams.html. To begin the search,
select “ADAMS Public Documents’” and
then select “Begin Web-based ADAMS
Search.” For problems with ADAMS,
please contact the NRC’s Public
Document Room (PDR) reference staff at
1-800-397-4209, 301-415-4737, or by
email to pdr.resource@nrc.gov. An
electronic copy of the proposed CoC,
including appendices A and B of the TS,
and preliminary safety evaluation report
(SER) can be found in ADAMS under
Package Accession No. ML.12227A900.
The ADAMS Accession No. for the
MAGNASTOR® Cask System
Amendment No. 3 application dated
August 26, 2010, is ML.102420569.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O-1F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

FOR FURTHER INFORMATION CONTACT:
Naiem S. Tanious, Office of Federal and
State Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone: 301-415—
6103, email: Naiem.Tanious@nrc.gov.

SUPPLEMENTARY INFORMATION:

1. Procedural Background

II. Background

III. Discussion of Changes

IV. Voluntary Consensus Standards

V. Agreement State Compatibility

VI. Plain Writing

VII. Finding of No Significant Environmental
Impact: Availability

VIIL Paperwork Reduction Act Statement

IX. Regulatory Analysis

X. Regulatory Flexibility Certification

XI. Backfit Analysis

XII. Congressional Review Act

I. Procedural Background

This rule is limited to the changes
contained in Amendment No. 3 to CoC
No. 1031 and does not include other
aspects of the MAGNASTOR® Cask
System design. The NRC is using the
“direct final rule procedure” to issue
this amendment because it represents a
limited and routine change to an
existing CoC that is expected to be
noncontroversial. Adequate protection
of public health and safety continues to
be ensured. The amendment to the rule
will become effective on June 3, 2013.
However, if the NRC receives significant
adverse comments on this direct final
rule by April 17, 2013, then the NRC
will publish a document that withdraws
this action and will subsequently
address the comments received in a
final rule as a response to the
companion proposed rule published in
the Proposed Rule section of this issue
of the Federal Register. Absent
significant modifications to the
proposed revisions requiring
republication, the NRC will not initiate
a second comment period on this action.

A significant adverse comment is a
comment where the commenter
explains why the rule would be
inappropriate, including challenges to
the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change. A
comment is adverse and significant if:

(1) The comment opposes the rule and
provides a reason sufficient to require a
substantive response in a notice-and-
comment process. For example, a
substantive response is required when:

(a) The comment causes the NRC staff
to reevaluate (or reconsider) its position
or conduct additional analysis;

(b) The comment raises an issue
serious enough to warrant a substantive
response to clarify or complete the
record; or
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(c) The comment raises a relevant
issue that was not previously addressed
or considered by the NRC staff.

(2) The comment proposes a change
or an addition to the rule, and it is
apparent that the rule would be
ineffective or unacceptable without
incorporation of the change or addition.

(3) The comment causes the NRC staff
to make a change (other than editorial)
to the rule, CoC, or TS.

For detailed instructions on filing
comments, please see the companion
proposed rule published in the
Proposed Rule section of this issue of
the Federal Register.

II. Background

Section 218(a) of the Nuclear Waste
Policy Act (NWPA) of 1982, as
amended, requires that “‘the Secretary
[of the Department of Energy] shall
establish a demonstration program, in
cooperation with the private sector, for
the dry storage of spent nuclear fuel at
civilian nuclear power reactor sites,
with the objective of establishing one or
more technologies that the [Nuclear
Regulatory] Commission may, by rule,
approve for use at the sites of civilian
nuclear power reactors without, to the
maximum extent practicable, the need
for additional site-specific approvals by
the Commission.” Section 133 of the
NWPA states, in part, that “[the
Commission] shall, by rule, establish
procedures for the licensing of any
technology approved by the
Commission under Section 219(a) [sic:
218(a)] for use at the site of any civilian
nuclear power reactor.”

To implement this mandate, the
Commission approved dry storage of
spent nuclear fuel in NRC-approved
casks under a general license by
publishing a final rule in part 72 of Title
10 of the Code of Federal Regulations
(10 CFR), which added a new subpart K
within 10 CFR part 72 entitled, “General
License for Storage of Spent Fuel at
Power Reactor Sites” (55 FR 29181; July
18, 1990). This rule also established a
new subpart L within 10 CFR part 72
entitled, “Approval of Spent Fuel
Storage Casks,” which contains
procedures and criteria for obtaining
NRC approval of spent fuel storage cask
designs. The NRC subsequently issued a
final rule on November 21, 2008 (73 FR
70587), that approved the
MAGNASTOR® Cask System design and
added it to the list of NRC-approved
cask designs in 10 CFR 72.214 as CoC
No. 1031.

III. Discussion of Changes

On August 26, 2010 NAC submitted a
request to the NRC to amend CoC No.
1031 (ML102420569). NAC

supplemented its request on the
following dates: February 4, 2011
(ML11138A224), February 16, 2011
(ML110480498), August 15, 2011
(ML11229A701), October 3, 2011
(ML11287A020), March 21, 2012
(ML120820463), March 30, 2012
(ML12094A056), and April 6, 2012
(ML12104A025). The amendment
revises authorized contents to include:
(1) PWR damaged fuel contained in
damaged fuel cans that are placed in a
damaged fuel basket assembly; (2) PWR
fuel assemblies with nonfuel hardware
per the expanded definition in the
Amendment No. 3 application; and (3)
PWR fuel assemblies with up to five
activated stainless steel fuel
replacement rods at a maximum
burnup/exposure of 32.5 GWd/MTU.

This amendment also revises
paragraph 4.3.1(i) in appendix A of the
CoC to clarify that the maximum design
basis earthquake accelerations of 0.37g
in the horizontal direction (without cask
sliding) and 0.25g in the vertical
direction at the ISFSI pad top surface do
not result in cask tip-over. Furthermore,
this amendment makes additional
changes to appendix A (ML12227A913)
and appendix B (ML12227A912) of the
CoC. The changes to the aforementioned
documents are identified with revisions
bars in the margin of each document.

As documented in the SER
(ML12227A914), the NRC staff
performed a detailed safety evaluation
of the proposed CoC amendment
request. There are no significant
changes to cask design requirements in
the proposed CoC amendment.
Considering the specific design
requirements for each accident
condition, the design of the cask would
prevent loss of containment, shielding,
and criticality control. If there is no loss
of containment, shielding, or criticality
control, the environmental impacts
would be insignificant. This amendment
does not reflect a significant change in
design or fabrication of the cask. In
addition, any resulting occupational
exposure or offsite dose rates from the
implementation of Amendment No. 3
would remain well within the 10 CFR
part 20 limits. Thus, the proposed CoC
changes will not result in any
radiological or non-radiological
environmental impacts that significantly
differ from the environmental impacts
evaluated in the environmental
assessment supporting the November
21, 2008, final rule. There will be no
significant change in the types or
significant revisions in the amounts of
any effluent released, no significant
increase in the individual or cumulative
radiation exposure, and no significant
increase in the potential for or

consequences from radiological
accidents.

This direct final rule revises the
MAGNASTOR® System listing in 10
CFR 72.214 by adding Amendment No.
3 to CoC No0.1031. The amendment
consists of the changes previously
described, as set forth in the revised
CoC and TS. The revised TS are
identified in the SER.

The amended MAGNASTOR® cask
design, when used under the conditions
specified in the CoC, the TS, and the
NRC’s regulations, will meet the
requirements of 10 CFR part 72; thus,
adequate protection of public health and
safety will continue to be ensured.
When this direct final rule becomes
effective, persons who hold a general
license under 10 CFR 72.210 may load
spent nuclear fuel into MAGNASTOR®
Systems that meet the criteria of
Amendment No. 3 to GoC No. 1031
under 10 CFR 72.212.

IV. Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995 (Pub. L.
104-113) requires that Federal agencies
use technical standards that are
developed or adopted by voluntary
consensus standards bodies unless the
use of such a standard is inconsistent
with applicable law or otherwise
impractical. In this direct final rule, the
NRC will revise the MAGNASTOR®
Cask System design listed in § 72.214
(List of Approved Spent Fuel Storage
Casks). This action does not constitute
the establishment of a standard that
contains generally applicable
requirements.

V. Agreement State Compatibility

Under the “Policy Statement on
Adequacy and Compatibility of
Agreement State Programs’’ approved by
the Commission on June 30, 1997, and
published in the Federal Register on
September 3, 1997 (62 FR 46517), this
rule is classified as Compatibility
Category “NRC.” Compatibility is not
required for Category “NRC”
regulations. The NRC program elements
in this category are those that relate
directly to areas of regulation reserved
to the NRC by the Atomic Energy Act of
1954, as amended, or the provisions of
10 CFR. Although an Agreement State
may not adopt program elements
reserved to the NRC, it may wish to
inform its licensees of certain
requirements via a mechanism that is
consistent with the particular State’s
administrative procedure laws, but does
not confer regulatory authority on the
State.
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VI. Plain Writing

The Plain Writing Act of 2010 (Pub.
L. 111-274) requires Federal agencies to
write documents in a clear, concise,
well-organized manner that also follows
other best practices appropriate to the
subject or field and the intended
audience. The NRC has attempted to use
plain language in promulgating this rule
consistent with the Federal Plain
Writing Act guidelines.

VII. Finding of No Significant
Environmental Impact: Availability

Under the National Environmental
Policy Act of 1969, as amended, and the
NRC regulations in subpart A of 10 CFR
part 51, the NRC has determined that
this rule, if adopted, would not be a
major Federal action significantly
affecting the quality of the human
environment and, therefore, an
environmental impact statement is not
required. The NRC has prepared an
environmental assessment
(ML13043A147) and, on the basis of this
environmental assessment, has made a
finding of no significant impact. This
rule amends the CoC for the
MAGNASTOR® System cask design
within the list of approved spent fuel
storage casks that power reactor
licensees can use to store spent fuel at
reactor sites under a general license.
Specifically, NAC requested changes to
revise authorized contents to include:
(1) PWR damaged fuel contained in
damaged fuel cans that are placed in a
damaged fuel basket assembly; (2) PWR
fuel assemblies with nonfuel hardware
per the expanded definition in the
Amendment No. 3 application; and (3)
PWR fuel assemblies with up to five
activated stainless steel fuel
replacement rods at a maximum
burnup/exposure of 32.5 GWd/MTU.

This amendment revises paragraph
4.3.1(i) in appendix A of the CoC to
clarify that the maximum design basis
earthquake accelerations of 0.37g in the
horizontal direction (without cask
sliding) and 0.25g in the vertical
direction at the ISFSI pad top surface do
not result in cask tip-over. Furthermore,
this amendment makes additional
changes to appendix A (ML12227A913)
and appendix B (ML12227A912) of the
CoC. The changes to the aforementioned
documents are identified with revisions
bars in the margin of each document.

The environmental assessment and
finding of no significant impact on
which this determination is based are
available for inspection at the NRC PDR,
Room O-1F21, One White Flint North,
11555 Rockville Pike, Rockville,
Maryland 20852. Single copies of the
environmental assessment and finding

of no significant impact are available
from Naiem Tanious, Office of Federal
and State Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone: 301-415—
6103, email: Naiem.Tanious@nrc.gov.

VIII. Paperwork Reduction Act
Statement

This rule does not contain any
information collection requirements
and, therefore, is not subject to the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). Existing
requirements were approved by the
Office of Management and Budget
(OMB), Approval Number 3150-0132.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to a request for information or an
information collection requirement
unless the requesting document
displays a currently valid OMB control
number.

IX. Regulatory Analysis

On July 18, 1990 (55 FR 29181), the
NRC issued an amendment to 10 CFR
part 72 to provide for the storage of
spent nuclear fuel under a general
license in cask designs approved by the
NRC. Any nuclear power reactor
licensee can use NRC-approved cask
designs to store spent nuclear fuel if it
notifies the NRC in advance, the spent
fuel is stored under the conditions
specified in the cask’s CoC, and the
conditions of the general license are
met. A list of NRC-approved cask
designs is contained in 10 CFR 72.214.
On November 21, 2008 (73 FR 70587),
the NRC issued an amendment to 10
CFR part 72 that approved the
MAGNASTOR® Cask System design by
adding it to the list of NRC-approved
cask designs in 10 CFR 72.214.

On August 26, 2010 (ML102420569),
and as supplemented on February 4,
2011 (ML11138A224), February 16,
2011 (ML110480498), August 15, 2011
(ML11229A701), October 3, 2011
(ML11287A020), March 21, 2012
(ML120820463), March 30, 2012
(ADAMS ML12094A056), and April 6,
2012 (ML12104A025), NAC submitted
an application to amend the
MAGNASTOR® Cask System. The
amendment revises authorized contents
to include: (1) PWR damaged fuel
contained in damaged fuel cans that are
placed in a damaged fuel basket
assembly; (2) PWR fuel assemblies with
nonfuel hardware per the expanded
definition in the application; and (3)
PWR fuel assemblies with up to five
activated stainless steel fuel

replacement rods at a maximum
burnup/exposure of 32.5 GWd/MTU.

This amendment also revises
paragraph 4.3.1(i) in appendix A of the
CoC to clarify that the maximum design
basis earthquake accelerations of 0.37g
in the horizontal direction (without cask
sliding) and 0.25g in the vertical
direction at the ISFSI pad top surface do
not result in cask tip-over. Furthermore,
this amendment makes additional
changes to appendix A (ML12227A913)
and appendix B (ML12227A912) of the
CoC. The changes to the aforementioned
documents are identified with revisions
bars in the margin of each document.

The alternative to this action is to
withhold approval of Amendment No. 3
and to require any 10 CFR part 72
general licensee seeking to load spent
nuclear fuel into MAGNASTOR®
Systems under the changes described in
Amendment No. 3 to request an
exemption from the requirements of 10
CFR 72.212 and 72.214. Under this
alternative, each interested 10 CFR part
72 licensee would have to prepare, and
the NRC would have to review, a
separate exemption request, thereby
increasing the administrative burden
upon the NRC and the costs to each
licensee.

Approval of the direct final rule is
consistent with previous NRC actions.
Further, as documented in the SER and
the environmental assessment, the
direct final rule will have no adverse
effect on public health and safety or the
environment. This direct final rule has
no significant identifiable impact or
benefit on other Government agencies.
Based on this regulatory analysis, the
NRC concludes that the requirements of
the direct final rule are commensurate
with the NRC’s responsibilities for
public health and safety and the
common defense and security. No other
available alternative is believed to be as
satisfactory, and thus, this action is
recommended.

X. Regulatory Flexibility Certification

Under the Regulatory Flexibility Act
of 1980 (5 U.S.C. 605(b)), the NRC
certifies that this rule will not, if issued,
have a significant economic impact on
a substantial number of small entities.
This direct final rule affects only
nuclear power plant licensees and NAC
International, Inc. These entities do not
fall within the scope of the definition of
small entities set forth in the Regulatory
Flexibility Act or the size standards
established by the NRC (10 CFR 2.810).

XI. Backfit Analysis

The NRC has determined that the
backfit rule (10 CFR 72.62) does not
apply to this direct final rule because


mailto:Naiem.Tanious@nrc.gov

16604

Federal Register/Vol. 78, No. 52/Monday, March 18, 2013 /Rules and Regulations

this amendment does not involve any
provisions that would impose backfits
as defined in 10 CFR 72.62 Therefore, a
backfit analysis is not required.

XII. Congressional Review Act

Under the Congressional Review Act
of 1996, the NRC has determined that
this action is not a major rule and has
verified this determination with the
Office of Information and Regulatory
Affairs of OMB.

List of Subjects in 10 CFR Part 72

Administrative practice and
procedure, Criminal penalties,
Manpower training programs, Nuclear
materials, Occupational safety and
health, Penalties, Radiation protection,
Reporting and recordkeeping
requirements, Security measures, Spent
fuel, Whistleblowing.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; the Nuclear Waste Policy
Act of 1982, as amended; and 5 U.S.C.
552 and 553; the NRC is adopting the
following amendments to 10 CFR part
72.

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL, HIGH-LEVEL
RADIOACTIVE WASTE AND
REACTOR-RELATED GREATER THAN
CLASS C WASTE

m 1. The authority citation for part 72
continues to read as follows:

Authority: Atomic Energy Act secs. 51, 53,
57,62, 63, 65, 69, 81, 161, 182, 183, 184, 186,
187,189, 223, 234, 274 (42 U.S.C. 2071, 2073,
2077, 2092, 2093, 2095, 2099, 2111, 2201,
2232, 2233, 2234, 2236, 2237, 2238, 2273,
2282, 2021); Energy Reorganization Act sec.
201, 202, 206, 211 (42 U.S.C. 5841, 5842,
5846, 5851); National Environmental Policy
Act sec. 102 (42 U.S.C. 4332); Nuclear Waste
Policy Act secs. 131, 132, 133, 135, 137, 141
148 (42 U.S.C. 10151, 10152, 10153, 10155,
10157, 10161, 10168); sec. 1704, 112 Stat.
2750 (44 U.S.C. 3504 note); Energy Policy Act
of 2005, Pub. L. No. 109-58, 119 Stat. 549
(2005).

Section 72.44(g) also issued under secs.
Nuclear Waste Policy Act 142(b) and 148(c),
(d) (42 U.S.C. 10162(b), 10168(c), (d)).
Section 72.46 also issued under Atomic
Energy Act sec. 189 (42 U.S.C. 2239); Nuclear
Waste Policy Act sec. 134 (42 U.S.C. 10154).
Section 72.96(d) also issued under Nuclear
Waste Policy Act sec. 145(g) (42 U.S.C.
10165(g)). Subpart J also issued under
Nuclear Waste Policy Act secs. 117(a), 141(h)
(42 U.S.C. 10137(a), 10164 (h)). Subpart K is
also issued under sec. 218(a) (42 U.S.C.
10198).

m 2.In §72.214, Certificate of
Compliance 1031 is revised to read as
follows:

§72.214 List of approved spent fuel
storage casks.

Certificate Number: 1031.

Initial Certificate Effective Date:
February 4, 2009.

Amendment Number 1 Effective Date:
August 30, 2010.

Amendment Number 2 Effective Date:
January 30, 2012.

Amendment Number 3 Effective Date:
June 3, 2013.

SAR Submitted by: NAC
International, Inc.

SAR Title: Final Safety Analysis
Report for the MAGNASTOR® System.

Docket Number: 72—-1031.

Certificate Expiration Date: February
4,2024.

Model Number: MAGNASTOR®.

* * * * *

Dated at Rockville, Maryland, this 2nd day
of March 2013.

For the Nuclear Regulatory Commission.
R.W. Borchardt,
Executive Director for Operations.
[FR Doc. 2013-06015 Filed 3—15-13; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0247; Directorate
Identifier 2013—CE-001-AD; Amendment
39-17397; AD 2013-06-02]

RIN 2120-AA64

Airworthiness Directives; Diamond
Aircraft Industries GmbH Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for
Diamond Aircraft Industries GmbH
Models DA 42 M-NG and DA 42 NG
airplanes. This AD results from
mandatory continuing airworthiness
information (MCAI) issued by the
aviation authority of another country to
identify and correct an unsafe condition
on an aviation product. The MCAI
describes the unsafe condition as the
engine air inlet filter is subject to icing.
We are issuing this AD to require
actions to address the unsafe condition
on these products.

DATES: This AD is effective April 8,
2013.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of April 8, 2013.

We must receive comments on this
AD by May 2, 2013.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this AD, contact Diamond Aircraft
Industries GmbH, N.A. Otto-Straf3e 5,
A-2700 Wiener Neustadt, Austria,
telephone: +43 2622 26700; fax: +43
2622 26780; email: office@diamond-
air.at; Internet: http://www.diamond-
air.at. You may review copies of the
referenced service information at the
FAA, Small Airplane Directorate, 901
Locust, Kansas City, Missouri 64106.
For information on the availability of
this material at the FAA, call (816) 329—
4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone (800) 647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Mike Kiesov, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—-4144; fax: (816)
329-4090; email: mike.kiesov@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued AD No.: 2012—
0269, dated December 19, 2012 (referred
to after this as “the MCAI”), to correct
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an unsafe condition for the specified
products. The MCALI states:

Three occurrences of in-flight engine
control unit (ECU) A/B caution initiation
were reported which were followed by an un-
commanded power reduction. All of these
events happened in snow or moist conditions
and resolved themselves in warmer air
conditions. The subsequent investigation
identified that the engine air inlet filter is
subject to icing under certain, currently not
fully identified, icing conditions.

The DA 42 NG is equipped with a
manually controlled alternate air valve which
bypasses the inlet air filter and provides
sufficient air to the engine. The aeroplane
flight manual (AFM) procedures include
procedure for activation of the alternate air
valve in case of power loss but these
procedures were not applied by the pilots in
these events.

The DA 42 NG is certified for flights in
known icing conditions during which engine
inlet filter icing may occur, therefore it is
expected that flights into suspected icing
conditions, where inlet filter icing may
occur, is more likely.

Additional occurrence of dual ECU A/B
caution initiation was reported followed by
loss of power and loss of flight altitude.
Again, the alternate air valve was not opened,
which would have immediately resolved the
situation.

It has been recognized that the engine
control ECU A/B caution triggers the pilot to
focus on engine electrical or fuel supply
problem and thus causes a misinterpretation
of the situation. It has also been identified
that the conditions during which air filter
icing may occur could include the critical
take-off and climb phase.

This condition, if not corrected, could lead
to a loss of engine power and reduced
controllability of the aeroplane.

To address this unsafe condition, DAI
revised Supplement S03 “Ice Protection
System” to the aeroplane AFM and issued
Service Information SI 42NG-039 to advise
the owners and pilots of the proper use of the
engine alternate air.

For the reasons described above, this AD
requires revision of the aeroplane AFM to
incorporate updated Normal and Abnormal
Operating procedures for alternate air valve
operation during suspected rain, snow or
visible moisture conditions.

The requirement of this AD is considered
as an interim action. DAI is currently
developing a modification that addresses the
unsafe condition identified in this AD.

You may obtain further information
by examining the MCAI in the AD
docket.

Relevant Service Information

Diamond Aircraft Industries GmbH
has issued the following service
information:

e Service Information No. SI 42NG—
039, dated November 14, 2012;

e DA 42 NG AFM Temporary
Revision TR-MAM 42-701, Doc.
7.01.15-E, dated November 20, 2012;

e DA 42 NG AFM Temporary
Revision TR-MAM 42-701, Doc.
7.01.16-E, dated November 20, 2012;
and

¢ DA 42 NG AFM Temporary
Revision TR-OAM—-42-200/a, Doc.
#7.01.15—E, dated November 30, 2012.

The actions described in this service
information are intended to correct the
unsafe condition identified in the
MCALI

FAA’s Determination and Requirements
of the AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCAI and service information
referenced above. We are issuing this
AD because we evaluated all
information provided by the State of
Design Authority and determined the
unsafe condition exists and is likely to
exist or develop on other products of the
same type design.

Interim Action

We consider this AD interim action.
The type certificate holder is looking at
developing a modification that
addresses the unsafe condition
identified in this AD. When this
modification is established, we may take
additional rulemaking action to
mandate the modification.

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because this condition, if not
corrected, could lead to a loss of engine
power and reduced controllability of the
airplane. Therefore, we determined that
notice and opportunity for public
comment before issuing this AD are
impracticable and that good cause exists
for making this amendment effective in
fewer than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2013-0247;
Directorate Identifier 2013—CE-001—
AD” at the beginning of your comments.

We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD will affect
26 products of U.S. registry. We also
estimate that it would take about 1
work-hour per product to comply with
the basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts would cost about $0 per
product.

Based on these figures, we estimate
the cost of the AD on U.S. operators to
be $2,210, or $85 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ‘““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and
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Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2013-06-02 Diamond Aircraft Industries
GmbH: Amendment 39-17397; Docket
No. FAA-2013-0247; Directorate
Identifier 2013—-CE-001-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective April 8, 2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Diamond Aircraft
Industries GmbH Models DA 42 M-NG and

DA 42 NG airplanes, all serial numbers,
certificated in any category.

(d) Subject

Air Transport Association of America
(ATA) Code 71: Power Plant.

(e) Reason

This AD was prompted by mandatory
continuing airworthiness information (MCAI)
issued by the aviation authority of another
country to identify and correct an unsafe
condition on an aviation product. The MCAI
describes the unsafe condition as the engine
air inlet filter is subject to icing. We are
issuing this AD to address the unsafe
condition on these products.

(f) Actions and Compliance

Unless already done, do the following
actions within 30 days after April 8, 2013
(the effective date of this AD).

(1) For Model DA 42 NG airplanes:
Incorporate the following into the applicable
pilot’s operating handbook (POH)/FAA-
approved airplane flight manual (AFM) into
the applicable sections:

(i) Diamond Aircraft DA 42 NG AFM
Temporary Revision TR-MAM 42-701, Doc.
7.01.15-E, dated November 20, 2012;

(ii) Diamond Aircraft DA 42 NG AFM
Temporary Revision TR-MAM 42-701, Doc.
7.01.16-E, dated November 20, 2012; and

(iii) Diamond Aircraft DA 42 NG AFM
Temporary Revision TR-OAM—-42-200/a,
Doc. #7.01.15-E, dated November 30, 2012.

(2) For Model DA 42 M-NG airplanes:
Incorporate the following into the applicable
POH/FAA-approved AFM into the applicable
sections:

(i) Diamond Aircraft DA 42 NG AFM
Temporary Revision TR-MAM 42-701, Doc.
7.01.15-E, dated November 20, 2012;

(ii) Diamond Aircraft DA 42 NG AFM
Temporary Revision TR-OAM—42-200/a,
Doc. #7.01.15-E, dated November 30, 2012.

(3) The actions required by paragraphs
(f)(1) and (f)(2) of this AD may be performed
by the owner/operator (pilot) holding at least
a private pilot certificate and must be entered
into the aircraft records showing compliance
with this AD in accordance with 14 CFR 43.9
(a)(1)—(4) and 14 CFR 91.417(a)(2)(v). The
record must be maintained as required by
14 CFR 91.417, 121.380, or 135.439.

(g) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Mike Kiesov, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—4144; fax: (816) 329—
4090; email: mike.kiesov@faa.gov. Before
using any approved AMOC on any airplane
to which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, a federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should

be directed to the FAA at: 800 Independence
Ave. SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

(h) Related Information

Refer to MCAI European Aviation Safety
Agency (EASA) AD No.: 2012-0269, dated
December 19, 2012; and Diamond Aircraft
Industries GmbH Service Information No. SI
42NG—-039, dated November 14, 2012, for
related information.

(i) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Diamond Aircraft DA 42 NG AFM
Temporary Revision TR-MAM 42-701, Doc.
7.01.15-E, dated November 20, 2012;

(ii) Diamond Aircraft DA 42 NG AFM
Temporary Revision TR-MAM 42-701, Doc.
7.01.16—E, dated November 20, 2012; and

(iii) Diamond Aircraft DA 42 NG AFM
Temporary Revision TR-OAM—-42-200/a,
Doc. #7.01.15-E, dated November 30, 2012.

(3) For Diamond Aircraft Industries GmbH
service information identified in this AD,
contact Diamond Aircraft Industries GmbH,
N.A. Otto-Straf3e 5, A—2700 Wiener Neustadt,
Austria, telephone: +43 2622 26700; fax: +43
2622 26780; email: office@diamond-air.at;
Internet: http://www.diamond-air.at.

(4) You may view this service information
at FAA, Small Airplane Directorate, 901
Locust, Kansas City, Missouri 64106. For
information on the availability of this
material at the FAA, call (816) 329—4148.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/
index.html.

Issued in Kansas City, Missouri, on March
7,2013.
Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2013-05989 Filed 3—15—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30889; Amdt. No. 3524]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
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ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective March 18,
2013. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of March 18,
2013.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/
code of federal regulations/
ibr locations.html.

Availability—All SIAPs and Takeoff
Minimums and ODPs are available
online free of charge. Visit http://
www.nfdc.faa.gov to register.
Additionally, individual SIAP and
Takeoff Minimums and ODP copies may
be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Richard A. Dunham III, Flight Procedure

Standards Branch (AFS—420), Flight
Technologies and Programs Divisions,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma Gity, OK 73125)
Telephone: (405) 954—4164.

SUPPLEMENTARY INFORMATION: This rule
amends Title 14 of the Code of Federal
Regulations, part 97 (14 CFR part 97), by
establishing, amending, suspending, or
revoking SIAPS, Takeoff Minimums
and/or ODPS. The complete regulators
description of each SIAP and its
associated Takeoff Minimums or ODP
for an identified airport is listed on FAA
form documents which are incorporated
by reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR part 97.20. The applicable FAA
Forms are FAA Forms 8260-3, 8260—4,
8260-5, 8260—15A, and 8260—15B when
required by an entry on 8260—-15A.

The large number of SIAPs, Takeoff
Minimums and ODPs, in addition to
their complex nature and the need for
a special format make publication in the
Federal Register expensive and
impractical. Furthermore, airmen do not
use the regulatory text of the SIAPs,
Takeoff Minimums or ODPs, but instead
refer to their depiction on charts printed
by publishers of aeronautical materials.
The advantages of incorporation by
reference are realized and publication of
the complete description of each SIAP,
Takeoff Minimums and ODP listed on
FAA forms is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAPs
and the effective dates of the, associated
Takeoff Minimums and ODPs. This
amendment also identifies the airport
and its location, the procedure, and the
amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as contained in the transmittal.
Some SIAP and Takeoff Minimums and
textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts. The circumstances which
created the need for some SIAP and
Takeoff Minimums and ODP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPS and Takeoff
Minimums and ODPS, an effective date

at least 30 days after publication is
provided.

Further, the SIAPs and Takeoff
Minimums and ODPS contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPS and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
that notice and public procedures before
adopting these SIAPS, Takeoff
Minimums and ODPs are impracticable
and contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule " under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26,1979) ; and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (air).

Issued in Washington, DC, on March 1,
2013.

John M. Allen,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
Code of Federal Regulations, part 97 (14
CFR part 97) is amended by
establishing, amending, suspending, or
revoking Standard Instrument Approach
Procedures and/or Takeoff Minimums
and/or Obstacle Departure Procedures
effective at 0902 UTC on the dates
specified, as follows:
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PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 4 April 2013

Kansas City, MO, Kansas City Intl, RNAV
(RNP) Z RWY 1L, Amdt 1A

Kansas City, MO, Kansas City Intl, RNAV
(RNP) Z RWY 1R, Amdt 1A

Seattle, WA, Seattle-Tacoma Intl, RNAV
(RNP) Z RWY 16C, Orig-A

Seattle, WA, Seattle-Tacoma Intl, RNAV
(RNP) Z RWY 34L, Orig-A

Newecastle, WY, Mondell Field, RNAV (GPS)
RWY 13, Orig-A

Newecastle, WY, Mondell Field, RNAV (GPS)
RWY 31, Orig-A

Effective 2 May 2013

Dunnellon, FL, Marion County, VOR/DME
RWY 23, Amdt 1B, CANCELED

Fort Lauderdale, FL, Fort Lauderdale/
Hollywood Intl, ILS OR LOC RWY 10L,
Amdt 22

Fort Lauderdale, FL, Fort Lauderdale/
Hollywood Intl, ILS OR LOC RWY 28R,
Amdt 10

Fort Lauderdale, FL, Fort Lauderdale/
Hollywood Intl, VOR RWY 28R, Amdt 13

Albany, GA, Southwest Georgia Rgnl, RNAV
(GPS) RWY 34, Amdt 2

Camilla, GA, Camilla-Mitchell County, NDB
RWY 8, Amdt 3

Camilla, GA, Camilla-Mitchell County,
RNAYV (GPS) RWY 8, Amdt 1

Camilla, GA, Camilla-Mitchell County,
RNAYV (GPS) RWY 26, Amdt 1

Savannah, GA, Savannah/Hilton Head Intl,
RNAYV (RNP) Y RWY 28, Amdt 1

Le Mars, IA, Le Mars Muni, RNAV (GPS)
RWY 18, Amdt 1

Le Mars, IA, Le Mars Muni, RNAV (GPS)
RWY 36, Amdt 1

Le Mars, IA, Le Mars Muni, Takeoff
Minimums and Obstacle DP, Amdt 2

Le Mars, IA, Le Mars Muni, VOR/DME RWY
36, Amdt 4

Salem, IL, Salem-Leckrone, RNAV (GPS)
RWY 18, Amdt 1

Salem, IL, Salem-Leckrone, RNAV (GPS)
RWY 36, Amdt 1

St Jacob, IL, St Louis Metro-East/Shafer Field,
RNAV (GPS)-A, Orig

St Jacob, IL, St Louis Metro-East/Shafer Field,
VOR-A, Amdt 4

Frankfort, KY, Capital City, LOC RWY 25,
Amdt 3

Frankfort, KY, Capital City, Takeoff
Minimums and Obstacle DP, Amdt 3

Frankfort, KY, Capital City, VOR RWY 25,
Amdt 3

Manistee, MI, Manistee CO.-Blacker, ILS OR
LOC RWY 27, Amdt 1

Manistee, MI, Manistee CO.-Blacker, RNAV
(GPS) RWY 9, Orig

Manistee, MI, Manistee CO.-Blacker, RNAV
(GPS) RWY 27, Orig

Manistee, MI, Manistee CO.-Blacker, VOR
RWY 9, Amdt 1

Manistee, MI, Manistee CO.-Blacker, VOR
RWY 27, Amdt 1

Marshall, MI, Brooks Field, RNAV (GPS)
RWY 28, Orig

Marshall, MI, Brooks Field, Takeoff
Minimums and Obstacle DP, Orig

Marshall, MI, Brooks Field, VOR/DME-A,
Orig

Marshall, MI, Brooks Field, VOR OR GPS
RWY 28, Amdt 14, CANCELED

Glenwood, MN, Glenwood Muni, RNAV
(GPS) RWY 15, Orig

Glenwood, MN, Glenwood Muni, RNAV
(GPS) RWY 33, Amdt 1

Willmar, MN, Willmar Muni-John L Rice
Field, RNAV (GPS) RWY 31, Amdt 1

Charlotte, NC, Charlotte/Douglas Intl, Takeoff
Minimums and Obstacle DP, Amdt 6

Trenton, NJ, Trenton Mercer, Takeoff
Minimums and Obstacle DP, Amdt 5

Saratoga Springs, NY, Saratoga County,
Takeoff Minimums and Obstacle DP, Amdt
4

Portland, OR, Portland Intl, LOC/DME RWY
21, Amdt 8B

Portland, OR, Portland Intl, VOR RWY 28R,
Amdt 3, CANCELED

Portland, OR, Portland Intl, VOR/DME RWY
21, Amdt 1, CANCELED

Houston, TX, Weiser Air Park, NDB-F, Orig,
CANCELED

Houston, TX, Weiser Air Park, RNAV (GPS)—
G, Amdt 1, CANCELED

Houston, TX, Weiser Air Park, Takeoff
Minimums and Obstacle DP, Amdt 2,
CANCELED

Suffolk, VA, Suffolk Executive, LOC RWY 4,
Amdt 4

Suffolk, VA, Suffolk Executive, RNAV (GPS)
RWY 4, Amdt 3

Suffolk, VA, Suffolk Executive, RNAV (GPS)
RWY 22, Amdt 1

Suffolk, VA, Suffolk Executive, RNAV (GPS)
RWY 25, Amdt 1

Suffolk, VA, Suffolk Executive, Takeoff
Minimums and Obstacle DP, Amdt 5

Ellensburg, WA, Bowers Field, RNAV (GPS)-
G, Orig

Tacoma, WA, Tacoma Narrows, NDB RWY
35, Amdt 8

Cody, WY, Yellowstone Rgnl, GPS-B, Orig,
CANCELED

Cody, WY, Yellowstone Rgnl, RNAV (GPS)-
B, Orig

Cody, WY, Yellowstone Rgnl, VOR-A, Amdt
8

[FR Doc. 2013-05809 Filed 3—-15-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30890; Amdt. No. 3525]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective March 18,
2013. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of March 18,
2013.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/
code of federal regulations/
ibr locations.html.

Availability—All SIAPs are available
online free of charge. Visit nfdc.faa.gov
to register. Additionally, individual
SIAP and Takeoff Minimums and ODP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:

Richard A. Dunham III, Flight Procedure
Standards Branch (AFS—420) Flight
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Technologies and Programs Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125)
telephone: (405) 954—4164.

SUPPLEMENTARY INFORMATION: This rule
amends Title 14, Code of Federal
Regulations, Part 97 (14 CFR part 97) by
amending the referenced SIAPs. The
complete regulatory description of each
SIAP is listed on the appropriate FAA
Form 8260, as modified by the National
Flight Data Center (FDC)/Permanent
Notice to Airmen (P-NOTAM), and is
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and §97.20 of Title 14 of
the Code of Federal Regulations.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAP
and the corresponding effective dates.
This amendment also identifies the
airport and its location, the procedure
and the amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP as amended in the
transmittal. For safety and timeliness of

change considerations, this amendment
incorporates only specific changes
contained for each SIAP as modified by
FDC/P-NOTAMs.

The SIAPs, as modified by FDC P-
NOTAM, and contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these changes to
SIAPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been
previously issued by the FAA in a FDC
NOTAM as an emergency action of
immediate flight safety relating directly
to published aeronautical charts. The
circumstances which created the need
for all these SIAP amendments requires
making them effective in less than 30
days.

Because of the close and immediate
relationship between these SIAPs and
safety in air commerce, I find that notice
and public procedure before adopting
these SIAPs are impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making these SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a
“significant regulatory action’”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. For the same reason, the
FAA certifies that this amendment will

not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (air).

Issued in Washington, DC, on March 1,
2013.

John M. Allen,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
Code of Federal regulations, Part 97, 14
CFR part 97, is amended by amending
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

m 2. Part 97 is amended to read as
follows:

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, MLS, MLS/DME, MLS/RNAV;
§97.31 RADAR SIAPs; §97.33 RNAV
SIAPs; and §97.35 COPTER SIAPs,
Identified as follows:

* * * Effective Upon Publication

AIRAC date | State City Airport FDC No. FDC date Subject
4-Apr-13 ....... CA Santa Maria ........ccccceeuenen. Santa Maria Pub/Capt G 3/3135 2/21/2013 | LOC/DME BC A, Amdt 10C
Allan Hancock Fld.

4-Apr-13 ....... FL West Palm Beach ............ Palm Beach Intl ................ 3/3894 2/21/2013 | RNAV (RNP) Z RWY 28R, Orig-
B

4-Apr-13 ....... X Rockport .......cccooeiriiininene Aransas Co 3/5472 2/21/2013 | RNAV (GPS) RWY 14, Amdt 3

4-Apr-13 ....... X Rockport ... Aransas Co .... 3/5474 2/21/2013 | RNAV (GPS) RWY 18, Orig

4-Apr-13 ....... X Rockport .... Aransas Co .... 3/5481 2/21/2013 | RNAV (GPS) RWY 32, Orig

4-Apr-13 ....... MO Trenton ...... Trenton Muni ........c.......... 3/5484 2/21/2013 | NDB RWY 18, Amdt 7A

4-Apr-13 ....... AL Greenville ..... Mac Crenshaw Memorial 3/5686 2/21/2013 | RNAV (GPS) RWY 14, Orig

4-Apr-13 ....... AL Greenville ..... Mac Crenshaw Memorial 3/5687 2/21/2013 | RNAV (GPS) RWY 32, Orig

4-Apr-13 ....... 1A Decorah ..... Decorah Muni .........cc........ 3/6267 2/21/2013 | RNAV (GPS) RWY 11, Orig

4-Apr-13 ....... MO St LOUIS eoveveveiiieeeee Lambert-St Louis Intl ........ 3/6831 2/21/2013 | ILS PRM RWY 30R (CAT llI) (SI-
MULTANEOUS CLOSE PAR-
ALLEL), Amdt 1B

4-Apr-13 ....... MO St LOUIS eeveieiieeeeee Lambert-St Louis Intl ........ 3/6832 2/21/2013 | ILS PRM RWY 30R (SIMULTA-
NEOUS CLOSE PARALLEL),
Amdt 1B

4-Apr-13 ....... MO St LOUIS eevvieeieeeee Lambert-St Louis Intl ........ 3/6833 2/21/2013 | ILS PRM RWY 30R (CAT II) (SI-
MULTANEOUS CLOSE PAR-
ALLEL), Amdt 1B
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AIRAC date | State City Airport FDC No. FDC date Subject
4-Apr-13 ....... X Harlingen ......cccooeeevnenenns Valley Intl ...ccoooveiiiiene 3/7123 2/21/2013 | VOR/DME OR TACAN Y RWY
31, Amdt 1
4-Apr-13 ....... NJ Atlantic City .....ccocvverrennne Atlantic City Intl ................ 3/7184 2/21/2013 | ILS OR LOC/DME RWY 31,
Orig-A
4-Apr-13 ....... NJ Atlantic City Atlantic City Intl 3/7185 2/21/2013 | VOR RWY 31, Amdt 1
4-Apr-13 ....... NE Grant ............. Grant Muni ........ 3/7192 2/21/2013 | NDB RWY 33, Amdt 3A
4-Apr-13 ....... NE Grant .......... Grant Muni ......ccoceeeennne. 3/7193 2/21/2013 | NDB RWY 15, Amdt 3A
4-Apr-13 ....... KY Covington .......ccccceeveennnen. Cincinnati/Northern Ken- 3/7248 2/21/2013 | ILS OR LOC RWY 18C, Amdt
tucky Intl. 22A
4-Apr-13 ....... KY Covington .......ccccceeerieeen. Cincinnati/Northern Ken- 3/7249 2/21/2013 | ILS OR LOC RWY 36C, Amdt
tucky Intl. 41B
4-Apr-13 ....... KY Covington .......ccceceeveennnen. Cincinnati/Northern Ken- 3/7250 2/21/2013 | ILS RWY 36C (CAT Ill), Amdt
tucky Intl. 41B
4-Apr-13 ....... KY Covington .......ccceceevevreeenen. Cincinnati/Northern Ken- 3/7251 2/21/2013 | RNAV (GPS) Y RWY 36C, Amdt
tucky Intl. 1A
4-Apr-13 ....... KY Covington .......ccceceeevueennnen. Cincinnati/Northern Ken- 3/7252 2/21/2013 | RNAV (RNP) Z RWY 36C, Orig-
tucky Intl. B
4-Apr-13 ....... KY Covington ......cccvcveeeereeenen. Cincinnati/Northern Ken- 3/7253 2/21/2013 | RNAV (GPS) Y RWY 18R, Amdt
tucky Intl. 1A
4-Apr-13 ....... KY Covington .......cccccveveenenen. Cincinnati/Northern Ken- 3/7254 2/21/2013 | RNAV (GPS) Y RWY 18L, Amdt
tucky Intl. 1A
4-Apr-13 ....... KY Covington .......ccccceeveennnen. Cincinnati/Northern Ken- 3/7255 2/21/2013 | RNAV (RNP) Z RWY 18R, Orig-
tucky Intl. B
4-Apr-13 ....... KY Covington .......cccccveveennen. Cincinnati/Northern Ken- 3/7256 2/21/2013 | RNAV (GPS) Y RWY 36L, Amdt
tucky Intl. 1A
4-Apr-13 ....... KY Covington .......ccceceeeveennnen. Cincinnati/Northern Ken- 3/7257 2/21/2013 | RNAV (GPS) Y RWY 18C, Amdt
tucky Intl. 1A
4-Apr-13 ....... KY Covington ......ccceceeeevrueennn. Cincinnati/Northern Ken- 3/7258 2/21/2013 | RNAV (RNP) Z RWY 18C, Orig-
tucky Intl. B
4-Apr-13 ....... KY Covington .......ccceceeveennnen. Cincinnati/Northern Ken- 3/7259 2/21/2013 | RNAV (GPS) Y RWY 36R, Amdt
tucky Intl. 1A
4-Apr-13 ....... KY Covington .......ccccceeveennnen. Cincinnati/Northern Ken- 3/7260 2/21/2013 | RNAV (RNP) Z RWY 36R, Orig-
tucky Intl. B
4-Apr-13 ....... KY Covington .......cccecvvvueenen. Cincinnati/Northern Ken- 3/7261 2/21/2013 | RNAV (RNP) Z RWY 18L, Orig-B
tucky Intl.
4-Apr-13 ....... KY Covington .......ccceceeveennnen. Cincinnati/Northern Ken- 3/7262 2/21/2013 | ILS RWY 36C (CAT II), Amdt
tucky Intl. 41B
4-Apr-13 ....... KY Covington .......ccceceeveeneenen. Cincinnati/Northern Ken- 3/7263 2/21/2013 | RNAV (RNP) Z RWY 36L, Orig-B
tucky Intl.
4-Apr-13 ....... Wi Chetek Muni-Southworth 3/7751 2/21/2013 | VOR/DME A, Orig-A
4-Apr-13 ....... Wi Chetek Muni-Southworth 3/7752 2/21/2013 | RNAV (GPS) RWY 35, Orig-A
4-Apr-13 ....... Wi Chetek Muni-Southworth 3/7753 2/21/2013 | RNAV (GPS) RWY 17, Orig-B
4-Apr-13 ....... Wi Rhinelander-Oneida 3/8188 2/21/2013 | ILS OR LOC RWY 9, Amdt 8
County.
4-Apr-13 ....... Wi Rhinelander-Oneida 3/8189 2/21/2013 | RNAV (GPS) RWY 9, Amdt 1
County.
4-Apr-13 ....... Wi Rhinelander ...................... Rhinelander-Oneida 3/8190 2/21/2013 | RNAV (GPS) RWY 15, Amdt 1
County.
4-Apr-13 ....... Wi Rhinelander ...........ccc...... Rhinelander-Oneida 3/8191 2/21/2013 | RNAV (GPS) RWY 27, Amdt 1
County.
4-Apr-13 ....... X Rockwall ........ccooveveninnnns Ralph M Hall/Rockwall 3/8243 2/21/2013 | RNAV (GPS) RWY 35, Orig-A
Muni.
4-Apr-13 ....... X Rockwall .......cccooveeenennne Ralph M Hall/Rockwall 3/8246 2/21/2013 | RNAV (GPS) RWY 17, Orig-A
Muni.
4-Apr-13 ....... SD Winner ......cocoevieeneeiieenn Winner Rgnl .....cccceeeenee. 3/8316 2/21/2013 | RNAV (GPS) RWY 31, Orig
4-Apr-13 ....... SD Winner ..... Winner Rgnl .....cccceeeeenee. 3/8317 2/21/2013 | RNAV (GPS) RWY 13, Orig
4-Apr-13 ....... SD Winner ........ Winner Rgnl .....ccccoveeneee. 3/8318 2/21/2013 | VOR A, Amdt 7
4-Apr-13 ....... MT Miles City Frank Wiley Field ............. 3/8406 2/15/2013 | RNAV (GPS) RWY 22, Orig
4-Apr-13 ....... CA Santa Ana John Wayne Airport-Or- 3/8408 2/15/2013 | RNAV (GPS) RWY 1L, Orig
ange County.
4-Apr-13 ....... ID Idaho Falls ........ccccevnenne Idaho Falls Rgnl ............... 3/8410 2/15/2013 | ILS OR LOC RWY 20, Amdt 11F
4-Apr-13 ....... TN Selmer ..o, Robert Sibley .......ccccce.... 3/8719 2/20/2013 | RNAV (GPS) RWY 35, Orig
4-Apr-13 ....... TN Selmer ..o, Robert Sibley .......ccccc.e... 3/8720 2/20/2013 | RNAV (GPS) RWY 17, Orig
4-Apr-13 ....... NJ Berlin .cveeeeeee e Camden County ............... 3/8743 2/21/2013 | RNAV (GPS) RWY 5, Orig-B
4-Apr-13 ....... CA Arcata/Eureka .................. Arcata .....coceeeveeeiee e, 3/8744 2/20/2013 | RNAV (GPS) RWY 32, Amdt 1A
4-Apr-13 ....... CA Arcata/Eureka ................. Arcata .....ococeeeviiiiieee, 3/8745 2/20/2013 | ILS Y OR LOC/DME RWY 32,
Amdt 2A
4-Apr-13 ....... CA Arcata/Eureka .................. Arcata ........ccocveeeeeeeiiinns 3/8746 2/20/2013 | ILS Z RWY 32, Amdt 30
4-Apr-13 ....... AZ Coolidge ....cevevvverierieeienn Coolidge Muni .................. 3/8808 2/21/2013 | VOR/DME RWY 5, Orig
4-Apr-13 ....... ME Bar Harbor ... Hancock County-Bar Har- 3/9017 2/21/2013 | RNAV (GPS) RWY 22, Amdt 1
bor.
4-Apr-13 ....... GA Greensboro .........ccceeeeeee. Greene County Rgnl ........ 3/9018 2/21/2013 | RNAV (GPS) RWY 7, Amdt 1
4-Apr-13 ....... GA Greensboro ......c.cceeeeeen. Greene County Rgnl ........ 3/9019 2/21/2013 | VOR/DME B, Amdt 2
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4-Apr-13 ....... ME Bar Harbor .........coceeie. Hancock County-Bar Har- 3/9020 2/21/2013 | RNAV (GPS) RWY 4, Amdt 1
bor.
4-Apr-13 ....... ME Bar Harbor .........coceeie. Hancock County-Bar Har- 3/9021 2/21/2013 | ILS OR LOC RWY 22, Amdt 6A
bor.
4-Apr-13 ....... GA Greensboro ........ccccceeeee. Greene County Rgnl ........ 3/9022 2/21/2013 | RNAV (GPS) RWY 25, Amdt 1A
4-Apr-13 ....... GA Greensboro ........cceceeeen. Greene County Rgnl ........ 3/9023 2/21/2013 | LOC RWY 25, Amdt 3A
4-Apr-13 ....... NJ Teterboro Teterboro ................. 3/9039 2/21/2013 | VOR/DME A, Amdt 2B
4-Apr-13 ....... NJ Teterboro .... Teterboro .... 3/9040 2/21/2013 | ILS RWY 19, Orig
4-Apr-13 ....... NJ Teterboro .... Teterboro .... 3/9041 2/21/2013 | VOR/DME RWY 6, Orig-C
4-Apr-13 ....... NJ Teterboro .... Teterboro .... 3/9042 2/21/2013 | VOR/DME B, Amdt 2C
4-Apr-13 ....... NJ Teterboro .... Teterboro ......ccccevveeeeeeenns 3/9043 2/21/2013 | VOR RWY 24, Orig-A
4-Apr-13 ....... MD Baltimore Baltimore/Washington Intl 3/9061 2/20/2013 | ILS OR LOC RWY 33R, Amdt 2A
Thurgood Marshall.
4-Apr-13 ....... PA Somerset Somerset County ............. 3/9137 2/21/2013 | NDB RWY 25, Amdt 7
4-Apr-13 ....... NY New York La Guardia ......cccccceeruenene 3/9163 2/20/2013 | ILS OR LOC RWY 22, Amdt 20A
4-Apr-13 ....... NY New York La Guardia ......cccccoevvennene 3/9164 2/20/2013 | LDA A, Amdt 2B
4-Apr-13 ....... NY New York La Guardia ......cccccceerueneene 3/9165 2/20/2013 | COPTER ILS OR LOC/DME
RWY 22, Amdt 2
4-Apr-13 ....... NY New York La Guardia ........cccceeeveuneene 3/9166 2/20/2013 | VOR F, Amdt 3
4-Apr-13 ....... NY New York La Guardia 3/9167 2/20/2013 | VOR RWY 4, Amdt 3
4-Apr-13 ....... NY New York La Guardia .... 3/9168 2/20/2013 | VOR/DME H, Amdt 3
4-Apr-13 ....... NY New York La Guardia .... 3/9169 2/20/2013 | VOR/DME G, Amdt 2A
4-Apr-13 ....... NY New York La Guardia 3/9170 2/20/2013 | COPTER ILS OR LOC RWY 13,
Orig
4-Apr-13 ....... NY New York La Guardia ........cccceeeveuneene 3/9171 2/20/2013 | LOC RWY 31, Amdt 3
4-Apr-13 ....... MD Elkton Cecil County .....ccvvueennnne. 3/9258 2/20/2013 | RNAV (GPS) RWY 31, Orig-B
4-Apr-13 ....... MD Elkton Cecil County .....cccevueennenee. 3/9259 2/20/2013 | VOR/DME RWY 31, Orig-B
4-Apr-13 ....... NY New York ... La Guardia ......ccccceerevennene 3/9411 2/20/2013 | ILS OR LOC RWY 4, Amdt 35A
2-May-13 ...... AK 3/8404 2/25/2013 | RNAV (GPS) RWY 6, Orig
2-May-13 ...... AK 3/8478 2/25/2013 | RNAV (GPS) RWY 1L, Amdt 1
2-May-13 ...... AK 3/8479 2/25/2013 | RNAV (GPS) RWY 1R, Orig-A
2-May-13 ...... AK 3/8480 2/25/2013 | RNAV (GPS) RWY 19L, Orig
2-May-13 ...... AK 3/8481 2/25/2013 | ILS OR LOC/DME Y, RWY 19R,
Orig
2-May-13 ...... AK 3/8482 2/25/2013 | VOR/DME RWY 1L, Amdt 2
2-May-13 ...... AK 3/8483 2/25/2013 | RNAV (GPS) RWY 19R, Amdt 2
2-May-13 ...... AK 3/8484 2/25/2013 | VOR/DME RWY 19R, Amdt 2
2-May-13 ...... AK 3/8485 2/25/2013 | ILS OR LOC/DME Z RWY 19R,
Amdt 7A
2-May-13 ...... IL Decatur Decatur 3/8955 2/25/2013 | RNAV (GPS) RWY 24, Orig
2-May-13 ...... IL Decatur .... Decatur .... 3/8961 2/25/2013 | ILS OR LOC RWY 6, Amdt 13E
2-May-13 ...... IL Decatur .... Decatur .... 3/8966 2/25/2013 | VOR RWY 18, Orig-B
2-May-13 ...... IL Decatur Decatur 3/8967 2/25/2013 | LOC BC RWY 24, Amdt 10B
2-May-13 ...... IL Decatur Decatur 3/8968 2/25/2013 | VOR RWY 36, Amdt 16
2-May-13 ...... IL Decatur .... Decatur ........ccccoevirivennennne 3/8969 2/25/2013 | RNAV (GPS) RWY 36, Orig-A
2-May-13 ...... IL Decatur .... Decatur ........cccooveriieenneene 3/8970 2/25/2013 | RNAV (GPS) RWY 6, Orig-A
2-May-13 ...... IL Decatur ....... Decatur ........ccccoevirivennennne 3/8971 2/25/2013 | RNAV (GPS) RWY 18, Orig
2-May-13 ...... CA Redlands .... Redlands Muni ................. 3/9102 2/25/2013 | Takeoff Minimums and (Obsta-
cle) Departure Procedures,
Orig
2-May-13 ...... DC Washington .........ccceeeeeee. Manassas Rgnl/Harry P. 3/9819 2/25/2013 | RNAV (GPS) RWY 16L, Orig-C
Davis Field.
2-May-13 ...... DC Washington .........ccceeeeeee. Manassas Rgnl/Harry P. 3/9820 2/25/2013 | RNAV (GPS) RWY 16R, Orig-C
Davis Field.
2-May-13 ...... DC Washington ...................... Manassas Rgnl/Harry P. 3/9821 2/25/2013 | RNAV (GPS) RWY 34R, Amdt 1
Davis Field.
2-May-13 ...... NY Penn Yan Penn Yan 3/9822 2/25/2013 | NDB RWY 28, Amdt 6B
2-May-13 ...... NY Penn Yan Penn Yan 3/9823 2/25/2013 | RNAV (GPS) RWY 1, Amdt 3
2-May-13 ...... NY Penn Yan Penn Yan 3/9824 2/25/2013 | RNAV (GPS) RWY 19, Orig-A

[FR Doc. 2013-05807 Filed 3—15—13; 8:45 am]

BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION
16 CFR Part 4

Freedom of Information Act;
Correction

AGENCY: Federal Trade Commission.

ACTION: Final rule; correction.

SUMMARY: The Federal Trade
Commission published a final rule on
February 28, 2013 revising its Rules of
Practice governing access to agency
records. In one of its amendatory
instructions, the final rule mentioned a
paragraph that was not being affected.
This document makes a technical
correction to the amendatory instruction
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so that it accurately reflects the
amendments carried out.

DATES: Effective March 18, 2013.

FOR FURTHER INFORMATION CONTACT: G.
Richard Gold, Attorney, Office of the
General Counsel, Federal Trade
Commission, 600 Pennsylvania Avenue
NW., Washington, DC 20580, (202) 326—
3355.

SUPPLEMENTARY INFORMATION: An
amendatory instruction in our final rule
entitled “Freedom of Information Act”
published February 28, 2013 (78 FR
13472) erroneously included a
paragraph that was not affected. In the
amendments to § 4.9 of the
Commission’s Rules of Practice,
instruction 2 included paragraph (b)(9)
in its revisions. That paragraph was not
revised by the rule. Therefore, we issue
the following correction to the February
28 final rule:

m 1. In the Federal Register of Thursday,
February 28, 2013, in FR Doc. 2013—
04479, on page 13474, in the first
column, amendatory instruction 2 is
correctly revised to read as follows: “2.
Amend § 4.9 by revising paragraphs
(a)(3), (a)(4)(d), (a)(4)(iii), (b)(3)(ii1),
(b)(10)(xiv) and (xv), and by adding
(b)(10)(xvi) to read as follows:”

Richard C. Donohue,

Acting Secretary.

[FR Doc. 2013-05619 Filed 3—15—13; 8:45 am]
BILLING CODE 6750-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[EPA-HQ-SFUND-2012-0738; FRL-9791-4]

National Oil and Hazardous
Substances Pollution Contingency
Plan; Revision To Increase Public
Availability of the Administrative
Record File

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is taking final action
on an amendment that was withdrawn
in a January 22, 2013, Federal Register
withdrawal notice. The amendment that
is the subject of today’s final rule adds
language to the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP) to broaden the
technology, to include computer
telecommunications or other electronic
means, that the lead agency is permitted
to use to make the administrative record
file available to the public.

DATES: This final rule is effective on
April 17, 2013.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-HQ-SFUND-2012-0738. All
documents in the docket are listed in
the www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
e.g., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Superfund Docket (Docket ID No.
EPA-HQ-SFUND-2012-0738). This
Docket Facility is open from 8:30 a.m.
to 4:30 p.m., Monday through Friday,
excluding legal holidays. The
Superfund Docket telephone number is
(202) 566—0276. EPA Docket Center
(EPA/DC), EPA West, Room 3334, 1301
Constitution Ave. NW., Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Melissa Dreyfus at (703) 603—8792
(dreyfus.melissa@epa.gov), U.S.
Environmental Protection Agency, 1200
Pennsylvania Avenue NW., Washington,
DC 20460-0002, Mail Code 5204P.

SUPPLEMENTARY INFORMATION:

I. Why is EPA publishing this final
rule?

On November 7, 2012, EPA published
in the Federal Register a Direct Final
rule entitled National Oil and
Hazardous Substances Pollution
Contingency Plan; Revision to Increase
Public Availability of the Administrative
Record File (77 FR 66729) (hereafter the
Direct Final rule). This Direct Final rule
added language to 40 CFR 300.805(c) of
the NCP to broaden the technology, to
include computer telecommunications
or other electronic means, that the lead
agency is permitted to use to make the
administrative record file available to
the public. At the same time, EPA also
published a parallel Proposed rule (77
FR 66783) that requested comment on
the same change to the NCP. We stated
in that Direct Final rule that if we
received adverse comment on the
amendment by December 7, 2012, the
affected amendment would not take
effect and we would publish a timely
withdrawal in the Federal Register of
the amendment. We received one
adverse comment and as a result
withdrew the amendment on January
22,2013 (78 FR 4333). EPA is
publishing today’s Final rule to address
the adverse comment received on the

amendment listed above and to finalize
this amendment.

II. Background

A. What does this amendment do?

In the November 7, 2012, Direct Final
rule, 40 CFR 300.805(c)—‘‘Location of
the Administrative Record File” in
Subpart —“Administrative Record for
Selection of Response Action” of the
National Oil and Hazardous Substances
Pollution Contingency Plan, was revised
to acknowledge advancements in
technologies used to manage and
convey information to the public.
Specifically, this revision to the NCP
added language to broaden the
technology, to include computer
telecommunications or other electronic
means, that the lead agency is permitted
to use to make the administrative record
file available to the public regarding
documents that form the basis for the
selection of a response action. This
amendment to the NCP does not limit
the lead agency’s ability to make the
administrative record file available to
the public in traditional forms such as
paper and microform. Based on the
preferences of the community and the
lead agency’s assessment of the site-
specific situation, the lead agency will
determine whether to provide: (1)
Traditional forms (e.g. paper copies;
microform) (2) electronic resources, or
(3) both traditional forms and electronic
resources. The lead agency should
assess the capacity and resources of the
public to utilize and maintain an
electronic- or computer
telecommunications-based repository to
make a decision on which approach
suits a specific site.

B. What comment did EPA receive and
how is it addressed?

While three comments were
submitted in a timely manner, only one
of them is considered to be substantive.
This comment, submitted anonymously,
stated that ““This modification to the
current methods of conveying
information to the general public is
prudent and likely to increase public
awareness of activities relating to the
National Contingency Plan.” However,
the commenter was “* * * curious as to
how the ‘preferences of the community
and the lead agency’s assessment of the
site-specific situation” will be
determined.”, as “Within any single
community, there is probably going to
be a range of capabilities and
preferences regarding the delivery of a
record file.” The commenter went on to
explain “In determining community
preference, the Agency should be
cautious, again, of allowing the


mailto:dreyfus.melissa@epa.gov
http://www.regulations.gov
http://www.regulations.gov

Federal Register/Vol. 78, No. 52/Monday, March 18, 2013 /Rules and Regulations

16613

overrepresentation of special interests,
for these interests may attempt to
project a community preference for
traditional microform files so that
public participation does not increase.
But, as the Proposed rule explains, the
lead agency will be free to determine
that both electronic and traditional
microform information be available,
which, when faced with competing
views, is best for effectuating the
purpose of this necessary and wise
amendment.”

In response to this comment, EPA
agrees that the amendment being
promulgated today is a useful and
important change that will give the lead
agency the ability to serve the
information needs of a broader
population. In the Direct Final rule (and
parallel Proposed rule), EPA explained
that the lead agency should assess the
capacity and resources of the public to
utilize and maintain an electronic- or
computer telecommunications-based
repository to make a decision on which
approach suits a specific site. Based on
the preferences of the community and
the lead agency’s assessment of the site-
specific situation, the lead agency will
determine whether to provide: (1)
Traditional forms (e.g. paper copies;
microform) (2) electronic resources, or
(3) both traditional forms and electronic
resources.

Further, EPA agrees with the
commenter’s remark that “In
determining community preference, the
Agency should be cautious, again, of
allowing the overrepresentation of
special interests, for these interests may
attempt to project a community
preference for traditional microform
files so that public participation does
not increase.” Community preferences
and access to technological resources
may be gleaned through community
interviews conducted as part of the
planning for the Community
Involvement Plan (CIP) at a site.? A CIP
is a site-specific strategy to enable
meaningful community involvement
throughout the Superfund cleanup
process. Consistent with the NCP
[300.415(n)(3)(ii); 300.415(n)(4)(i); and
300.430(c)(2)(ii)(A—C)], the lead agency
prepares a Community Involvement
Plan (formerly called a Community
Relations Plan) “* * * based on the
community interviews and other
relevant information, specifying the
community relations activities that the
lead agency expects to undertake during
the remedial response.” In addition,

1U.S. Environmental Protection Agency. 2011.
Superfund Community Involvement Toolkit.
Community Involvement Plans. Available online:
http://www.epa.gov/superfund/community/pdfs/
toolkit/ciplans.pdyf.

consistent with the NCP [40 CFR
300.415(n)(3)(i); 40 CFR 300.415(n)(4)();
and 300.430(c)(2)(i)] the lead agency
conducts “interviews with local
officials, community residents, public
interest groups, or other interested or
affected parties, as appropriate, to solicit
their concerns and information needs,
and to learn how and when citizens
would like to be involved in the
Superfund process.”

EPA generally recommends that
interviews be conducted with at least 25
community members, though a complex
site may warrant 100 or more
interviewees, and a small or remote site
might warrant less than 25
interviewees.2 Conducting community
interviews typically is a particularly
effective way to gather information
about community needs, questions, and
concerns, as well as expectations and
unique needs or cultural behaviors,
customs, and values. Community
interviews also give the lead agency the
opportunity to hear the preferences of
community members that may have
otherwise hesitated to share during a
public meeting or availability session.
The information and insights gained
from community interviews will help
the lead agency to assess the capacity
and resources of the community to
utilize and maintain an electronic- or
computer telecommunications-based
repository, and to make a decision on
which approach suits a specific site and
best encourages the community’s
participation.

In addition, in accordance with
Section 508 of the Rehabilitation Act of
1973, as amended, the lead agency is
responsible for ensuring that all
electronic and information technology is
accessible to persons with disabilities.
This typically involves procuring,
creating, maintaining and using
electronic and information technology,
including, Web sites, software,
hardware, video and multimedia, and
telecommunications, that is Section 508
compliant,® as well as incorporating
other techniques to ensure accessibility.

Thus, the amendment being
promulgated today is a useful and
important change that will give the lead
agency the ability to serve the
information needs of a broader
population, while maintaining the
ability to provide the administrative
record file to the public as: (1)
Traditional forms (e.g. paper copies;

2U.S. Environmental Protection Agency. 2011.
Superfund Community Involvement Toolkit.
Community Interviews. Available online at http://
www.epa.gov/superfund/community/pdfs/toolkit/
5cominterv.pdf.

3 Further information on Section 508 is available
online: http://www.section508.gov.

microform) (2) electronic resources, or
(3) both traditional forms and electronic
resources. EPA is today promulgating
the change to add language to 40 CFR
300.805(c) as was proposed.

III. Statutory and Executive Order
Reviews

As explained above, this rule takes
final action on an amendment for which
we received adverse comment in
response to our November 7, 2012,
National Oil and Hazardous Substances
Pollution Contingency Plan; Revision to
Increase Public Availability of the
Administrative Record File Direct Final
rule (and parallel Proposed rule).

Under Executive Order 12866 (58 FR
51735, October 4, 1993) and Executive
Order 13563 (76 FR 3821, January 21,
2011), this action is not a “‘significant
regulatory action” and is therefore not
subject to OMB review. This action
merely adds language to 40 CFR
300.805(c) of the NCP to broaden the
technology, to include computer
telecommunications or other electronic
means, that the lead agency is permitted
to use to make the administrative record
file available to the public. This action
will enable the lead agency to serve the
information needs of a broader
population while maintaining the
ability to provide traditional means of
public access, such as paper copies and
microform, to the administrative record
file. This action does not impose any
requirements on any entity, including
small entities. Therefore, pursuant to
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.), after considering the
economic impacts of this action on
small entities, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities. This action does not contain
any unfunded mandates or significantly
or uniquely affect small governments as
described in Sections 202 and 205 of the
Unfunded Mandates Reform Act of 1999
(UMRA) (Pub. L. 104—4). This action
does not create new binding legal
requirements that substantially and
directly affect Tribes under Executive
Order 13175 (63 FR 67249, November 9,
2000). This action does not have
significant Federalism implications
under Executive Order 13132 (64 FR
43255, August 10, 1999). Because this
action has been exempted from review
under Executive Order 12866, this final
rule is not subject to Executive Order
13211, entitled Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled Protection of
Children from Environmental Health
Risks and Safety Risks (62 FR 19885,
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April 23, 1997). This action does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., nor does it require
any special considerations under
Executive Order 12898, entitled Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations (59 FR 7629,
February 16, 1994). This action does not
involve technical standards; thus, the
requirements of Section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272) do not apply. The Congressional
Review Act, 5 U.S.C. 801 et seq.,
generally provides that before certain
actions may take effect, the agency
promulgating the action must submit a
report, which includes a copy of the
action, to each House of the Congress
and to the Comptroller General of the
United States. Because this action does
not contain legally binding
requirements, it is not subject to the
Congressional Review Act.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, Hazardous waste,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: March 11, 2013.
Mathy Stanislaus,

Assistant Administrator, Office of Solid Waste
and Emergency Response.

For the reasons set out above, title 40,
chapter I of the Code of Federal
Regulations is amended as follows:

PART 300—NATIONAL OIL AND
HAZARDOUS SUBSTANCES
POLLUTION CONTINGENCY PLAN

m 1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p.351; E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp., p.193.

m 2. Section 300.805 is amended by
revising paragraph (c) to read as follows:

§300.805 Location of the administrative
record file.

* * * * *

(c) The lead agency may make the
administrative record file available to
the public in microform, computer
telecommunications, or other electronic
means.

[FR Doc. 2013-06189 Filed 3—15—13; 8:45 am|
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Parts 405, 411, 412, 419, 424,
and 489

[CMS—1455-NR]

Medicare Program; Medicare Hospital
Insurance (Part A) and Medicare
Supplementary Medical Insurance
(Part B)

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Notice of CMS ruling.

SUMMARY: This notice announces a CMS
Ruling that establishes a policy that
revises the current policy on Part B
billing following the denial of a Part A
inpatient hospital claim by a Medicare
review contractor on the basis that the
inpatient admission was determined not
reasonable and necessary. This revised
policy is intended as an interim
measure until CMS can finalize a policy
to address the issues raised by the
Administrative Law Judge and Medicare
Appeals Council decisions going
forward. To that end, elsewhere in this
issue of the Federal Register, we
published a proposed rule entitled,
“Medicare Program; Part B Inpatient
Billing in Hospitals,” to propose a
permanent policy that would apply on

a prospective basis.

DATES: The CMS ruling announced in
this notice is effective on March 13,
2013.

FOR FURTHER INFORMATION CONTACT: Ann
Marshall, (410) 786—-3059, for issues
related to payment of Part B inpatient
and Part B outpatient services.

David Danek, (617) 565—2682, for
issues related to general appeals policy.

If you have a question about a
pending appeal, please contact the
entity (that is, Medicare contractor,
Qualified Independent Contractor (QIC),
Administrative Law Judge (ALJ) or the
Appeals Council) where your appeal is
pending. For those cases that were
remanded from an ALJ to a QIC, HHS’
Office of Medicare Hearings and
Appeals (OMHA) will post further
information on its public Web site at
www.hhs.gov/omha. The contact names
listed will not have any information
about specific, pending appeals.
SUPPLEMENTARY INFORMATION: The CMS
Administrator signed Ruling CMS—
1455-R on March 13, 2013. This CMS
Ruling, as well as other CMS Rulings are
available at http://www.cms.gov/
Regulations-and-Guidance/Guidance/

Rulings/index.html. For the readers’
convenience, the text of the CMS Ruling
1455-R is set forth in the Appendix to
this notice of CMS ruling:

(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)

Dated: March 13, 2013.
Marilyn Tavenner,

Acting Administrator, Centers for Medicare
& Medicaid Services.

Note: The following appendix will not
appear in the Code of Federal Regulations.

Appendix
CMS Rulings

Department of Health and Human Services
Centers for Medicare & Medicaid Services

Ruling No.: CMS-1455-R.
Date: March 13, 2013.

Centers for Medicare & Medicaid Services
(CMS) Rulings are decisions of the
Administrator of CMS that serve as
precedential final opinions, orders and
statements of policy and interpretation. They
provide clarification and interpretation of
complex provisions of the law or regulations
relating to Medicare, Medicaid, Utilization
and Quality Control Peer Review, private
health insurance, and related matters. They
are published under the authority of the
Administrator.

CMS Rulings are binding on all CMS
components, Part A and Part B Medicare
Administrative Contractors (MACs),
Qualified Independent Contractors (QICs),
the Provider Reimbursement Review Board,
the Medicare Geographic Classification
Review Board, and on the Medicare Appeals
Council and Administrative Law Judges
(ALJs) who hear Medicare appeals. Rulings
promote consistency in interpretation of
policy and adjudication of disputes.

In light of numerous recent Medicare
Appeals Council and ALJ decisions on a
recurrent Medicare payment issue and in
association with this Ruling, CMS is
concurrently issuing a proposed rule, entitled
“Medicare Program; Part B Billing in
Hospitals”” addressing the policy of billing
under Medicare Part B following a denial of
a Medicare Part A hospital inpatient claim by
a Medicare review contractor for the reason
that an inpatient admission was not
reasonable and necessary under section
1862(a)(1)(A) of the Social Security Act (the
Act). This Ruling is effective as of the
issuance date, and addresses the treatment of
such claims and associated appeals until the
effective date of the final regulations for the
proposed rule entitled, “Medicare Program;
Part B Billing in Hospitals”.

Medicare Program

Medicare Hospital Insurance (Part A) and
Medicare Supplementary Medical Insurance
(Part B).
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Clarification of Billing Under Medicare Parts
AandB

Citations: Sections 1814, 1833, 1835, 1842,
1862, 1866, 1870, 1879 and 1886 of the
Social Security Act; 42 CFR Part 405 Subpart
1,411.402, Part 412, 419.21, 424.44, and
489.21.

Background

When a Medicare beneficiary arrives at a
hospital in need of medical or surgical care,
the physician or other qualified practitioner
may admit the beneficiary for inpatient care
or treat him or her as an outpatient. In some
cases, when the physician or other qualified
practitioner admits the beneficiary and the
hospital provides inpatient care, a Medicare
claims review contractor, such as a Medicare
Administrative Contractor (MAC), a Recovery
Audit Contractor (RAC), or the
Comprehensive Error Rate Testing (CERT)
Contractor, subsequently determines that the
inpatient admission was not reasonable and
necessary under section 1862(a)(1)(A) of the
Act, and therefore denies the associated Part
A claim for payment. Under such
circumstances, Medicare payment policy has
permitted hospitals to bill a subsequent “Part
B Inpatient” claim for only a limited set of
medical and other health services referred to
as “‘Part B Inpatient”” or ‘“Part B Only”
services. (For more information, see, Internet
Only Manual (IOM) Pub. 100-02, Medicare
Benefit Policy Manual (MBPM), Chapter 6,
Section 10; Prospective Payment System for
Hospital Outpatient Services, Proposed Rule,
63 FR 47560 (September 8, 1998) and Final
Rule, 65 FR 18444 (April 7, 2000); Changes
to the Hospital Outpatient Prospective
Payment System for Calendar Year 2002,
Proposed Rule, 66 FR 44698 through 44699
(August 24, 2001) and Final Rule, 66 FR
59891 through 59893, and 59915 (November
30, 2001).)

In an increasing number of cases, hospitals
that have appealed these Part A inpatient
claim denials to the ALJs and the Medicare
Appeals Council have received decisions
upholding the Medicare review contractor’s
determination that the inpatient admission
was not reasonable and necessary, but
ordering payment of the services as if they
were rendered at an outpatient or
“observation level” of care. These decisions
effectively require Medicare to issue payment
for all Part B services that would have been
payable had the beneficiary been treated as
an outpatient (rather than an inpatient),
instead of limiting payment to only the set
of Part B inpatient services that are
designated in the MBPM. Moreover, the
decisions have required payment regardless
of whether the subsequent hospital claim for
payment under Part B is submitted within
the otherwise applicable time limit for filing
Part B claims.

The ALJ and Medicare Appeals Council
decisions providing for payment of all
reasonable and necessary Part B services
under the circumstances previously
described are contrary to CMS’ longstanding
policies that permit billing for only a limited
list of Part B inpatient services and require
that the services be billed within the usual
timely filing restrictions (MBPM, Chapter 6,
Section 10); Prospective Payment System for

Hospital Outpatient Services, Proposed Rule
63 FR 47560 (September 8, 1998) and Final
Rule, 65 FR 18444 (April 7, 2000); Changes
to the Hospital Outpatient Prospective
Payment System for Calendar Year 2002,
Proposed Rule, 66 FR 44698 through 44699
(August 24, 2001) and Final Rule, 66 FR
59891 through 59893, and 59915, (November
30 2001); Payment Policies Under the
Physician Fee Schedule and Other Revisions
to Part B for CY 2011; Final Rule (75 FR
73449 and 73627, November 29, 2010). While
decisions issued by the ALJs and the
Medicare Appeals Council do not establish
Medicare payment policy, we are bound to
effectuate each individual decision. The
increasing number of these types of decisions
has created numerous operational
difficulties. This Ruling establishes a
standard process for effectuating these
decisions and handling pending claims and
appeals in the interim while CMS considers
how to best address this issue going forward.
The Ruling also addresses the scope of
administrative review in these and other,
similar cases. Until the final regulations
entitled, “Medicare Program; Part B Inpatient
Billing in Hospitals” are promulgated, CMS,
through this Ruling, acquiesces to the
approach taken in the aforementioned ALJ
and Appeals Council decisions on the issue
of subsequent Part B billing following the
denial of a Part A hospital inpatient claim on
the basis that the admission was not
reasonable and necessary. The policy
announced in this Ruling supersedes any
other statements of policy on this issue and
remains in effect until the effective date of
the regulations that finalize the proposed rule
entitled, “Medicare Program; Part B Inpatient
Billing in Hospitals”, which we are issuing
concurrently with this Ruling.

Ruling
Part B Hospital Inpatient Billing

In light of the numerous recent ALJ and
Medicare Appeals Council decisions
previously described, this Ruling establishes
a policy that revises the current policy on
Part B billing following the denial of a Part
A inpatient hospital claim by a Medicare
review contractor on the basis that the
inpatient admission was determined not
reasonable and necessary. This revised policy
is intended as an interim measure until CMS
can finalize a policy to address the issues
raised by the ALJ and Medicare Appeals
Council decisions going forward. To that end,
we issued a proposed rule entitled,
“Medicare Program; Part B Inpatient Billing
in Hospitals,” today, to propose a permanent
policy on a prospective basis once the
proposed rule is finalized. Accordingly, this
Ruling is effective only until such time as the
aforementioned proposed rule is finalized.

To date, under MBPM, Chapter 6, Section
10, a limited set of Part B inpatient services
may be paid in the following circumstances:

e No Part A prospective payment is made
at all for the hospital stay because of patient
exhaustion of benefit days before admission.

e The admission was disapproved as not
reasonable and necessary (and waiver of
liability payment was not made).

e The day or days of the otherwise covered
stay during which the services were provided

were not reasonable and necessary (and no
payment was made under waiver of liability).

e The patient was not otherwise eligible
for or entitled to coverage under Part A.

This Ruling applies only in the second
circumstance listed previously, that is, when
the admission was disapproved as not
reasonable and necessary by a Medicare
review contractor, and payment for the
denied services was not made pursuant to
section 1879 of the Act (and provided the
hospital’s responsibility for repayment of an
overpayment was not waived under section
1870 of the Act). Because the other
circumstances for Part B inpatient billing
listed in the MBPM are not the subject of the
administrative appeals that this Ruling is
designed to address (for example, when a
beneficiary has no coverage under Part A
because he or she exhausts Part A benefits),
the existing policy applies in all other
applicable circumstances, and a hospital may
continue to bill for only the limited set of
Part B inpatient services and must do so
within the timely filing requirements.

Pursuant to this Ruling, when a Part A
inpatient claim for a hospital inpatient
admission is denied by a Medicare review
contractor because the inpatient admission
was not reasonable and necessary, the
hospital may submit a Part B inpatient claim
for more services than just those listed in the
MBPM, Chapter 6, Section 10, to the extent
additional reasonable and necessary services
were furnished. In this case, the hospital may
submit a Part B inpatient claim for payment
for the Part B services that would have been
payable to the hospital had the beneficiary
originally been treated as an outpatient rather
than admitted as an inpatient, except when
those services specifically require an
outpatient status, for example, outpatient
visits, emergency department visits, and
observation services. Such services that
require an outpatient status cannot be billed
for the time period the beneficiary spent in
the hospital as an inpatient and cannot be
included on the Part B inpatient claim (see
the following discussion of patient status).

Three-Day Payment Window Prior to the
Inpatient Admission

Current Medicare policy requires payment
for certain outpatient services furnished on
the date of an inpatient admission or during
the 3-calendar days (or 1-calendar day for
hospitals not paid under the hospital
inpatient prospective payment systems
(IPPS)) prior to the date of the inpatient
admission (collectively, “the 3-day (or 1-day
for non-IPPS hospitals) payment window
prior to the inpatient admission”) to be
bundled with the payment for the inpatient
stay. See IOM Pub. 100-04, Medicare Claims
Processing Manual (MCPM), Chapter 3,
Section 40.3 and Chapter 4, Section 10.12.

Under this Ruling, in cases for which no
Part A payment is made because the Part A
inpatient claim is denied on the basis that the
inpatient admission was not reasonable and
necessary, hospitals may bill separately for
the outpatient services furnished during the
3-day (or 1-day for non-IPPS hospitals)
payment window prior to the inpatient
admission as the outpatient services that they
were, including observation and other
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services that were furnished in accordance
with Medicare’s requirements. Because
services provided during the 3-day (or 1-day
for non-IPPS hospitals) payment window
prior to the denied inpatient admission are
outpatient services, these services may not be
included on the Part B inpatient claim.
Instead, hospitals may bill for these services
on a Part B outpatient claim, which, in
accordance with the policy announced in
this Ruling, will not be subject to the usual
timely filing restrictions discussed later in
this Ruling. Hospitals may only submit
claims for Part B inpatient and Part B
outpatient services that are reasonable and
necessary in accordance with Medicare
coverage and payment rules. Hospitals must
maintain documentation to support the
services billed on a Part B inpatient claim for
services rendered during the inpatient stay,
in addition to those billed on a Part B
outpatient claim for services rendered in the
3-day (or 1-day for non-IPPS hospitals)
payment window prior to the inpatient
admission.
Applicability

This Ruling is effective on the date of
issuance. It applies to Part A hospital
inpatient claims that were denied by a
Medicare review contractor because the
inpatient admission was determined not
reasonable and necessary, as long as the
denial was made: (1) While this Ruling is in
effect; (2) prior to the effective date of this
Ruling, but for which the timeframe to file an
appeal has not expired; or (3) prior to the
effective date of this Ruling, but for which an
appeal is pending. This Ruling does not
apply to Part A hospital inpatient claim
denials for which the timeframe to appeal
expired prior to the effective date of this
Ruling, and it does not apply to inpatient
admissions deemed by the hospital to be not
reasonable and necessary (for example,
through utilization review or other self-
audit).

Treatment of Pending Appeals and Appeal
Rights

We are aware that there are currently
thousands of appeals pending that are subject
to this Ruling. In determining the least
burdensome approach for both hospitals and
CMS, we are publishing this Ruling to
provide hospitals with notice of their right to
withdraw pending appeals of Part A claim
denials that are subject to this Ruling, and
instead submit Part B claims for payment.
Requests for withdrawal of pending Part A
claim appeals must be sent to the adjudicator
with whom the appeal is currently pending,
except where the appeal has been remanded
from an ALJ to a QIC. Under this Ruling,
appeals of Part A claim denials that were
remanded from the ALJ level to the QIC level
will be returned to the ALJ level for
adjudication of the Part A claim appeal
consistent with the scope of review
explained later in this Ruling. QICs will send
affected hospitals notice regarding this
action. The Office of Medicare Hearings and
Appeals (OMHA) will provide instructions
for submitting requests for withdrawal of ALJ
hearings, including cases that were remanded
from an ALJ to a QIC. OMHA will post the

instructions on its public Web site at
www.hhs.gov/omha, or appellants may call
any OMHA Field Office (included in the
Notice of Hearing sent by an AL]J and on the
OMHA Web site) to request a copy of the
instructions by mail or facsimile. Until and
unless adjudicators receive a request for
withdrawal, they will continue processing all
pending Part A appeals that are subject to
this Ruling.

In order to prevent duplicate billing and
payment, a hospital may not have
simultaneous requests for payment under
both Parts A and B for the same services
provided to a single beneficiary on the same
dates of service. Thus, if a hospital chooses
to submit a Part B claim for payment
following the denial of a Part A inpatient
admission, the hospital cannot also maintain
its request for payment for the same services
on the Part A claim. In this situation, the
hospital must either choose to no longer
pursue an appeal of the Part A claim denial
(and thus, as a practical matter, any
determination or appeal decision becomes
final or binding, allowing the hospital to
submit its Part B claim) or must withdraw
any pending appeal request on the Part A
claim denial prior to the submission of the
Part B claim. The request to withdraw the
pending Part A claim appeal must be sent to
the entity currently processing such appeal,
and the entity will issue a dismissal notice.
If a hospital submits a Part B claim for
payment without withdrawing its appeal
request, the Part B claim for payment may be
denied as a duplicate. Once the hospital
submits a Part B claim, parties will no longer
be able to appeal the Part A claim. However,
parties will be able to exercise their appeal
rights for the subsequent Part B claim under
existing procedures in 42 CFR part 405
subpart I.

If the hospital elects to withdraw its Part
A appeal and submit a Part B claim, the
hospital will have 180 days from the date of
receipt of the appeal dismissal notice to
submit the claim. If the appeal of the Part A
claim remains pending, the hospital may
submit a Part B claim if the Part A appeal is
later withdrawn, or an unfavorable Part A
appeal decision becomes final or binding, in
which case, as explained later in this Ruling,
the hospital will have 180 days from the date
of receipt of the final or binding decision, or
the date of receipt of the dismissal notice to
submit the Part B claim.

Time Period Within Which a Provider Must
Bill

Consistent with longstanding policy, the
filing of Part B inpatient and Part B
outpatient claims would be considered new
claims subject to the time limits for filing
claims described in sections 1814(a)(1),
1835(a), and 1842(b)(3)(B) of the Act, and 42
CFR 424.44. However, as an interim measure
until the final rule entitled, “Medicare
Program; Part B Inpatient Billing in
Hospitals” can be issued, we are adopting
(although not endorsing) the decisions of the
ALJs and the Medicare Appeals Council that
subsequent Part B rebilling by a hospital in
situations covered by this Ruling is
supported by concepts of adjustment billing.
Under this approach, Part B inpatient and

Part B outpatient claims that are filed later
than 1-calendar year after the date of service
are not to be rejected as untimely by
Medicare’s claims processing system as long
as the corresponding denied Part A inpatient
claim was filed timely in accordance with 42
CFR 424.44.

If a hospital with a pending appeal for a
Part A claim denial subject to this Ruling
withdraws its appeal, it will have 180 days
from the date of receipt of the dismissal
notice to file its Part B claim(s). If a hospital
with a pending appeal for a Part A claim
denial subject to this Ruling does not
withdraw its appeal, the hospital has 180
days from the date of receipt of the final or
binding unfavorable appeal decision (or
subsequent dismissal notice) to submit its
Part B claim(s). For example, if an appellant
receives an unfavorable reconsideration
decision but decides not to request a hearing
before an ALJ, or the time to request a
hearing expires, the reconsideration decision
becomes binding, and the Part B claim(s) may
be filed within 180 days of the date of receipt
of the reconsideration decision. If a hospital
receives a denial of a Part A inpatient claim
subject to this Ruling for which there is no
pending appeal, and the denial is not
subsequently appealed, the hospital will
have 180 days from the date of receipt of the
initial or revised determination on the Part A
inpatient claim (that is, the date of the
remittance advice) to submit its Part B
claim(s). The date of receipt of an initial or
revised determination, or an appeal decision
or dismissal notice is presumed to be 5 days
after the date of such notice or decision,
unless there is evidence to the contrary.

Scope of Review for Part A Inpatient Claim
Denials

As noted earlier in this Ruling, a number
of recent appeal decisions for Part A
inpatient claim denials by a Medicare review
contractor have affirmed the denial of the
Part A inpatient admission, but ordered that
payment be issued as if services were
provided at an outpatient or “‘observation
level” of care under Part B of the Medicare
Program. These decisions ordered payment
under Part B (or consideration of payment for
services furnished that the contractor
determined to be covered and payable under
Part B), even though a Part B claim had not
been submitted for payment. We note that
these decisions are in conflict with existing
policy. Thus, we are clarifying in this Ruling
that hospitals are solely responsible both for
submitting claims for items and services
furnished to beneficiaries and determining
whether submission of a Part A or Part B
claim is appropriate. As specified in 42 CFR
405.904(a)(2), once a hospital submits a
claim, the Medicare contractor can make an
initial determination and determine any
payable amount. Under existing Medicare
policy, if such a determination is appealed,
an appeals adjudicator’s scope of review is
limited to the claim(s) that are before them
on appeal, and such adjudicators may not
order payment for items or services that have
not yet been billed or have not yet received
an initial determination. (See 42 CFR
405.920, 405.940, 405.948, 405.954, 405.960,
405.968, 405.974, 405.1000, 405.1032,
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405.1100, and 405.1128.) If a hospital
submits an appeal of a determination that a
Part A inpatient admission was not
reasonable and necessary, the only issue
before the adjudicator is the propriety of the
Part A claim, not any issue regarding any
potential Part B claim the provider has not
yet submitted.

Patient Status Under the Ruling

For the Part B claims billed under this
Ruling, the beneficiary’s patient status
remains inpatient as of the time of inpatient
admission and is not changed to outpatient,
because the beneficiary was formally
admitted as an inpatient and there is no
provision to change a beneficiary’s status
after she/he is discharged from the hospital.
The beneficiary is considered an outpatient
for services billed on the Part B outpatient
claim, and is considered an inpatient for
services billed on the Part B inpatient claim.

Part A to Part B Rebilling Demonstration

The Part A to Part B Rebilling
Demonstration is being terminated. We will
communicate to hospitals and contractors the
details regarding termination of this
Demonstration.

Operational Considerations

We will issue operational and any other
applicable regulatory guidance that is
necessary to implement this Ruling,
including the mechanics of how hospitals
should bill for Part B inpatient and Part B
outpatient services under this Ruling.

Instructions to Contractors

All Medicare contractors including MACs
and QICs must implement and follow this
Ruling until such time as CMS addresses
these issues further.

Held: Pursuant to this Ruling, when a Part
A claim for a hospital inpatient admission is
denied by a Medicare review contractor
because the inpatient admission was not
reasonable and necessary, the hospital may
submit a Part B inpatient claim for more
services than just those listed in the MBPM,
Chapter 6, Section 10, to the extent
additional reasonable and necessary services
were furnished. In this case, the hospital may
submit a Part B inpatient claim for payment
for the Part B services that would have been
payable to the hospital had the beneficiary
originally been treated as an outpatient rather
than admitted as an inpatient, except when
those services specifically require an
outpatient status, for example, outpatient
visits, emergency department visits, and
observation services. Hospitals must submit
their Part B claim within the timeframes
specified in this Ruling. Further, where no
Part A payment is made because the Part A
inpatient claim is denied on the basis that the
inpatient admission was not reasonable and
necessary, hospitals may continue to bill
separately for the outpatient services
furnished during the 3-day (or 1-day for non-
IPPS hospitals) payment window prior to the
inpatient admission, including observation
and other services that were furnished in
accordance with Medicare’s requirements. In
order to prevent duplicate billing and
payment, a hospital may not have
simultaneous requests for payment under

both Parts A and B for the same services
provided to a single beneficiary on the same
dates of service. Thus, if a hospital chooses
to submit a Part B claim for payment
following the denial of a Part A inpatient
admission, the hospital cannot also maintain
its request for payment for the same services
on the Part A claim. This Ruling applies to
Part A hospital inpatient claims that were
denied by a Medicare review contractor
because the inpatient admission was
determined not reasonable and necessary, as
long as the denial was made: (1) While this
Ruling is in effect; (2) prior to the effective
date of this Ruling, but for which the
timeframe to file an appeal has not expired;
or (3) prior to the effective date of this
Ruling, but for which an appeal is pending.
This Ruling does not apply to Part A hospital
inpatient claim denials for which the
timeframe to appeal expired prior to the
effective date of this Ruling, and it does not
apply to inpatient admissions deemed by the
hospital to be not reasonable and necessary
(for example, through utilization review or
other self-audit). For the Part B claims billed
under this Ruling, the beneficiary’s patient
status remains inpatient as of the time of
inpatient admission and is not changed to
outpatient, because the beneficiary was
formally admitted as an inpatient and there
is no provision to change a beneficiary’s
status after she/he is discharged from the
hospital. The beneficiary is considered an
outpatient for services billed on the Part B
outpatient claim, and is considered an
inpatient for services billed on the Part B
inpatient claim.

Effective Date

This Ruling is effective March 13, 2013.
Dated: ] ]
Marilyn Tavenner,

Acting Administrator, Centers for Medicare &
Medicaid Services.

[FR Doc. 2013-06159 Filed 3—13-13; 4:15 pm]

BILLING CODE P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 111207737-2141-02 and
1112113751-2102-02]

RIN 0648—-XC569

Fisheries of the Exclusive Economic
Zone Off Alaska; Sablefish Managed
Under the Individual Fishing Quota
Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; opening.

SUMMARY: NMFS is opening directed
fishing for sablefish with fixed gear

managed under the Individual Fishing
Quota (IFQ) Program and the
Community Development Quota (CDQ)
Program. The season will open 1200
hours, Alaska local time (A.l.t.), March
23, 2013, and will close 1200 hours,
A.l.t., November 7, 2013. This period is
the same as the 2013 commercial
halibut fishery opening dates adopted
by the International Pacific Halibut
Commission. The IFQ and CDQ halibut
season is specified by a separate
publication in the Federal Register of
annual management measures.
DATES: Effective 1200 hours, A.lL.t.,
March 23, 2013, until 1200 hours, A.l.t.,
November 7, 2013.
FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907-586—7228.
SUPPLEMENTARY INFORMATION: Beginning
in 1995, fishing for Pacific halibut and
sablefish with fixed gear in the IFQQ
regulatory areas defined in 50 CFR 679.2
has been managed under the IFQ
Program. The IFQ Program is a
regulatory regime designed to promote
the conservation and management of
these fisheries and to further the
objectives of the Magnuson-Stevens
Fishery Conservation and Management
Act and the Northern Pacific Halibut
Act. Persons holding quota share receive
an annual allocation of IFQ. Persons
receiving an annual allocation of IFQQ
are authorized to harvest IFQ species
within specified limitations. Further
information on the implementation of
the IFQ Program, and the rationale
supporting it, are contained in the
preamble to the final rule implementing
the IFQ Program published in the
Federal Register, November 9, 1993 (58
FR 59375) and subsequent amendments.
This announcement is consistent with
§679.23(g)(1), which requires that the
directed fishing season for sablefish
managed under the IFQ Program be
specified by the Administrator, Alaska
Region, and announced by publication
in the Federal Register. This method of
season announcement was selected to
facilitate coordination between the
sablefish season, chosen by the
Administrator, Alaska Region, and the
halibut season, adopted by the
International Pacific Halibut
Commission (IPHC). The directed
fishing season for sablefish with fixed
gear managed under the IFQ Program
will open 1200 hours, A.l.t., March 23,
2013, and will close 1200 hours, A.Lt.,
November 7, 2013. This period runs
concurrently with the IFQ season for
Pacific halibut announced by the IPHC.
The IFQ halibut season will be specified
by a separate publication in the Federal
Register of annual management
measures pursuant to 50 CFR 300.62.
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Classification

This action responds to the best
available information recently obtained
from the fishery. The Acting Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries

data in a timely fashion and would
delay the opening of the sablefish
fishery thereby increasing bycatch and
regulatory discards between the
sablefish fishery and the halibut fishery,
and preventing the accomplishment of
the management objective for
simultaneous opening of these two
fisheries. NMFS was unable to publish
a notice providing time for public
comment because the most recent,
relevant data only became available as
of March 14, 2013.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.

553(d)(3). This finding is based upon

the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by §679.23
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 13, 2013.
Kara Meckley,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2013-06168 Filed 3—15—13; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72

[NRC-2012-0308]

RIN 3150-AJ22

List of Approved Spent Fuel Storage
Casks: MAGNASTOR® System

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is proposing to
amend its spent fuel storage regulations
by revising the NAC International, Inc.,
Modular Advanced Generation Nuclear
All-purpose Storage (MAGNASTOR®)
Cask System listing within the “List of
Approved Spent Fuel Storage Casks” to
include Amendment No. 3 to Certificate
of Compliance (CoC) No. 1031.
Amendment No. 3 includes changes that
would revise authorized contents to
include: pressurized water reactor
(PWR) damaged fuel contained in
damaged fuel cans that are placed in a
damaged fuel basket assembly; PWR
fuel assemblies with nonfuel hardware
per the expanded definition in the
Amendment No. 3 application; and
PWR fuel assemblies with up to five
activated stainless steel fuel
replacement rods at a maximum
burnup/exposure of 32.5 gigawatt days
per metric ton of uranium (GWd/MTU).
Additionally, Amendment No. 3 would
revise paragraph 4.3.1(i) in appendix A
of the CoC Technical Specifications
(TS), to clarify that the maximum design
basis earthquake accelerations of 0.37g
in the horizontal direction (without cask
sliding) and 0.25g in the vertical
direction at the independent spent fuel
storage installation pad top surface do
not result in cask tip-over. Amendment
No. 3 would make additional changes to
appendix A, Technical Specifications
and Design Features for the
MAGNASTOR® System, and appendix
B, Approved Contents for the
MAGNASTOR® System, of the CoC TS.

DATES: Submit comments by April 17,
2013. Comments received after this date
will be considered if it is practical to do
so, but the NRC staff is able to ensure
consideration only for comments
received on or before this date.
ADDRESSES: You may access information
and comment submissions related to
this proposed rulemaking, which the
NRC possesses and is publicly available,
by searching on http://
www.regulations.gov under Docket ID
NRC-2012-0308. You may submit
comments by any one of the following
methods (unless this document
describes a different method for
submitting comments on a specific
subject):

e Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2012—-0308. Address
questions about NRC dockets to Carol
Gallagher, telephone: 301-492-3668,
email: Carol.Gallagher@nrc.gov.

e Email comments to:
Rulemaking.Comments@nrc.gov. If you
do not receive an automatic email reply
confirming receipt, then contact us at
301-415-1677.

e Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at 301—
415-1101.

e Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—0001, ATTN:
Rulemakings and Adjudications Staff.

For additional direction on accessing
information and submitting comments,
see ‘“Accessing Information and
Submitting Comments” in the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT:
Naiem S. Tanious, Office of Federal and
State Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone: 301-415—
6103, email: Naiem.Tanious@nrc.gov.
SUPPLEMENTARY INFORMATION:

I. Accessing Information and
Submitting Comments

A. Accessing Information

Please refer to Docket ID NRC-2012
0308 when contacting the NRC about
the availability of information for this
proposed rule. You may access
information related to this proposed
rulemaking, which the NRC possesses
and is publicly available by any of the
following methods:

e Federal Rulemaking Web Site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2012-0308.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may access publicly-
available documents online in the NRC
Library at http://www.nrc.gov/reading-
rm/adams.html. To begin the search,
select “ADAMS Public Documents” and
then select “Begin Web-based ADAMS
Search.” For problems with ADAMS,
please contact the NRC’s Public
Document Room (PDR) reference staff at
1-800-397-4209, 301-415—4737, or by
email to pdr.resource@nrc.gov. An
electronic copy of the proposed CoC,
including appendices A and B of the TS,
and the preliminary Safety Evaluation
Report can be found in ADAMS under
Package Accession No. ML.12227A900.
The ADAMS Accession No. for the
MAGNASTOR® Cask System
Amendment No. 3 dated August 26,
2012, is ML.102420569.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

B. Submitting Comments

Please include Docket ID NRC-2012—
0308 in the subject line of your
comment submission, in order to ensure
that the NRC is able to make your
comment submission available to the
public in this docket.

The NRC cautions you not to include
identifying or contact information that
you do not want to be publicly
disclosed in your comment submission.
The NRC will post all comment
submissions at http://
www.regulations.gov as well as enter the
comment submissions into ADAMS,
and the NRC does not routinely edit
comment submissions to remove
identifying or contact information.

If you are requesting or aggregating
comments from other persons for
submission to the NRC, then you should
inform those persons not to include
identifying or contact information that
they do not want to be publicly
disclosed in their comment submission.
Your request should state that the NRC
does not routinely edit comment
submissions to remove such information
before making the comment
submissions available to the public or
entering the comment submissions into
ADAMS.
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II. Procedural Background

This rule is limited to the changes
contained in Amendment No. 3 to CoC
No. 1031 and does not include other
aspects of the MAGNASTOR® Cask
System design. Because the NRC
considers this action noncontroversial
and routine, the NRC is publishing this
proposed rule concurrently with a direct
final rule in the Rules and Regulations
section of this issue of the Federal
Register. Adequate protection of public
health and safety continues to be
ensured. The direct final rule will
become effective on June 3, 2013.
However, if the NRC receives significant
adverse comments on this proposed rule
by April 17, 2013, then the NRC will
publish a document that withdraws the
direct final rule. If the direct final rule
is withdrawn, the NRC will address the
comments received in response to these
proposed revisions in a subsequent final
rule. Absent significant modifications to
the proposed revisions requiring
republication, the NRC will not initiate
a second comment period on this action
in the event the direct final rule is
withdrawn.

A significant adverse comment is a
comment where the commenter
explains why the rule would be
inappropriate, including challenges to
the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change. A
comment is adverse and significant if:

(1) The comment opposes the rule and
provides a reason sufficient to require a
substantive response in a notice-and-
comment process. For example, a
substantive response is required when:

(a) The comment causes the NRC staff
to reevaluate (or reconsider) its position
or conduct additional analysis;

(b) The comment raises an issue
serious enough to warrant a substantive
response to clarify or complete the
record; or

(c) The comment raises a relevant
issue that was not previously addressed
or considered by the NRC staff.

(2) The comment proposes a change
or an addition to the rule, and it is
apparent that the rule would be
ineffective or unacceptable without
incorporation of the change or addition.

(3) The comment causes the NRC staff
to make a change (other than editorial)
to the rule, CoC, or TS.

For additional procedural information
and the regulatory analysis, see the
direct final rule published in the Rules
and Regulations section of this issue of
the Federal Register.

List of Subjects in 10 CFR Part 72

Administrative practice and
procedure, Criminal penalties,

Manpower training programs, Nuclear
materials, Occupational safety and
health, Penalties, Radiation protection,
Reporting and recordkeeping
requirements, Security measures, Spent
fuel, Whistleblowing.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; the Nuclear Waste Policy
Act of 1982, as amended; and 5 U.S.C.
553; the NRC is proposing to adopt the
following amendments to 10 CFR part
72.

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL, HIGH-LEVEL
RADIOACTIVE WASTE AND
REACTOR-RELATED GREATER THAN
CLASS C WASTE

m 1. The authority citation for Part 72
continues to read as follows:

Authority: Atomic Energy Act secs. 51, 53,
57,62, 63, 65, 69, 81, 161, 182, 183, 184, 186,
187, 189, 223, 234, 274 (42 U.S.C. 2071, 2073,
2077, 2092, 2093, 2095, 2099, 2111, 2201,
2232, 2233, 2234, 2236, 2237, 2238, 2273,
2282, 2021); Energy Reorganization Act sec.
201, 202, 206, 211 (42 U.S.C. 5841, 5842,
5846, 5851); National Environmental Policy
Act sec. 102 (42 U.S.C. 4332); Nuclear Waste
Policy Act secs. 131, 132, 133, 135, 137, 141
148 (42 U.S.C. 10151, 10152, 10153, 10155,
10157, 10161, 10168); sec. 1704, 112 Stat.
2750 (44 U.S.C. 3504 note); Energy Policy Act
of 2005, Pub. L. No. 109-58, 119 Stat. 549
(2005).

Section 72.44(g) also issued under secs.
Nuclear Waste Policy Act 142(b) and 148(c),
(d) (42 U.S.C. 10162(b), 10168(c), (d)).
Section 72.46 also issued under Atomic
Energy Act sec. 189 (42 U.S.C. 2239); Nuclear
Waste Policy Act sec. 134 (42 U.S.C. 10154).
Section 72.96(d) also issued under Nuclear
Waste Policy Act sec. 145(g) (42 U.S.C.
10165(g)). Subpart J also issued under
Nuclear Waste Policy Act secs. 117(a), 141(h)
(42 U.S.C. 10137(a), 10161(h)). Subpart K is
also issued under sec. 218(a) (42 U.S.C.
10198).

m 2.In §72.214, Certificate of
Compliance 1031 is revised to read as
follows:

§72.214 List of approved spent fuel
storage casks.

Certificate Number: 1031.

Initial Certificate Effective Date:
February 4, 2009.

Amendment Number 1 Effective Date:
August 30, 2010.

Amendment Number 2 Effective Date:
January 30, 2012.

Amendment Number 3 Effective Date:
June 3, 2013.

SAR Submitted by: NAC
International, Inc.

SAR Title: Final Safety Analysis
Report for the MAGNASTOR® System.

Docket Number: 72-1031.

Certificate Expiration Date: February
4,2024.

Model Number: MAGNASTOR®.

* * * * *

Dated at Rockville, Maryland, this 2nd day
of March 2013.

For the Nuclear Regulatory Commission.
R.W. Borchardt,
Executive Director for Operations.
[FR Doc. 2013-06016 Filed 3—15—13; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0072; Directorate
Identifier 2013-NE-04-AD]

RIN 2120-AA64

Airworthiness Directives; Pratt &
Whitney Division Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all Pratt
& Whitney Division (PW) turbofan
engine models PW4074, PW4074D,
PwW4077, PW4077D, PW4084D,
PW4090, and PW4090-3 with a certain
2nd-stage high-pressure turbine (HPT)
air seal part number (P/N) installed.
This proposed AD was prompted by
discovery of cracks in the 2nd-stage
HPT air seals. This proposed AD would
require, for those air seals that meet
certain cycles since new (CSN) criteria,
inspection and removal from service of
HPT air seals that fail inspection. We
are proposing this AD to prevent failure
of the 2nd-stage HPT air seal, which
could lead to an uncontained engine
failure and damage to the airplane.

DATES: We must receive comments on
this proposed AD by May 17, 2013.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.
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e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this AD, contact Pratt & Whitney, 400
Main St., East Hartford, CT 06108;
phone: 860-565—-8770; fax: 860—565—
4503. You may view this service
information at the FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA. For
information on the availability of this
material at the FAA, call 781-238-7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800—-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: lan
Dargin, Aerospace Engineer, Engine &
Propeller Directorate, FAA, 12 New
England Executive Park, Burlington, MA
01803; phone: 781-238-7178; fax: 781—
238-7199; email: ian.dargin@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA—
2013-0072; Directorate Identifier 2013—
NE-04—-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We propose to adopt a new AD for all
PW turbofan engine models PW4074,
PW4074D, PW4077, PW4077D,
PW4084D, PW4090, and PW4090-3
with 2nd-stage HPT air seal, P/N
541041, installed. This proposed AD

was prompted by cracks in 2nd-stage
HPT air seals discovered during
fluorescent-penetrant inspection (FPI).
This proposed AD would require, for
HPT air seals that meet certain CSN
criteria, either on-wing eddy current
inspection (ECI) or in-shop FPI, and
removal from service of any HPT air seal
that fails inspection. We are proposing
this AD to prevent failure of the 2nd-
stage HPT air seal. This condition, if not
corrected, could lead to an uncontained
engine failure, and damage to the
airplane.

Relevant Service Information

We reviewed PW Alert Service
Bulletin (ASB) PW4G-112—-A72-330,
Revision 1, dated February 26, 2013.
The ASB describes procedures for
inspecting the integrity of 2nd-stage
HPT air seals and criteria for their
removal from service and replacement.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
the service information described
previously.

Interim Action

We consider this proposed AD
interim action. PW has not determined
the root cause of the cracks discovered
in 2nd-stage HPT air seals.

Costs of Compliance

We estimate that this AD will affect
83 engines installed on airplanes of U.S.
registry. We also estimate that it would
take about 5 hours to perform the
inspection required by this proposed
AD. The costs of an ECI and an FPI are
assumed to be equal. The average labor
rate is $85 per hour. Based on these
figures, we estimate the total cost of the
AD to U.S. operators will be $35,275.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that

section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Pratt & Whitney Division: Docket No. FAA—
2013-0072; Directorate Identifier 2013—
NE-04—-AD.

(a) Comments Due Date

We must receive comments by May 17,
2013.
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(b) Affected ADs

None.
(c) Applicability

This AD applies to all Pratt & Whitney
Division (PW) turbofan engine models
PW4074, PW4074D, PW4077, PW4077D,
PW4084D, PW4090, and PW4090-3 with

2nd-stage high-pressure turbine (HPT) air
seal, part number 541041, installed.

(d) Unsafe Condition

This AD was prompted by discovery of
cracks in the 2nd-stage HPT air seals. We are
issuing this AD to prevent failure of the 2nd-
stage HPT air seal, which could lead to
uncontained engine failure and damage to
the airplane.

(e) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(1) For 2nd-stage HPT air seals that have
1,200 or fewer cycles since new (CSN) on the
effective date of this AD, perform an on-wing
eddy current inspection (ECI) or in-shop
fluorescent-penetrant inspection (FPI) for
cracks within 2,200 CSN.

(2) For 2nd-stage HPT air seals that have
more than 1,200 CSN on the effective date of
this AD, perform an on-wing ECI or in-shop
FPI for cracks within 1,000 cycles after the
effective date of this AD.

(3) Thereafter, reinspect with either an on-
wing ECI or in-shop FPI every 1,200 cycles
since last inspection.

(4) If you find a crack, remove the air seal
from service before further flight.

(5) Use paragraph 7 of the Accomplishment
Instructions of PW Alert Service Bulletin
(ASB) PW4G-112—A72-330, Revision 1,
dated February 26, 2013, to do the on-wing
ECI, except the reporting requirement of that
step.

(f) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
FAA, may approve AMOG:s for this AD. Use
the procedures found in 14 CFR 39.19 to
make your request.

(g) Related Information

(1) For more information about this AD,
contact lan Dargin, Aerospace Engineer,
Engine & Propeller Directorate, FAA, 12 New
England Executive Park, Burlington, MA
01803; phone: 781-238-7178; fax: 781—-238—
7199; email: ian.dargin@faa.gov.

(2) Refer to PW ASB PW4G-112—-A72-330,
Revision 1, dated February 26, 2013, for
related information.

(3) For service information identified in
this AD, contact Pratt & Whitney, 400 Main
St., East Hartford, CT 06108; phone: 860—
565—-8770; fax: 860-565—4503. You may view
this service information at the FAA, Engine
& Propeller Directorate, 12 New England
Executive Park, Burlington, MA. For
information on the availability of this
material at the FAA, call 781-238-7125.

Issued in Burlington, Massachusetts, on
March 4, 2013.

Colleen M. D’Alessandro,

Assistant Manager, Engine & Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 2013-06118 Filed 3—-15-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 922
[Docket No. 120809321-2321-01]
RIN 0648-BC26

Gulf of the Farallones and Monterey
Bay National Marine Sanctuaries
Regulations on Introduced Species

AGENCY: Office of National Marine
Sanctuaries (ONMS), National Oceanic
and Atmospheric Administration
(NOAA), Department of Commerce
(DOC).

ACTION: Notice of proposed rulemaking;
request for comments.

SUMMARY: NOAA proposes to amend the
terms of designation and regulations
regarding the introduction of introduced
species into Gulf of the Farallones and
Monterey Bay national marine
sanctuaries (GFNMS and MBNMS,
respectively). NOAA proposes to apply
the regulations to the entirety of both
sanctuaries and provide exceptions for)
striped bass; and mariculture activities
in Tomales Bay. This action would
make the regulation of introduced
species consistent in all four of the
national marine sanctuaries off of
California.

DATES: Comments on this proposed rule
will be accepted on or before midnight
on May 17, 2013.

ADDRESSES: You may submit comments
on this document, identified by NOAA—
NOS-2012-0113, by any of the
following methods:

e FElectronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
www.regulations.gov/
#!docketDetail;,D=NOAA-NOS-2012-
0113, click the “Comment Now!” icon,
complete the required fields and enter
or attach your comments.

o Mail: Dave Lott, Regional
Operations Coordinator, West Goast
Region, Office of National Marine
Sanctuaries, 99 Pacific Street, STE200K,
Monterey, CA 93940.

Instructions: Comments must be
submitted by one of the above methods

to ensure that the comments are
received, documented, and considered
by ONMS. Comments sent by any other
method, to any other address or
individual, or received after the end of
the comment period, may not be
considered. All comments received are
a part of the public record and will
generally be posted for public viewing
on www.regulations.gov without change.
All personal identifying information
(e.g., name, address, etc.) submitted
voluntarily by the sender will be
publicly accessible. Do not submit
confidential business information, or
otherwise sensitive or protected
information. ONMS will accept
anonymous comments (enter “N/A” in
the required fields if you wish to remain
anonymous). Attachments to electronic
comments will be accepted in Microsoft
Word or Excel, WordPerfect, or Adobe
PDF file formats only.

You may obtain copies of the original
final environmental impact statement,
record of decision, or other related
documents through the following Web
site: http://sanctuaries.noaa.gov/
jointplan.

FOR FURTHER INFORMATION CONTACT:
Dave Lott, Regional Operations
Coordinator, West Coast Region, Office
of National Marine Sanctuaries, 99
Pacific Street, STE 100F, Monterey, CA
93940. (831) 647-1920.
SUPPLEMENTARY INFORMATION:

I. Background

A. GFNMS and MBNMS Background

The National Oceanic and
Atmospheric Administration (NOAA)
established Gulf of the Farallones
National Marine Sanctuary (GFNMS) in
1981 to protect and preserve a unique,
productive and fragile ecological
community, including the largest
seabird colony in the contiguous United
States and diverse and abundant marine
mammals. GFNMS lies off the coast of
California, to the west and north of San
Francisco, and is composed of 1,279
square statute miles (966 square nautical
miles) of offshore waters and submerged
lands thereunder. The sanctuary
boundary extends out to and around the
Farallon Islands and nearshore waters
(up to the mean high water line) from
Bodega Head to Rocky Point in Marin
County. For more information about
GFNMS, see http://farallones.noaa.gov.

NOAA established Monterey Bay
National Marine Sanctuary (MBNMS) in
1992 for the purposes of protecting and
managing the conservation, ecological,
recreational, research, educational,
historical, and esthetic resources and
qualities of the area. MBNMS is located
offshore of California’s central coast,
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adjacent to and south of GFNMS. It
spans a shoreline length of
approximately 276 statute miles (240
nautical miles) between Rocky Point in
Marin County and Cambria in San Luis
Obispo County. The sanctuary
encompasses approximately 6,094
square statute miles (4,602 square
nautical miles) of ocean and coastal
waters, and the submerged lands
thereunder, extending an average
distance of 30 statute miles (26 nautical
miles) from shore. The Davidson
Seamount is also part of the sanctuary,
though it does not share a contiguous
boundary. Supporting some of the
world’s most diverse and productive
marine ecosystems, MBNMS is home to
numerous mammals, seabirds, fishes,
invertebrates, sea turtles and plants in a
remarkably productive coastal
environment. For more information
about MBNMS, please see http://
montereybay.noaa.gov.

B. Inconsistencies Among Terms of
Designation and Regulations Due to the
Governor’s Objection

Pursuant to section 304(e) of the
National Marine Sanctuaries Act (16
U.S.C. 1434 et seq.; NMSA), NOAA
conducted a joint review of the
management plans for Gulf of the
Farallones, Monterey Bay and Cordell
Bank national marine sanctuaries
(referred to here as the “Joint
Management Plan Review (JMPR)”).
This multi-year process updated the
management plans and regulations for
these sanctuaries and enabled NOAA to
ensure consistency across the region. On
November 20, 2008, NOAA published
the final rule and terms of designations
for the JMPR (73 FR 70488) and
published the revised management
plans.

One of the key issues that came up
during this process was the threat posed
by introduced species. As a result,
NOAA changed the terms of designation
for GFNMS and MBNMS to clearly
allow regulation of introduced species.
NOAA’s regulations prohibited the
introduction of introduced species into
the sanctuaries with exceptions for
striped bass caught and released during
fishing and current state-permitted
mariculture activities that cultivate
introduced species in GFNMS’s
Tomales Bay. The regulations define
introduced species as non-native
species or any organism that has been
genetically modified (15 CFR 922.81).
This final rule, combined with a similar
management plan and regulatory review
for the Channel Islands National Marine
Sanctuary (CINMS), resulted in the
same, uniform regulation of introduced

species in all four of the national marine
sanctuaries off of California.

The proposed and final regulations for
the JMPR were drafted with a significant
level of input from State agency staff
and commissions. For example, during
consultations with the State of
California, concern was expressed that
striped bass would be defined as an
introduced species and that an angler
who catches and then releases a striped
bass to comply with State-imposed size
restrictions would be in violation of the
proposed regulation. Because
prohibiting such activity was not
NOAA’s intent, NOAA drafted the
regulation to except striped bass, the
only introduced species for which there
is an active fishery.

During the comment period on the
proposed rule for the JMPR, NOAA
received comments from the California
Department of Fish and Game (CDFG),
the California Department of Boating
and Waterways (CDBW), the California
Coastal Commission (CCC), and the
California State Lands Commission
(CSLC). The CDFG and CDBW both
expressed concerns with NOAA’s
proposed prohibition on the
introduction of introduced species but
the CCC was explicitly supportive of it.
The CCC—exercising its authority under
the Federal consistency provisions of
the Coastal Zone Management Act
(CZMA; 16 U.S.C. 1451 et seq.)—
specifically rejected the position taken
by CDFG and advised that NOAA must
maintain the prohibition on introduced
species as it was published in the
proposed rule. If NOAA revised the
regulations to address CDFG’s concerns,
the CCC indicated that the final
regulations would not be consistent
with the enforceable policies of the
California Coastal Management
Program. Under the CZMA and
implementing regulations, federal
agency actions (such as NOAA’s
proposed regulations) that affect any
land or water use or natural resource of
the coastal zone must be consistent to
the maximum extent practicable with
the enforceable policies of a state’s
coastal management program. 16 U.S.C.
1456(c). Therefore, NOAA concluded
that its final action needed to retain the
prohibition as set forth in the proposed
rule in order to be consistent with the
California Coastal Management
Program. The position of the State of
California overall on this regulation was
inconsistent and not clear to NOAA
until the Governor’s objection letter was
received after the final rule was issued.

Pursuant to section 304(b) of the
NMSA, changes to a sanctuary’s terms
of designation and the associated
regulations do not become effective

until after forty-five days of continuous
session of Congress. After forty-five
days, in this case on March 9, 2009, the
regulations would become final and take
effect, except that any term of
designation the Governor certified as
unacceptable (i.e., objected to) would
not take effect in the area of a sanctuary
lying within the seaward boundary of
the state (‘“state waters”). If exercised,
the effect of a gubernatorial objection is
that the term(s) of designation does not
become effective in state waters.
Regulations that are based on the terms
of designation that are certified as
unacceptable by the governor also do
not become effective in state waters.

On December 23, 2008, during the
review period for the final rule,
Governor Schwarzenegger objected to
the terms of designation for MBNMS
and GFNMS that would have allowed
NOAA to regulate the “introduction of
introduced species” in those
sanctuaries. The governor’s objection
was conditional: it would not apply if
NOAA were willing and able to modify
its regulations to except (i.e., allow) all
state-permitted aquaculture activities in
the two sanctuaries and research
involving the introduction of introduced
species in MBNMS. During that same
time period, however, the Governor did
not object to the term of designation for
CINMS regarding introduced species,
which remained applicable in the State
waters of that sanctuary.

After receiving the Governor’s
objection, NOAA worked with staff from
the California Natural Resources Agency
and the California Department of Fish
and Game to find solutions to the
Governor’s concerns that would also
meet NOAA’s goals. For GFNMS, NOAA
proposed to modify the regulations on
introduced species to except state-
permitted aquaculture in all state waters
of the sanctuary and also agreed to not
enforce the introduced species
provisions in the state waters of GFNMS
until such new rulemaking could be
conducted and public comment on the
matter could be considered.

For MBNMS, NOAA was willing to
amend the regulations to include the
same exception for state-permitted
aquaculture in state waters. NOAA
could not agree, however, to also
establish an exception for state-
permitted research involving the
introduction of introduced species in
the MBNMS, as the Governor requested.
Neither the Governor nor the state
agencies with which NOAA worked
provided any description of how this
exception would be used, what types of
research activities would qualify, or
what its effect would be on sanctuary
resources. Because no compromise was
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attained, the Governor’s objection
applied to the term of designation for
the regulation of introduced species in
the state waters of MBNMS. As
indicated in the notice of effective date
(March 23, 2009; 74 FR 12088), the
regulation of the introduction of
introduced species from within or into
MBNMS does not apply in state waters
of the sanctuary; it is valid and in effect
only in the federal waters of the
sanctuary (i.e., the area lying beyond the
seaward boundary of the state).

In response to the Governor’s
objection and based upon discussions
with the state, on October 1, 2009,
NOAA issued a proposed rule (74 FR
50740) to modify the introduced species
regulations to allow all state-permitted
aquaculture activities in the state waters
of GFNMS, and to clarify that the
prohibition against release of introduced
species did not apply in state waters of
MBNMS.

NOAA took this action because, as
previously noted, the then-Governor’s
objection to the new terms of
designation for GFNMS and MBNMS
prevented the introduced species
regulations from applying within state
waters of the two sanctuaries. For
GFNMS, the October 2009 proposed
rule was NOAA'’s effort to meet the
Governor’s concerns while still meeting
NOAA’s goals. As also previously noted,
NOAA was not able to reach an
acceptable basis that would meet the
Governor’s demand for an exception to
the prohibition that would allow
research involving these species within
state waters of MBNMS. As a result, the
proposed rule restricted the application
of the introduced species prohibition to
the federal waters of the MBNMS.

No further information was provided
to NOAA during the comment period
for this rule making to address concerns
over the introduction of introduced
species into state waters or to
specifically address research involving
introduced species in MBNMS. For this
and other reasons described in a related
notice published elsewhere in today’s
Federal Register, NOAA has withdrawn
the October 2009 proposed rule
described above. The legal effect of this
withdrawal action is that the Governor’s
letter of December 23, 2008, certifies as
unacceptable the terms of designation
for GFNMS and MBNMS regarding the
regulation of introduced species in the
two sanctuaries and modifies the terms
of designation for each sanctuary by
limiting the application of terms
regarding introduced species to federal
waters. By operation of law under the
National Marine Sanctuaries Act, the
Governor’s certification as unacceptable
revised the terms of these designations

to read as, “Introducing or otherwise
releasing from within or into the Federal
waters of the sanctuary an introduced
species.” As a result, the regulations
implementing these terms do not apply
in state waters in either GFNMS or
MBNMS (15 CFR 922.82(a)(10) and
922.132(a)(12), respectively).

The net result of the Governor’s
objections to terms of designation for
GFNMS and MBNMS is that the four
national marine sanctuaries offshore of
California have an inconsistent
patchwork of regulations controlling the
introduction of introduced species. The
natural resources of the two sanctuaries
lacking such prohibitions in state
waters—GFNMS and MBNMS—remain
at risk. The original premise behind the
regulatory controls on the introduction
of introduced species remains valid and
such regulations necessary.

NOAA now proposes to amend the
terms of designations for both
sanctuaries regarding introduced
species and the associated regulations
prohibiting the introduction of such
species within or into both the federal
and state waters of the sanctuaries. This
action would reinstate the terms of
designations and regulations as they
were promulgated for both sanctuaries
in the final rule published on November
20, 2008, with a minor adjustment to the
spatial exception for GFNMS. The re-
proposed GFNMS regulation on the
introduction of introduced species
would extend the geographic exception
to allow introduced species mariculture
projects in all of Tomales Bay, rather
than restricting the geographic
exception to leases for introduced
species mariculture projects in Tomales
Bay existing at the time the regulation
takes effect. NOAA and the State of
California have also agreed to develop a
Memorandum of Agreement (MOA) to
describe how the state will consult with
GFNMS in the future should it consider
any permit or lease agreement for a new
or expanded introduced species
mariculture project in Tomales Bay.

This action is supported by the
administrative record and NEPA
documentation compiled for the
previous final rule. NOAA would
amend the record of decision to address
the minor change proposed in the action
for GFNMS. (See discussion in section
IV below)

II. Need for an Introduced Species
Regulation in State Waters of Both
Sanctuaries

The term “introduced species” is
defined as: (1) Any species (including,
but not limited to, any of its biological
matter capable of propagation) that is
non-native to the ecosystems of the

Sanctuary; or (2) any organism into
which altered genetic matter, or genetic
matter from another species, has been
transferred in order that the host
organism acquires the genetic traits of
the transferred genes. 15 CFR 922.81
(GFNMS) and 922.131 (MBNMS). These
definitions would not be affected by this
proposed action.

NOAA promulgated the restriction
against introduced species due to the
threats introduced species pose to
endangered species, native species
diversity and the composition and
resilience of natural biological
communities. For example, a number of
non-native species now found in the
Gulf of the Farallones and Monterey Bay
regions were introduced elsewhere on
the West Coast but have spread through
vectors such as vessel hull-fouling,
ballast water discharge, and accidental
introductions. NOAA also believes that
introduced species are a major
economic and environmental threat to
the living resources and habitats of a
sanctuary as well as the commercial and
recreational uses that depend on these
resources. Once established, introduced
species can be extremely difficult, if not
impossible, to eradicate. Introduced
species have become increasingly
common in recent decades, and the rate
of invasions continues at a rapid pace.
Introduced species pose a significant
threat to the natural biological
communities and ecological processes
of GFNMS and MBNMS and may have
a particularly large impact on
threatened and endangered species
found in these sanctuaries.

The introduced species regulations
were developed with considerable
public review, as well as input from the
Sanctuary Advisory Councils and an
introduced species working group of the
Sanctuary Advisory Council for
MBNMS. NOAA has also worked
closely with agencies of the State of
California in controlling introduced
species introductions. For example, the
definition of an introduced species is
modeled on regulations enforced by the
California Department of Fish and Game
(14 CA A.D.C. §236.1). Additionally,
NOAA originally crafted the regulation
to be consistent with other state
restrictions on introduced species.
These include California State Lands
Commission rules limiting ballast water
exchange to reduce the risk of
introducing non-native species in state
waters.

The California Coastal Commission
has consistently supported NOAA’s
regulations on introduced species as
they were promulgated in 2008. The
Coastal Commission concluded that the
introduced species regulations, to which
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the Governor expressed opposition,
were consistent with the California
Coastal Management Plan. Therefore,
NOAA believes that this proposed
action would be more consistent with
the implementation of the Coastal
Management Plan by the California
Coastal Commission than limiting the
regulations to only the federal waters of
the sanctuaries.

This action would make regulations
regarding introduced species consistent
in the four national marine sanctuaries
off of California (Cordell Bank, Gulf of
the Farallones, Monterey Bay, and
Channel Islands) and would avoid a
result in which release of introduced
species would be allowed in California
state waters of some sanctuaries but
entirely prohibited throughout other
sanctuaries. NOAA believes that this
would improve public understanding
and compliance with this restriction
and that it would also facilitate
enforcement efforts. Creating consistent
regulatory language was one of the goals
of the JMPR and this proposed rule
would advance that important
regulatory goal. After careful
consideration and review, NOAA has
determined that it is appropriate in this
instance to modify the terms of
designations for these sites and re-
propose the regulations that would
implement them.

III. Summary of the Revisions to
MBNMS Terms of Designation and
Regulations

As modified by Governor
Schwarzenegger’s objection, the terms of
designation for MBNMS currently
authorize the regulation of “introducing
or otherwise releasing from within or
into the federal waters of the Sanctuary
an introduced species.” NOAA proposes
to change the terms of designation of
MBNMS to remove the geographic
restriction, thereby including the state
waters of the sanctuary. The revised
term of designation under Article IV
Scope of Regulations, Section 1
Activities Subject to Regulation,
Activity (a)(1) would read as follows:
Article IV. Scope of Regulations
Section 1. Activities Subject to

Regulation

(a) * x %

(i) Introducing or otherwise releasing
from within or into the Sanctuary an
introduced species.

NOAA also re-proposes the regulation
that would implement this revised term
of designation for MBNMS. Because the
Governor’s objection revised and
limited the geographic scope of the term
of designation regarding introduced
species, as explained above, the

introduced species regulation for
MBNMS prohibits releasing only from
within or into the federal waters of the
Sanctuary an introduced species, except
striped bass (Morone saxatilis) released
during catch and release fishing activity.
By re-proposing the original regulation
(issued in 2008), NOAA is ensuring that
the regulation would apply throughout
the entire Sanctuary, including the State
waters in MBNMS.

The re-proposed regulatory language
for MBNMS is identical to that
published in the final rule of November
20, 2008 (74 FR 70488), and would read
as follows:

“(12) Introducing or otherwise
releasing from within or into the
Sanctuary an introduced species except
striped bass (Morone saxatilis) released
during catch and release activity;”

IV. Summary of the Revisions to
GFNMS Terms of Designation and
Regulations

For the same reasons explained above
regarding the proposed changes to the
MBNMS terms of designation and
regulations, NOAA proposes to
similarly amend the terms of
designation and regulations for GFNMS
regarding introduced species. Because
the October 1, 2009 proposed rule was
never made final and has now been
withdrawn, the Governor’s conditional
objection to the term of designation
regarding introduced species also
applies to GFNMS. As a result of his
objection, this term of designation for
GFNMS currently reads, “introducing or
otherwise releasing from within or into
the federal waters of the Sanctuary an
introduced species.” NOAA proposes to
change the terms of designation of
GFNMS to remove the geographic
restriction and to include the state
waters of the sanctuary. The revised
term of designation under Article IV
Scope of Regulations, Section 1
Activities Subject to Regulation,
Activity (a)(1) would read as follows:
Article IV. Scope of Regulations
Section 1. Activities Subject to

Regulation

(a] * % %

(i) Introducing or otherwise releasing
from within or into the Sanctuary an
introduced species.

NOAA also re-proposes the regulation
that would implement this revised term
of designation for GFNMS. As in
MBNMS, the Governor’s objection
limited the geographic scope of the term
of designation regarding introduced
species and the introduced species
regulation for GFNMS prohibits
releasing only from within or into the
federal waters of the Sanctuary an

introduced species, except striped bass
(Morone saxatilis) released during catch
and release fishing activity. The
exception regarding mariculture
activities in Tomales Bay currently has
no application because the regulation
does not apply in State waters. Through
this action, NOAA is proposing that the
regulation regarding introduced species
would apply throughout the entire
Sanctuary, including the State waters in
GFNMS. The only modification NOAA
proposes from the original (2008)
regulation would be to provide an
exception for introduced species
cultivated by mariculture activities in
Tomales Bay pursuant to a valid lease,
permit, license or other authorization
issued by the State of California.

Beyond the catch and release of
striped bass, NOAA has always
intended to have an exception in
GFNMS for the continuation of
mariculture projects within Tomales
Bay, where presently triploid, non-
native oysters are farmed on 12 leases
that are held by 6 companies. NOAA
believes that continuation of these
operations, consistent with existing
permits issued by the State of California,
is acceptable and will not adversely
harm sanctuary resources. NOAA is also
proposing that other introduced species
aquaculture projects approved by the
State of California be allowed in
Tomales Bay. The State has agreed to
consult with NOAA about those projects
in advance of any decision. This would
allow small businesses to continue
operations and grow oysters for sale,
and to have this area within the
sanctuary available for future related
projects, with state approval. NOAA is
developing a Memorandum of
Agreement with the State of California
to formalize the consultation
requirement for any new permit
decision in Tomales Bay related to
introduced species mariculture. This
will provide significant protection to
Tomales Bay from the introduction of
introduced species while minimizing
economic impacts to local mariculture
businesses.

NOAA does not believe the change in
the proposed action—to provide a
geographic exemption for introduced
species mariculture within Tomales
Bay—is substantial or relevant to
environmental concerns for purposes of
NEPA regulations at 40 CFR1502.9.
NOAA notes that this change is within
the range of alternatives considered in
the September 2008 final environmental
impact statement (FEIS) associated with
the previous version of the regulation.
Currently, there is no regulatory
protection from the introduction of
introduced species in the state waters of
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the sanctuary, including in Tomales
Bay. This is discussed in the no-action
alternative in the FEIS (Sections 3.3.6
(p. 3-54), 3.5.4 (p. 3-92), and 3.7.5 (p.
3-131)).

Presently 23.6 percent of GFNMS—all
of the state waters (301.5 square statute
miles)—is at risk from the introduction
of an introduced species in GFNMS.
With this new regulation, all of that area
and hence all of the sanctuary would be
protected from such introductions,
except for less than 1 percent (10.3
square statute miles) in Tomales Bay
where introduced species mariculture,
approved by the state after consulting
with GFNMS, would be allowed.
However, under this proposed rule
Tomales Bay would receive significant
protection from all other vectors of
introduction of introduced species.

In addition, the March 23, 2009,
notice of effective date expresses
NOAA'’s belief that the “state’s existing
review process for aquaculture projects
provides NOAA with some level of
assurance that NOAA has an
opportunity to provide input and can
minimize the potential for harm to
sanctuary resources from an introduced
species aquaculture project.” (74 FR
12089). The MOA that will be
developed with the state requiring
consultation with NOAA will ensure
NOAA concerns within this portion of
the GFNMS are properly addressed.

The proportion of activities involving
introduction of introduced species
through state-issued mariculture
permits in Tomales Bay is only a small
fraction of the activities that could
potentially harm the resources in the
sanctuary. The additional, suitable
habitat in Tomales Bay that would be
available for development under the
proposed exception is limited; much of
the shore is owned by Point Reyes
National Seashore, and thus unavailable
for development.

As discussed in the final rule and
FEIS, broadening the exception beyond
just the area of existing permits would
allow the existing operations to expand
their usable footprints if the need is
warranted and permitted by the state (73
FR 70518-70519, and Chapter 7,
Response to comments (p. 7-33,
respectively). Those previous
discussions acknowledged that the
sanctuary prohibition could restrict
business plans for expansion in Tomales
Bay and potentially limit future
operations, and the proposed exemption
for that area would remedy that
concern.

Therefore, the re-proposed regulatory
language for GFNMS would be similar
to that published in the final rule of

November 20, 2008 (74 FR 70488), and
would read as follows:

“(10) Introducing or otherwise
releasing from within or into the
Sanctuary an introduced species except:

(i) Striped bass (Morone saxatilis)
released during catch and release
activity; or

(ii) species cultivated by mariculture
activities in Tomales Bay pursuant to a
valid lease, permit, license or other
authorization issued by the State of
California. Tomales Bay is defined in
§922.80. The coordinates for the
northern terminus of Tomales Bay are
listed in appendix D to this subpart.
Pursuant to the memorandum of
agreement executed between the State of
California and NOAA, the State will
consult with the Director before issuing
any permit, lease or other authorization
for mariculture in Tomales Bay
involving the cultivation of introduced
species.”

In addition, NOAA proposes to codify
the geographical extent of Tomales Bay
for the purposes of this regulation, with
the addition of an Appendix D to
Subpart H of Part 922. NOAA proposes
to use the same demarcation line for
Tomales Bay that is already used in the
International Regulations for Preventing
Collision at Sea 1972 (COLREGS): the
line would intersect the GFNMS
boundary near Avila Beach (west) end at
approximately 39.23165 N, 12.97545 W
and intersect the GFNMS boundary at
the mean high water line at the Sand
Point (east) end at approximately
38.23165 N, 122.96955 W. Tomales Bay
constitutes the approximately 10.3
square statutory miles of state waters,
and submerged lands thereunder, that
lie landward (south and east) of this
demarcation line.

Last, NOAA will enter into a
Memorandum of Agreement (MOA)
with the State of California to
implement the Department of Fish and
Game’s commitment to consult with
NOAA whenever a future introduced
species mariculture permit application
within Tomales Bay is received and
being considered by the State.

V. Miscellaneous Rulemaking
Requirements

A. National Marine Sanctuaries Act

Section 301 of the NMSA (16 U.S.C.
1434) provides authority for
comprehensive and coordinated
conservation and management of
national marine sanctuaries in
coordination with other resource
management authorities. When
changing a term of designation of a
National Marine Sanctuary, section 304
of the NMSA requires the preparation of

a draft environmental impact statement
(DEIS), as provided by the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.) and that the DEIS
be made available to the public. NOAA
prepared a Draft and Final Management
Plan and a draft and final EIS on the
initial proposal and final rule. Copies
are available at the address and Web site
listed in the Address section of this
proposed rule. Responses to comments
received on this proposed rule will be
published in the preamble to the final
rule, and discussed in the record of
decision that will accompany this
rulemaking, and supplement the
original final EIS. NOAA will make
available the 2008 final environmental
impact statement (FEIS) for the JMPR
that was previously made available to
the public and which analyzes the
environmental effects of the introduced
species regulations as are re-proposed in
this action.

Section 304 requires that the
Secretary of Commerce submit to the
Committee on Resources of the United
States House of Representatives and the
Committee on Commerce, Science, and
Transportation of the United States
Senate, no later than the same day as
this notice is published, documents
including a copy of this notice, the
terms of the proposed designation (or, in
this case, the proposed changes thereto),
the proposed regulations, a draft
management plan detailing the
proposed goals and objectives,
management responsibilities, research
activities for the area, and a draft
environmental impact statement. NOAA
submitted all of these documents to the
Committees when the changes to the
terms of designations and the
implementing regulations were
originally proposed in 2008. These
documents have not changed and
NOAA continues to rely on them for
this proposed action.

B. National Environmental Policy Act

In the 2008 FEIS for the JMPR, NOAA
identified a preferred action which was
to modify the terms of designation and
regulations for GFNMS and MBNMS to,
among other things, prohibit the
introduction of introduced species (with
a few exceptions) throughout the
sanctuaries, and NOAA fully endorses
that action as re-proposed, with minor
modification, in this notice of proposed
rulemaking. NOAA proposes a
geographic exemption to allow ongoing
and newly-permitted introduced species
mariculture projects in Tomales Bay
pursuant to a valid lease, permit, license
or other authorization issued by the
State of California. Pursuant to a
memorandum of agreement, the state
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would consult with GFNMS prior to any
new permit action. NOAA believes this
is within the range of alternatives
considered in the FEIS, and therefore,
NOAA has determined that a
supplement to the FEIS is not required
for this action, as the proposed action/
preferred alternative has not changed for
MBNMS, nor has there been a
significant change in the environmental
conditions or the potential
environmental effects of the preferred
alternative in the GFNMS.

Copies of the FEIS other related
materials that are specific to this action
are available at http://
sanctuaries.noaa.gov/jointplan/feis/
feis.html, or by contacting NOAA at the
address listed in the Addresses section
of this proposed rule. Comments
regarding the introduction of introduced
species portion of the original FEIS are
reopened for comment.

C. Executive Order 12866: Regulatory
Impact

This rule has been determined to be
not significant for purposes of Executive
Order 12866.

D. Executive Order 13132: Federalism
Assessment

NOAA has concluded that this
regulatory action falls within the
definition of “policies that have
federalism implications” within the
meaning of Executive Order 13132.
NOAA'’s previous proposed rule and
subsequent withdrawal were conducted
in cooperation with the State of
California, and pursuant to Section
304(b) of the NMSA. It is NOAA’s view
that, because no new information has
been provided regarding the regulation
of introduced species, the state will not
object to the re-proposed changes in this
action, which would not preempt state
law, but would simply update and re-
establish sanctuary regulations to
comport with previously issued NOAA
regulations. In keeping with the intent
of the Executive Order, NOAA
consulted with a number of entities
within the state which participated in
development of the initial rule,
including but not limited to, the
Governor of the State of California, the
California Coastal Commission, the
California Department of Fish and
Game, and the California Natural
Resources Agency.

E. Regulatory Flexibility Act

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration this rule
would not have a significant economic
impact on a substantial number of small

entities. The factual basis for this
certification is as follows:

Using the SBA’s Small Business Size
Standards, NOAA determined that the
small business concerns operating
within both of the sanctuaries include:
Commercial fishermen who vary in
number seasonally and annually from
approximately 300 to 500 boats; twelve
mariculture leaseholders in Tomales
Bay (in GFNMS); approximately 25
recreational charterfishing businesses;
and approximately 7 recreational
charter businesses engaged in wildlife
viewing. The small organizations, as
defined under 5 U.S.C. 601(4), that
would be impacted by this rule include
approximately 3 small organizations
operating within the waters of GFNMS,
which include nongovernmental
organizations (NGOs) or non-profit
organizations (NPOs) dedicated to
environmental education, research,
restoration, and conservation
concerning marine and maritime
heritage resources. The small
governmental jurisdictions, as defined
under 5 U.S.C. 601(5), that would be
impacted by this rule are the Tomales
Bay settlements that are directly
adjacent to GFNMS.

The prohibition on releasing or
otherwise introducing from within or
into GFNMS and MBNMS an
introduced species is not expected to
significantly adversely impact small
entities because this activity is generally
not part of their business or operational
practices. As NOAA analyzed in more
detail in 2008, small entities whose
operational practices may include catch
and release of striped bass (Morone
saxatilis) (i.e., consumptive recreational
charter businesses), would not be
affected because the prohibition would
not apply to the catch and release of this
fish species already present in the
sanctuaries. In fact, the prohibition
against introduced species may result in
indirect benefits for certain small
entities since their activities could
potentially be negatively impacted by
the spread of introduced species, which
can severely affect populations of
endangered species, native species
diversity, and the composition and
resilience of natural biological
communities. Introduced species pose a
major economic and environmental
threat to the living resources and
habitats of a sanctuary as well as the
commercial and recreational uses that
depend on these resources. Preventing
their introduction will therefore help
small entities by preventing such
detrimental impacts.

The proposed prohibition is not
expected to impact aquaculture
leaseholders located adjacent to

GFNMS. Existing leaseholders operating
in Tomales Bay are excepted from the
introduced species prohibition if they
have active lease agreements from the
State of California for cultivation of
introduced species. Under the re-
adoption of the 2008 final rule, as
described in this proposed rule, in the
GFNMS the exemption would now
apply to all of Tomales Bay. Pursuant to
a memorandum of agreement, the State
of California would consult with NOAA
prior to issuing any new leases or
permits for mariculture operations in
Tomales Bay involving the cultivation
of introduced species. This prohibition
would not put any current operations
out of business, because they would not
need to change anything about their
current procedures to continue in their
operations.

Comments received on the economic
impacts of this proposed rule will be
summarized and responded to in the
final rule. As a result of this assessment,
a regulatory flexibility analysis was not
required and none was prepared.

F. Paperwork Reduction Act

This proposed rule does not contain
information collections that are subject
to the requirements of the Paperwork
Reduction Act. Notwithstanding any
other provision of the law, no person is
required to respond to, nor shall any
person be subject to a penalty for failure
to comply with, a collection of
information subject to the requirements
of the PRA, unless that collection of
information displays a currently valid
OMB Control Number.

VI. Request for Comments

NOAA requests comments on this
proposed rule for sixty (60) days after
publication of this notice.

List of Subjects in 15 CFR Part 922

Administrative practice and
procedure, Environmental protection,
Fish, Harbors, Introduced species,
Marine pollution, Marine resources,
Natural resources, Penalties, Recreation
and recreation areas, Research, Water
pollution control, Water resources,
Wildlife.

Dated: March 11, 2013.
Holly A. Bamford,

Assistant Administrator, National Ocean
Service, National Oceanic and Atmospheric
Administration.

Accordingly, for the reasons set forth
above, 15 CFR part 922 is proposed to
be amended as follows:
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PART 922—NATIONAL MARINE
SANCTUARY PROGRAM
REGULATIONS

m 1. The authority citation for part 922
continues to read as follows:

Authority: 16 U.S.C. 1431 et seq.

m 2.In §922.82, revise paragraph (a)(10)
to read as follows:

§922.82 Prohibited or otherwise regulated
activities.

(a) * % %

(10) Introducing or otherwise
releasing from within or into the
Sanctuary an introduced species,
except:

(i) Striped bass (Morone saxatilis)
released during catch and release
fishing activity; or

(ii) Species cultivated by mariculture
activities in Tomales Bay pursuant to a
valid lease, permit, license or other
authorization issued by the State of
California. Tomales Bay is defined in
§922.80. The coordinates for the
northern terminus of Tomales Bay are
listed in appendix D to this subpart.
Pursuant to the memorandum of
agreement executed between the State of
California and NOAA, the State will
consult with the Director before issuing
any permit, lease or other authorization
for mariculture in Tomales Bay
involving the cultivation of introduced
species.

* * * * *

m 3. Add Appendix D to subpart H of
part 922, to read as follows:

Appendix D to Subpart H—Gulf of the
Farallones National Marine Sanctuary
Tomales Bay Coordinates

Tomales Bay is an area of approximately
10.3 square statutory miles, constituting the
state waters and submerged lands thereunder
lying landward (south and east) of the line
connecting the following points from near
Avila Beach (west) and Sand Point (east).
Coordinates listed in this Appendix are
unprojected (Geographic) and based on the
North American Datum of 1983.

Point ID No.
Tomales Bay Latitude Longitude
Boundary
38.23165 | -122.97545
38.23165 | -122.96955

m 4.In §922.132, revise paragraph
(a)(12) to read as follows:

§922.132 Prohibited or otherwise
regulated activities.

(a) * x %

(12) Introducing or otherwise
releasing from within or into the
Sanctuary an introduced species, except

striped bass (Morone saxatilis) released

during catch and release fishing activity.
* * * * *

[FR Doc. 2013-05994 Filed 3—15-13; 8:45 am]
BILLING CODE 3510-NK-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 922
[Docket No. 0907301210-3071-03]
RIN 0648—-AX83

Gulf of the Farallones and Monterey
Bay National Marine Sanctuaries
Regulations on Introduced Species

AGENCY: Office of National Marine
Sanctuaries (ONMS), National Oceanic
and Atmospheric Administration
(NOAA), Department of Commerce
(DOCQ).

ACTION: Notice of proposed rulemaking;
withdrawal.

SUMMARY: This action withdraws a
notice of proposed rulemaking (NPRM)
published in the Federal Register on
October 1, 2009 (74 FR 50740)
concerning regulations on the
introduction of introduced species into
Gulf of the Farallones and Monterey Bay
national marine sanctuaries. The
proposed rule was issued in response to
an objection received from the then-
Governor of California, pursuant to
section 304(b)(1) of the National Marine
Sanctuaries Act (16 U.S.C. 1434(b)(1)),
regarding changes to terms of
designations and corresponding
regulations for the two national marine
sanctuaries that had been published as
final on November 28, 2008 (73 FR
70488). Consistent with the
administrative records for the 2008
changes to the terms of designations and
the associated regulations for the two
national marine sanctuaries, as well as
comments received during the public
comment period for the NPRM
following the then-Governor’s objection,
NOAA has determined that withdrawal
of the NPRM is warranted.
ADDRESSES: For copies of related
documents, you may obtain these
through either of the following methods:
¢ Copies of the final environmental
impact statement described in this
document and the previous proposed
rule may be viewed and downloaded at
http://sanctuaries.noaa.gov/jointplan.

e Mail: David Lott, Regional
Operations Coordinator, West Coast
Region, Office of National Marine
Sanctuaries, 99 Pacific Street, STE
200K, Monterey, CA 93940.

FOR FURTHER INFORMATION CONTACT:
David Lott, Regional Operations
Coordinator, West Coast Region, Office
of National Marine Sanctuaries, 99
Pacific Street, STE 200K, Monterey, CA
93940; 831-647-1920.

SUPPLEMENTARY INFORMATION:

I. Background

A. Regulatory Background

Pursuant to section 304(e) of the
National Marine Sanctuaries Act (16
U.S.C. 1434 et seq.; NMSA), the Office
of National Marine Sanctuaries (ONMS)
conducted a joint review of the
management plans for Gulf of the
Farallones, Monterey Bay and Cordell
Bank national marine sanctuaries
(hereafter referred to as the “Joint
Management Plan Review (JMPR)”).
This process updated the existing
regulations for these sanctuaries and
allowed ONMS to ensure consistency
across the region. The range of
alternatives NOAA considered was
evaluated and made available to the
public through the development of a
draft and final environmental impact
statement pursuant to the National
Environmental Policy Act (NEPA). This
review resulted in revised management
plans, regulations, and terms of
designations for all three sanctuaries.
On November 20, 2008, NOAA
published the associated final rule and
terms of designation for the JMPR (73
FR 70488) and released the revised
management plans. In the final rule,
NOAA changed the terms of designation
for GFNMS and MBNMS to clearly
allow regulation of introduced species.
NOAA'’s regulations prohibited the
introduction of introduced species into
the sanctuaries with exceptions for
striped bass caught and released during
fishing and current state-permitted
mariculture activities in GFNMS’s
Tomales Bay.

Pursuant to section 304(b) of the
NMSA, changes to a sanctuary’s terms
of designation and the associated
regulations only become effective after
forty-five days of continuous session of
Congress. After forty-five days, in this
case on March 9, 2009, the regulations
were to become final and take effect,
except that any term of designation the
Governor certified as unacceptable (i.e.,
objected to) would not take effect in the
area of a sanctuary lying within the
seaward boundary of the state (“state
waters”). If exercised, the effect of a
gubernatorial objection is that the
term(s) of designation does not become
effective in state waters. Any regulations
that rely on the change in terms of
designation also do not become effective
in state waters.
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On December 23, 2008, Governor
Schwarzenegger objected to certain
terms of designation for MBNMS and
GFNMS that would have allowed
NOAA to regulate the “introduction of
introduced species” into those
sanctuaries. The Governor’s objection
was conditional: it would not apply if
NOAA were willing and able to modify
its regulations to except (i.e., allow) all
state-permitted introduced species
aquaculture activities in the two
sanctuaries and also allow research
involving the introduction of introduced
species in MBNMS.

After receiving the Governor’s
objection, NOAA worked with staff from
the California Natural Resources Agency
and the California Department of Fish
and Game to find solutions to the
Governor’s concerns that would also
meet NOAA’s goals. For GFNMS, NOAA
proposed to conduct a process to modify
the regulations on introduced species to
except (allow) state-permitted
aquaculture in state waters of that
sanctuary and also agreed to not enforce
the introduced species provisions in the
state waters of GFNMS until such new
rulemaking could be conducted and
public comment on the matter could be
considered.

For MBNMS, NOAA was willing and
able to amend the regulations to include
the same exception for state-permitted
aquaculture in state waters. NOAA
could not agree, however, to also create
an exception for research involving the
introduction of introduced species in
the MBNMS, as the Governor requested.
Despite discussions with the state, state
officials never provided NOAA with a
reason or scientific justification why
such an exemption for research would
be needed. Neither the Governor nor the
state agencies with which NOAA
worked provided any description of
how this exception would be used, what
types of research activities would
qualify, or what the effect of it would be
on sanctuary resources. Because no
compromise was attained, the
Governor’s objection applied to the term
of designation for the regulation of
introduced species in the state waters of
MBNMS. As indicated in the notice of
effective date (March 23, 2009; 74 FR
12088), the regulation of the
introduction of introduced species from
within or into MBNMS does not apply
in state waters of the sanctuary; it is
valid and in effect only in the federal
waters of the sanctuary, i.e., the area
lying beyond the seaward boundary of
the state.

II. Basis for Withdrawing the Proposed
Rule

In response to Governor
Schwarzenegger’s objection and based
upon discussions with the state, on
October 1, 2009, NOAA issued a
proposed rule (74 FR 50740) to modify
the introduced species regulations to
allow all state-permitted aquaculture
activities in the state waters of GFNMS,
and to clarify that the prohibition
against release of introduced species did
not apply in state waters of MBNMS.

NOAA took this action because, as
previously noted, the Governor’s
certification as unacceptable of the new
terms of designation for GFNMS and
MBNMS prevented the introduced
species regulations from applying
within state waters of the two
sanctuaries. For GFNMS, the proposed
rule was NOAA'’s effort to meet the
Governor’s concerns while still keeping
most of the protections that would be
realized by prohibiting the introduction
or release of invasive or genetically
altered species anywhere in the
sanctuary. As also previously noted,
NOAA was not able to reach an
acceptable basis that would meet the
Governor’s demand for an exception to
the prohibition that allows state-
permitted research involving these
species within state waters of MBNMS.
In NOAA’s view, the state was unable
to provide necessary information to
justify the exception. For MBNMS, the
proposed rule restricted the application
of the introduced species prohibition to
the federal waters of the sanctuary.

No new information was received by
NOAA during the public comment
period from members of the public or
the state that would support modifying
the introduced species prohibitions as
originally promulgated. NOAA received
and considered five public comments in
response to the NPRM. Several distinct
issues were raised in these comments:
(1) Support for the original regulations
as promulgated for both sanctuaries; (2)
support for the authority of the state
regarding management of resources
within state waters; (3) concern
regarding the lack of protection to
sanctuary resources that the then-
Governor’s objection would cause; and
(4) concern over communication
between the federal and state
governments leading to the impasse on
this issue.

Because there was never any valid
reason or basis provided by the then-
Governor, or received during the public
comment period, for conducting
research involving the introduction or
release of introduced species, and
because neither the state nor the public

review process has identified why a
patchwork of regulations and
exemptions across the sanctuaries
offshore California is beneficial, NOAA
does not believe the resources of the
sanctuaries would be adequately
protected by the proposed rulemaking
and notes the possibility of confusion
among members of the public regarding
different prohibitions in geographically
close sanctuaries.

For these reasons, NOAA has
concluded that the proposed rule is no
longer warranted and is therefore
withdrawing it. The legal effect of this
action is that the Governor
Schwarzenegger’s letter of December 23,
2008, certifies as unacceptable the terms
of designation for GFNMS and MBNMS
regarding the regulation of introduced
species in the two sanctuaries and
modifies the terms of designation for
each sanctuary by limiting the
application of terms regarding
introduced species to federal waters. As
a result, the regulations implementing
these terms do not apply in state waters
in either GFNMS or MBNMS (15 CFR
922.82(a)(10) and 922.132(a)(12),
respectively). NOAA will be publishing
in the Federal Register a notice of
proposed rulemaking to revise the terms
of designation for these two sanctuaries
regarding introduced species and
regulations that would apply in both
state and federal waters.

II1. Withdrawal

In consideration of the foregoing,
NOAA has determined that the NPRM
for NOAA Docket No. NOAA-NOS-
2009-0105, as published in the Federal
Register on October 1, 2009 (74 FR
50740), is hereby withdrawn.

Dated: March 11, 2013.

Holly A. Bamford,
Assistant Administrator, National Ocean

Service, National Oceanic and Atmospheric
Administration.

[FR Doc. 2013—-06295 Filed 3—15-13; 8:45 am]
BILLING CODE 3510-NK-P

DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

25 CFR Part 226

Osage Negotiated Rulemaking
Committee

AGENCY: Bureau of Indian Affairs,
Interior.
ACTION: Meetings.

SUMMARY: In accordance with the
requirements of the Federal Advisory
Committee Act, 5 U.S.C. Appendix 2,
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the U.S. Department of the Interior,
Bureau of Indian Affairs, Osage
Negotiated Rulemaking Committee will
meet as indicated below.

DATES: Meeting: The meeting will be
held on Tuesday, April 2, 2013, from 9
a.m. to 5 p.m.

ADDRESSES: Wah Zha Zhi Cultural
Center, 1449 W. Main, Pawhuska,
Oklahoma 74056.

FOR FURTHER INFORMATION CONTACT: Mr.
Eddie Streater, Designated Federal
Officer, Bureau of Indian Affairs,
Wewoka Agency, P.O. Box 1540,
Seminole, OK 74818; telephone (405)
257—-6250; fax (405) 257—3875; or email
osageregneg@bia.gov. Additional
Committee information can be found at:
http://www.bia.gov/osageregneg.
SUPPLEMENTARY INFORMATION: On
October 14, 2011, the United States and
the Osage Nation (formerly known as
the Osage Tribe) signed a Settlement
Agreement to resolve litigation
regarding alleged mismanagement of the
Osage Nation’s oil and gas mineral
estate, among other claims. As part of
the Settlement Agreement, the parties
agreed that it would be mutually
beneficial “to address means of
improving the trust management of the
Osage Mineral Estate, the Osage Tribal
Trust Account, and Other Osage
Accounts.” Settlement Agreement,
Paragraph 1.i. The parties agreed that a
review and revision of the existing
regulations is warranted to better assist
the Bureau of Indian Affairs (BIA) in
managing the Osage Mineral Estate. The
parties agreed to engage in a negotiated
rulemaking for this purpose. Settlement
Agreement, Paragraph 9.b. After the
Committee submits its report, BIA will
develop a proposed rule to be published
in the Federal Register.

Meeting Agenda: The morning session
will include: Final Committee thoughts
on proposed final revised regulations
and public comment on final proposed
revised regulations. The afternoon
session will include: Responses by the
Committee on public comments and
final vote by Committee on final
proposed revised regulations. The final
agenda will be posted on www.bia.gov/
osagenegreg prior to each meeting.

Public Input: Committee meetings are
open to the public. Interested members
of the public may present, either orally
or through written comments,
information for the Committee to
consider during the public meeting.
Written comments should be submitted,
prior to, during, or after the meeting, to
Mr. Eddie Streater, Designated Federal
Officer, preferably via email, at
osagenegneg@bia.gov, or by U.S. mail
to: Mr. Eddie Streater, Designated

Federal Officer, Bureau of Indian
Affairs, Wewoka Agency, P.O. Box 1540,
Seminole, OK 74818. Due to time
constraints during the meeting, the
Committee is not able to read written
public comments submitted into the
record.

Individuals or groups requesting to
make oral comments at the public
Committee meeting will be limited to 5
minutes per speaker. Speakers who
wish to expand their oral statements, or
those who had wished to speak, but
could not be accommodated during the
public comment period, are encouraged
to submit their comments in written
form to the Committee after the meeting
at the address provided above. There
will be a sign-up sheet at the meeting for
those wishing to speak during the
public comment period.

The meeting location is open to the
public. Space is limited, however, so we
strongly encourage all interested in
attending to preregister by submitting
your name and contact information via
email to Mr. Eddie Streater at
osageregneg@bia.gov. Persons with
disabilities requiring special services,
such as an interpreter for the hearing
impaired, should contact Mr. Streater at
(405) 257—6250 at least seven calendar
days prior to the meeting. We will do
our best to accommodate those who are
unable to meet this deadline.

Dated: March 8, 2013.
Michael S. Black,
Director, Bureau of Indian Affairs.
[FR Doc. 2013-06175 Filed 3—-15-13; 8:45 am]
BILLING CODE 4310-02-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 35
[EPA-R09-0AR-2013-0052; FRL-9788-5]

Clean Air Act Grant: South Coast Air
Quality Management District;
Opportunity for Pubic Hearing

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed action; determination
with request for comments and notice of
opportunity for public hearing.

SUMMARY: The U.S. EPA has made a
proposed determination that the
reduction in expenditures of non-
Federal funds for the South Coast Air
Quality Management District
(SCAQMD) in support of its continuing
air program under section 105 of the
Clean Air Act (CAA), for the calendar
year 2012 is a result of non-selective
reductions in expenditures. This

determination, when final, will permit
the SCAQMD to receive grant funding
for FY 2013 from the EPA, under section
105 of the Clean Air Act.

DATES: Comments and/or requests for a
public hearing must be received by EPA
at the address stated below by April 17,
2013.

ADDRESSES: Submit comments,
identified by docket ID No. EPA-R09—
OAR-2013-0052, by one of the
following methods:

1. Federal Portal:
www.regulations.gov. Follow the online
instructions.

2. Email: lance.gary@epa.gov or

3. Mail: Gary Lance (Air-8), U.S.
Environmental Protection Agency
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105-3901.

FOR FURTHER INFORMATION CONTACT: Gary
Lance, EPA Region IX, Grants & Program
Integration Office, Air Division, 75
Hawthorne Street, San Francisco, CA
94105; phone: (415) 972—-3992 fax: (415)
947-3579 or email address at
lance.gary@epa.gov.

SUPPLEMENTARY INFORMATION: Section
105 of the Clean Air Act (CAA) provides
grant support for the continuing air
programs of eligible state, local, and
tribal agencies. In accordance with 40
CFR 35.145(a), the Regional
Administrator may provide air pollution
control agencies up to three-fifths of the
approved costs of implementing
programs for the prevention and control
of air pollution. Section 105 contains
two cost-sharing provisions which
recipients must meet to qualify for a
CAA section 105 grant. An eligible
entity must meet a minimum 40%
match. In addition, to remain eligible for
section 105 funds, an eligible entity
must continue to meet the minimum
match requirement as well as meet a
maintenance of effort (MOE)
requirement under section 105(c)(1) of
the CAA, 42 U.S.C. 7405.

Program activities relevant to the
match consist of both recurring and
non-recurring (unique,one-time only)
expenses. The MOE provision requires
that a state or local agency spend at least
the same dollar level of funds as it did
in the previous grant year, but only for
the costs of recurring activities.
Specifically, section 105(c)(1), 42 U.S.C.
7405(c)(1), provides that “No agency
shall receive any grant under this
section during any fiscal year when its
expenditures of non-Federal funds for
recurrent expenditures for air pollution
control programs will be less than its
expenditures were for such programs
during the preceding fiscal year.”
Pursuant to CAA section 105(c)(2),
however, EPA may still award a grant to
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an agency not meeting the requirements
of section 105(c)(1), “if the
Administrator, after notice and
opportunity for public hearing,
determines that a reduction in
expenditures is attributable to a non-
selective reduction in the expenditures
in the programs of all Executive branch
agencies of the applicable unit of
Government.” These statutory
requirements are repeated in EPA’s
implementing regulations at 40 CFR
35.140-35.148. EPA issued additional
guidance to recipients on what
constitutes a nonselective reduction on
September 30, 2011. In consideration of
legislative history, the guidance
clarified that a non-selective reduction
does not necessarily mean that each
Executive branch agency need be
reduced in equal proportion. However,
it must be clear to EPA, from the weight
of evidence, that a recipient’s CAA-
related air program is not being
disproportionately impacted or singled
out for a reduction.

A section 105 recipient must submit
a final financial status report no later
than 90 days from the close of its grant
period that documents all of its federal
and non-federal expenditures for the
completed period. The recipient seeking
an adjustment to its MOE for that period
must provide the rationale and the

documentation necessary to enable EPA
to make a determination that a
nonselective reduction has occurred. In
order to expedite that determination, the
recipient must provide details of the
budget action and the comparative fiscal
impacts on all the jurisdiction’s
executive branch agencies, the recipient
agency itself, and the agency’s air
program. The recipient should identify
any executive branch agencies or
programs that should be excepted from
comparison and explain why. The
recipient must provide evidence that the
air program is not being singled out for
a reduction or being disproportionately
reduced. Documentation in two key
areas will be needed: Budget data
specific to the recipient’s air program
and comparative budget data between
the recipient’s air program, the agency
containing the air program, and the
other executive branch agencies. EPA
may also request information from the
recipient about how impacts on its
program operations will affect its ability
to meet its CAA obligations and
requirements; and documentation
which explains the cause of the
reduction, such as legislative changes or
the issuance of a new executive order.
In FY2012, EPA awarded the
SCAQMD $5,234,193, which
represented approximately 5% of the

SCAQMD budget. In FY-2013, EPA will
award the SCAQMD an estimate of
$4,538,613, which represents
approximately 4% of the SCAQMD
budget.

SCAQMD’s final Federal Financial
Report for FY-2011 indicated that
SCAQMD’s maintenance of effort (MOE)
level was $113,142,559. SCAQMD’s
final Federal Financial Report for FY—
2012 indicates that SCAQMD’s
maintenance of effort (MOE) level is at
$108,291,832.

The projected MOE is not sufficient to
meet the MOE requirements under the
CAA section 105 because it is not equal
to or greater than the MOE for the
previous fiscal year. In order for the
SCAQMD to be eligible to receive its
FY2013 CAA section 105 grant, EPA
must make a determination (after notice
and an opportunity for a public hearing)
that the reduction in expenditures is
attributable to a non-selective reduction
in the expenditures in the programs of
the South Coast Air Quality
Management District. The shortfall
stems from a decline of 12.4% in
stationary sources revenue from
FY2008-09 to FY-2011-12 as reflected
in the table below:

Comparison of Stationary Source Revenues

| Description Actual FY 2008-09 Actual FY 2011-12 Difference
Stationary Source $91,472,243 $79,815,562 ($11,656,681)
Revenues

The SCAQMD is a single-purpose
agency whose primary source of funding
is emission fee revenue. It is the “unit
of government for section 105(c)(2)
purposes.”

The decline in stationary source
revenues would have been even more
pronounced had it not been for the
SCAQMD Governing Board-adopted fee
increases totaling 5.9% over the last
three years. The net loss of stationary
revenues has given SCAQMD no choice
but to reduce its budget and find less
costly ways to meet its mandate. Over
the past several years actions were
undertaken by SCAQMD to balance its
budget by reducing overall
expenditures, including deleting or not
funding vacant positions, implementing
a hiring freeze, enacting pension reform,
reducing services and supplies
expenditures, and utilizing reserves.

Since FY2009-10, SCAQMD has
supplemented revenues with $18.5
million in reserves to balance the budget
and meet program requirements.

In addition to the conditions
described above, an increase in
expenditures relating to permitting
activities under Title V of CAA, 42
U.S.C. 7661-7661—f and an increase in
non-recurrent capital expenditures in
the amount of $1,406,240 have resulted
in a reduction in the non-federal share
which also contributed to a decrease in
the FY12 MOE level.

Based on: (1) SCAQMD’s inability to
levy taxes, (2) regulated and voluntary
emissions reductions, (3) the general
economic downturn, (4) voter approval
of Proposition 26, (5) an overall decline
in stationary source revenue, (6)
expenditure cuts, (7) use of financial
reserves to balance the budget,
(8)increased Title V permitting

activities, and (9) an increase in non-
recurrent capital expenditures, the
request for a reset of SCAQMD’s MOE
meets the criteria for a non-selective
reduction determination.

Although SCAQMD receives less than
5 percent of its support from the section
105 grant, the loss of that funding would
seriously impact SCAQMD’s ability to
carry out its clean air program. The
revenue generated from Stationary
Sources over the last 10 years is detailed
below.

Stationary
sources (1)

62,835,710
61,461,482
64,613,635
68,483,189
75,200,253
82,800,004
91,472,243
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Stationary
sources (1)

81,097,647
78,787,371
79,815,562

The SCAQMD’s MOE reduction
resulted from a loss of revenues due to
circumstances beyond its control. EPA
proposes to determine that the
SCAQMD lower the FY2012 MOE level
to $108,291,832 to meet the CAA
section 105(c)(2) criteria as resulting
from a non-selective reduction of
expenditures.

This notice constitutes a request for
public comment and an opportunity for
public hearing as required by the Clean
Air Act. All written comments received
by April 17, 2013 on this proposal will
be considered. EPA will conduct a
public hearing on this proposal only if
a written request for such is received by
EPA at the address above by April 17,
2013. If no written request for a hearing
is received, EPA will proceed to the
final determination. While notice of the
final determination will not be
published in the Federal Register,
copies of the determination can be
obtained by sending a written request to
Gary Lance at the above address.

Dated: March 6, 2013.
Jared Blumenfeld,
Regional Administrator, Region IX.
[FR Doc. 2013—-05923 Filed 3—-15-13; 8:45 am]|
BILLING CODE P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Parts 414 and 419
[CMS—-1455-P]
RIN 0938-AR73

Medicare Program; Part B Inpatient
Billing in Hospitals

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Proposed rule.

SUMMARY: The proposed rule would
revise Medicare Part B billing policies
when a Part A claim for an hospital
inpatient admission is denied as not
medically reasonable and necessary.
DATES: To be assured consideration,
comments must be received at one of
the addresses provided below, no later
than 5 p.m. on May 17, 2013.

ADDRESSES: In commenting, please refer
to file code CMS—-1455—P. Because of
staff and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission.

You may submit comments in one of
four ways (please choose only one of the
ways listed):

1. Electronically. You may submit
electronic comments on this document
to http://www.regulations.gov. Follow
the “Submit a comment” instructions.

2. By regular mail. You may mail
written comments to the following
address ONLY: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, Attention:
CMS-1455-P, P.O. Box 8013, Baltimore,
MD 21244-8013.

Please allow sufficient time for mailed
comments to be received before the
close of the comment period.

3. By express or overnight mail. You
may send written comments to the
following address ONLY: Centers for
Medicare & Medicaid Services,
Department of Health and Human
Services, Attention: CMS—1455—-P, Mail
Stop C4-26-05, 7500 Security
Boulevard, Baltimore, MD 21244-1850.

4. By hand or courier. Alternatively,
you may deliver (by hand or courier)
your written comments ONLY to the
following addresses prior to the close of
the comment period:

a. For delivery in Washington, DC—
Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, Room 445—G, Hubert
H. Humphrey Building, 200
Independence Avenue SW.,
Washington, DC 20201.

(Because access to the interior of the
Hubert H. Humphrey Building is not
readily available to persons without
federal government identification,
commenters are encouraged to leave
their comments in the CMS drop slots
located in the main lobby of the
building. A stamp-in clock is available
for persons wishing to retain a proof of
filing by stamping in and retaining an
extra copy of the comments being filed.)

b. For delivery in Baltimore, MD—
Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, 7500 Security
Boulevard, Baltimore, MD 21244-1850.

If you intend to deliver your
comments to the Baltimore address, call
telephone number (410) 786-7195 in
advance to schedule your arrival with
one of our staff members.

Comments erroneously mailed to the
addresses indicated as appropriate for
hand or courier delivery may be delayed
and received after the comment period.

For information on viewing p