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Presidential Documents

Title 3—

The President

Notice of March 3, 2022

Continuation of the National Emergency With Respect to Iran

On March 15, 1995, by Executive Order 12957, the President declared a
national emergency pursuant to the International Emergency Economic Pow-
ers Act (50 U.S.C. 1701-1706), to deal with the unusual and extraordinary
threat to the national security, foreign policy, and economy of the United
States constituted by the actions and policies of the Government of Iran.
On May 6, 1995, the President issued Executive Order 12959, imposing
more comprehensive sanctions on Iran to further respond to this threat.
On August 19, 1997, the President issued Executive Order 13059, consoli-
dating and clarifying those previous orders. The President took additional
steps pursuant to this national emergency in Executive Order 13553 of
September 28, 2010; Executive Order 13574 of May 23, 2011; Executive
Order 13590 of November 20, 2011; Executive Order 13599 of February
5, 2012; Executive Order 13606 of April 22, 2012; Executive Order 13608
of May 1, 2012; Executive Order 13622 of July 30, 2012; Executive Order
13628 of October 9, 2012; Executive Order 13645 of June 3, 2013; Executive
Order 13716 of January 16, 2016, which revoked Executive Orders 13574,
13590, 13622, 13645, and provisions of Executive Order 13628; Executive
Order 13846 of August 6, 2018, which revoked Executive Orders 13716
and 13628; Executive Order 13871 of May 8, 2019; Executive Order 13876
of June 24, 2019; Executive Order 13902 of January 10, 2020; and Executive
Order 13949 of September 21, 2020.

The actions and policies of the Government of Iran—including its prolifera-
tion and development of missiles and other asymmetric and conventional
weapons capabilities, its network and campaign of regional aggression, its
support for terrorist groups, and the malign activities of the Islamic Revolu-
tionary Guard Corps and its surrogates—continue to pose an unusual and
extraordinary threat to the national security, foreign policy, and economy
of the United States.

For these reasons, the national emergency declared on March 15, 1995,
must continue in effect beyond March 15, 2022. Therefore, in accordance
with section 202(d) of the National Emergencies Act (50 U.S.C. 1622(d)),
I am continuing for 1 year the national emergency with respect to Iran
declared in Executive Order 12957. The emergency declared by Executive
Order 12957 constitutes an emergency separate from that declared on Novem-
ber 14, 1979, by Executive Order 12170, in connection with the hostage
crisis. This renewal, therefore, is distinct from the emergency renewal of
November 9, 2021.
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This notice shall be published in the Federal Register and transmitted to

ot

THE WHITE HOUSE,

March 3, 2022.
[FR Doc. 2022-04907

Filed 3-4-22; 8:45 am]
Billing code 3395-F2-P
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[FR Doc. 2022-04908
Filed 3—4-22; 8:45 am)]
Billing code 3395-F2-P

Presidential Documents

Notice of March 3, 2022

Continuation of the National Emergency With Respect to
Venezuela

On March 8, 2015, the President issued Executive Order 13692, declaring
a national emergency with respect to the situation in Venezuela, including
the Government of Venezuela’s erosion of human rights guarantees, persecu-
tion of political opponents, curtailment of press freedoms, use of violence
and human rights violations and abuses in response to antigovernment pro-
tests, and arbitrary arrest and detention of antigovernment protesters, as
well as the exacerbating presence of significant government corruption.

The President took additional steps pursuant to this national emergency
in Executive Order 13808 of August 24, 2017; Executive Order 13827 of
March 19, 2018; Executive Order 13835 of May 21, 2018; Executive Order
13850 of November 1, 2018; Executive Order 13857 of January 25, 2019;
and Executive Order 13884 of August 5, 2019.

The circumstances, as described in Executive Order 13692 and in subsequent
Executive Orders issued with respect to Venezuela, have not improved,
and they continue to pose an unusual and extraordinary threat to the national
security and foreign policy of the United States. Therefore, in accordance
with section 202(d) of the National Emergencies Act (50 U.S.C. 1622(d)),
I am continuing for 1 year the national emergency declared in Executive
Order 13692.

This notice shall be published in the Federal Register and transmitted to

the Congress.

THE WHITE HOUSE,
March 3, 2022.
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2021-1019; Project
Identifier 2020-CE—-006—AD; Amendment
39-21956; AD 2022-05-05]

RIN 2120-AA64
Airworthiness Directives; Schempp-
Hirth Flugzeugbau GmbH Gliders

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
Schempp-Hirth Flugzeugbau GmbH
Model Ventus-2a and Ventus-2b gliders.
This AD was prompted by mandatory
continuing airworthiness information
(MCAI) originated by an aviation
authority of another country to identify
and correct an unsafe condition on an
aviation product. The MCAI describes
the unsafe condition as severe corrosion
on the inboard flaperon actuation push
rods and ball bearing connecting the
flaperon push rod to the bell crank
inside the wing. This AD requires
inspecting the affected parts of the
flaperon control in the wings and taking
corrective actions if necessary. The FAA
is issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective April 11,
2022.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of April 11, 2022.

ADDRESSES: For service information
identified in this final rule, contact
Schempp-Hirth Flugzeugbau GmbH,
Krebenstrasse 25, 73230 Kirchheim/
Teck, Germany; phone: +49 7021 7298—
0; fax: +49 7021 7298-199; email: info@
schempp-hirth.com; website: https://
www.schempp-hirth.com. You may
view this service information at the

FAA, Airworthiness Products Section,
Operational Safety Branch, 901 Locust,
Kansas City, MO 64106. For information
on the availability of this material at the
FAA, call (817) 222-5110. It is also
available at https://www.regulations.gov
by searching for and locating Docket No.
FAA-2021-1019.

Examining the AD Docket

You may examine the AD docket at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2021-1019; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
final rule, the MCAI, any comments
received, and other information. The
address for Docket Operations is U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE, Washington, DC
20590.

FOR FURTHER INFORMATION CONTACT: Jim
Rutherford, Aviation Safety Engineer,
General Aviation & Rotorcraft Section,
International Validation Branch, FAA,
901 Locust, Room 301, Kansas City, MO
64106; phone: (816) 329—-4165; email:
jim.rutherford@faa.gov.

SUPPLEMENTARY INFORMATION:

Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all Schempp-Hirth
Flugzeugbau GmbH Model Ventus-2a
and Ventus-2b gliders. The NPRM
published in the Federal Register on
December 6, 2021 (86 FR 68937). The
NPRM was prompted by MCAI
originated by the European Union
Aviation Safety Agency (EASA), which
is the Technical Agent for the Member
States of the European Union. EASA
issued AD 2020-0063, dated March 18,
2020 (referred to after this as “‘the
MCATI”), to address an unsafe condition
on Schempp-Hirth Flugzeugbau GmbH
Models Ventus-2a, Ventus-2b, Ventus-

2¢, Ventus-2cM, and Ventus-2cT gliders.

The MCAI states:

Severe corrosion has been found on the
inboard flaperon actuation push rod of some
sailplanes. Subsequent investigation
determined that, when water ballast is
dumped in flight, some water may be sucked
into the wing upper side and enter the wing
via the flaperon push rod. Intruding water
may cause corrosion especially on the ball

bearing connecting the flaperon push rod to
the bell crank inside the wing.

This condition, if not detected an[d]
corrected, could lead to hard steering (when
the ball bearing is damaged) or increased
play (when the ball bearing has failed),
possibly resulting in reduced control of the
(powered) sailplane.

To address this potential unsafe condition,
Schempp-Hirth Flugzeugbau GmbH issued
the [technical note] TN to provide inspection
and replacement instructions.

For the reason described above, this
[EASA] AD requires repetitive inspections of
the affected parts, as identified in the TN,
and, depending on findings, replacement
with serviceable parts.

You may examine the MCALI in the
AD docket at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2021—
1019.

In the NPRM, the FAA proposed to
require compliance with the version of
the TN (revision 2) identified in the
MCAL The FAA is issuing this AD to
address the unsafe condition on these
products.

Discussion of Final Airworthiness
Directive

Comments

The FAA received no comments on
the NPRM or on the determination of
the costs.

Changes Made to This AD

After the NPRM was issued, the FAA
received a copy of Schempp-Hirth
Flugzeugbau GmbH Working
Instructions for Technical Note No.
349-42/825-57, Revision 4, dated
August 31, 2020. This revision of the TN
provides clarification regarding the
inspection area and instructions
(including specifying that the mount is
an affected part that must be inspected),
the types of corrosion, and repair
methods and instructions. This revision
of the service information does not
require additional work, because it does
not impose any substantive changes to
the procedures in revision 2.

As aresult, the FAA has revised
paragraph (g) of this AD to specify that
the mount is an affected part that must
be inspected and to require compliance
with Schempp-Hirth Flugzeugbau
GmbH Working Instructions for
Technical Note No. 349-42/825-57,
Revision 4, dated August 31, 2020. The
FAA has also added paragraph (h) of
this AD to provide credit for work done
before the effective date of the AD using


https://www.schempp-hirth.com
https://www.schempp-hirth.com
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
mailto:info@schempp-hirth.com
mailto:info@schempp-hirth.com
mailto:jim.rutherford@faa.gov

12560 Federal Register/Vol.

87, No. 44 /Monday, March 7, 2022/Rules and Regulations

Schempp-Hirth Flugzeugbau GmbH
Working Instructions for Technical Note
No. 349-42/825-57, Revision 2, dated
February 24, 2020; or Schempp-Hirth
Flugzeugbau GmbH Working
Instructions for Technical Note No.
349-42/825-57, Revision 3, dated
March 31, 2020. Lastly, the FAA has
revised the preamble of this final rule
accordingly.

Conclusion

This product has been approved by
the aviation authority of another
country and is approved for operation in
the United States. Pursuant to the FAA’s
bilateral agreement with this State of
Design Authority, it has notified the
FAA of the unsafe condition described
in the MCAI referenced above. The FAA
reviewed the relevant data and
determined that air safety requires
adopting this AD as proposed.
Accordingly, the FAA is issuing this AD
to address the unsafe condition on these
products. Except for the changes
described previously, this AD is
adopted as proposed in the NPRM.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Schempp-Hirth
Flugzeugbau GmbH Working
Instructions for Technical Note No.
349-42/825-57, Revision 4, dated
August 31, 2020. This service
information contains procedures for
inspecting the pushrod, joint head,
mount, and bell crank of the flaperon
control of the wings for corrosion or
other damage, and replacing or servicing
(repair) if necessary. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

Other Related Service Information

The FAA also reviewed Schempp-
Hirth Flugzeugbau GmbH Technical
Note No. 349-42/825-57, Revision 4,
dated August 31, 2020. This service
information specifies inspecting the
pushrod, joint head, mount, and bell
crank of the flaperon control of the
wings by following Schempp-Hirth
Flugzeugbau GmbH Working
Instructions for Technical Note No.
349-42/825-57, Revision 4, dated
August 31, 2020.

Differences Between This AD and the
MCAI

The MCAI applies to Schempp-Hirth
Flugzeugbau GmbH Model Ventus-2c,
Ventus-2cM, and Ventus-2cT gliders,
and this AD does not because they do
not have an FAA type certificate.

Costs of Compliance

The FAA estimates that this AD
affects 33 gliders of U.S. registry. The
FAA also estimates that it would take
about 1 work-hour per glider to comply
with the inspection required by this AD.
Based on these figures, the FAA
estimates the inspection cost of this AD
on U.S. operators to be $2,805 or $85
per glider, per inspection cycle.

In addition, the FAA estimates that
each repair or replacement action
required by this AD would take up to 8
work-hours and require parts costing up
to $800. Based on these figures, the FAA
estimates the repair or replacement cost
of this AD on U.S. operators to be up to
$1,480 per glider.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2022-05-05 Schempp-Hirth Flugzeugbau
GmbH: Amendment 39-21956; Docket
No. FAA-2021-1019; Project Identifier
2020-CE-006—-AD.

(a) Effective Date

This airworthiness directive (AD) is
effective April 11, 2022.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Schempp-Hirth
Flugzeugbau GmbH Model Ventus-2a and

Ventus-2b gliders, all serial numbers,
certificated in any category.

(d) Subject

Joint Aircraft System Component (JASC)
Code 2700, Flight Control System.

(e) Unsafe Condition

This AD was prompted by mandatory
continuing airworthiness information (MCAI)
originated by an aviation authority of another
country to identify and correct an unsafe
condition on an aviation product. The MCAI
describes the unsafe condition as severe
corrosion on the inboard flaperon actuation
push rods and ball bearing connecting the
flaperon push rod to the bell crank inside the
wing. The FAA is issuing this AD to prevent
hard steering and increased play. The unsafe
condition, if not addressed, could result in
reduced control of the glider.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspections and Corrective Actions

Within 90 days after the effective date of
this AD and thereafter at intervals not to
exceed 12 months, inspect the pushrod, joint
head, mount, and bell crank of the flaperon
control of the wings for corrosion and other
damage, in accordance with Action 1 in
Schempp-Hirth Flugzeugbau GmbH Working
Instructions for Technical Note No. 349-42/
825-57, Revision 4, dated August 31, 2020,
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and before further flight, repair or replace the
affected part, as applicable, in accordance
with Action 2 in Schempp-Hirth
Flugzeugbau GmbH Working Instructions for
Technical Note No. 349—42/825-57, Revision
4, dated August 31, 2020.

(h) Credit for Previous Actions

You may take credit for the actions
required by paragraph (g) of this AD if you
performed those actions before the effective
date of this AD using Schempp-Hirth
Flugzeugbau GmbH Working Instructions for
Technical Note No. 349—42/825-57, Revision
2, dated February 24, 2020; or Schempp-
Hirth Flugzeugbau GmbH Working
Instructions for Technical Note No. 349-42/
825-57, Revision 3, dated March 31, 2020.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, International Validation
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the International Validation
Branch, send it to the attention of the person
identified in paragraph (j)(1) of this AD and
email to: 9-AVS-AIR-730-AMOC@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

(1) For more information about this AD,
contact Jim Rutherford, Aviation Safety
Engineer, General Aviation & Rotorcraft
Section, International Validation Branch,
FAA, 901 Locust, Room 301, Kansas City,
MO 64106; phone: (816) 329-4165; email:
jim.rutherford@faa.gov.

(2) Refer to European Union Aviation
Safety Agency (EASA) AD 2020-0063, dated
March 18, 2020, for more information. You
may examine the EASA AD in the AD docket
at https://www.regulations.gov by searching
for and locating Docket No. FAA-2021-1019.

(3) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (k)(3) and (4) of this AD.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Schempp-Hirth Flugzeugbau GmbH
Working Instructions for Technical Note No.
349-42/825-57, Revision 4, dated August 31,
2020.

Note 1 to paragraph (k)(2)(i): This service
information contains German to English
translation. EASA used the English
translation in referencing the document from
Schempp-Hirth Flugzeugbau GmbH. For

enforceability purposes, the FAA will cite
references to the service information in
English as it appears on the document.

(ii) [Reserved]

(3) For service information identified in
this AD, contact Schempp-Hirth Flugzeugbau
GmbH, Krebenstrasse 25, 73230 Kirchheim/
Teck, Germany; phone: +49 7021 7298-0; fax:
+49 7021 7298-199; email: info@schempp-
hirth.com; website: https://www.schempp-
hirth.com.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 901 Locust,
Kansas City, MO 64106. For information on
the availability of this material at the FAA,
call (817) 222-5110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email: fr.inspection@nara.gov, or go to:
https://www.archives.gov/federal-register/cfr/
ibr-locations.html.

Issued on February 17, 2022.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2022—-04650 Filed 3—4-22; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2021-0664; Project
Identifier AD-2021-00158-T; Amendment
39-21938; AD 2022-03-21]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 787-8,
787-9, and 787-10 airplanes. This AD
was prompted by significant changes,
including new or more restrictive
requirements, made to the airworthiness
limitations (AWLs) related to fuel tank
ignition prevention and the nitrogen
generation system. This AD requires
revising the existing maintenance or
inspection program, as applicable, to
incorporate new or more restrictive
airworthiness limitations. The FAA is
issuing this AD to address the unsafe
condition on these products.
DATES: This AD is effective April 11,
2022.

The Director of the Federal Register
approved the incorporation by reference

of a certain publication listed in this AD
as of April 11, 2022.

ADDRESSES: For service information
identified in this final rule, contact
Boeing Commercial Airplanes,
Attention: Contractual & Data Services
(C&DS), 2600 Westminster Blvd., MC
110-SK57, Seal Beach, CA 90740-5600;
telephone 562—-797-1717; internet
https://www.myboeingfleet.com. You
may view this service information at the
FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2021—
0664.

Examining the AD Docket

You may examine the AD docket at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2021-0664; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
final rule, any comments received, and
other information. The address for
Docket Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: Tak
Kobayashi, Aerospace Engineer,
Propulsion Section, FAA, Seattle ACO
Branch, 2200 South 216th St., Des
Moines, WA; phone: 206-231-3553;
email: Takahisa.Kobayashi@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain The Boeing Company
Model 787-8, 787-9, and 787-10
airplanes. The NPRM published in the
Federal Register on October 6, 2021 (86
FR 55538). The NPRM was prompted by
significant changes, including new or
more restrictive requirements, made to
the AWLs related to fuel tank ignition
prevention and the nitrogen generation
system. In the NPRM, the FAA proposed
to require revising the existing
maintenance or inspection program, as
applicable, to incorporate new or more
restrictive airworthiness limitations.
The FAA is issuing this AD to address
ignition sources inside the fuel tanks
and increased flammability exposure of
the fuel tanks caused by latent failures,
alterations, repairs, or maintenance
actions, which could result in a fuel
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tank explosion and consequent loss of
an airplane.

Discussion of Final Airworthiness
Directive

Comments

The FAA received comments from the
Air Line Pilots Association,
International (ALPA) and United
Airlines who supported the NPRM
without change.

The FAA received additional
comments from two commenters,
including Boeing and American Airlines
(AA). The following presents the
comments received on the NPRM and
the FAA’s response to each comment.

Request To Clarify Applicability

Boeing asked for clarification that the
applicability specified in the proposed
AD is the same as the effectivity
specified in the referenced service
information. Boeing stated that the
effectivity in the service information
mandated by the proposed AD does not
apply to Model 787-8 airplanes having
line numbers 1 through 5.

The FAA agrees that this AD does not
apply to Model 787-8 airplanes having
line numbers 1 through 5. The FAA has
changed paragraph (c) of this AD
accordingly.

Request To Clarify Applicability for
AWL No. 57-AWL-13

Boeing and AA asked for clarification
that the initial compliance time
specified in paragraph (g)(11)(ii)(B) of
the proposed AD is applicable only to
Model 787 airplanes having line
numbers 10, 13, and 15 through 19
inclusive. Boeing stated that AWL No.
57—-AWL-13 explicitly identifies those
specific line numbers instead of
referring to Boeing Service Bulletin
B787—81205—-SB570030—-00. AA stated
that for airplanes not included in the
effectivity of the referenced service
bulletin, operators could misinterpret
the actions required by paragraph
(g)(11)(ii)(B) for those airplanes,
regardless of the applicability specified
in AWL No. 57-AWL-13.

The FAA agrees that the initial
compliance time specified in paragraph
(g)(11)(ii)(B) of this AD is applicable
only to Model 787 airplanes having line
numbers 10, 13, and 15 through 19
inclusive. The FAA has revised
paragraph (g)(11)(ii)(B) accordingly.

Request To Clarify Applicability in
Airworthiness Limitation Instruction
(ALI)

Boeing asked for clarification that the
initial compliance time for performing
an inspection in accordance with each
ALI task specified in paragraphs (g)(1)

through (14) of the proposed AD is
applicable only to the airplanes
specified in the applicability of each
ALI task. Boeing also asked for
clarification that the proposed AD does
not supersede the applicability of the
ALI tasks. Boeing stated that each ALI
task has a unique applicability, and
some of these tasks only apply to a
subset of the airplanes affected by the
proposed AD.

The FAA agrees to provide
clarification. This AD requires
incorporation of the service information
into the maintenance or inspection
program. After this action is done,
compliance with each ALI or critical
design configuration control limitation
(CDCCL) task incorporated into the
maintenance or inspection program is
required by the operating rules in 14
CFR 91.403(c) and 43.16. This AD does
not change or supersede any ALI or
CDCCL task or its applicability.
Compliance is based on the
applicability specified in each ALI or
CDCCL task. Therefore, the FAA has not
changed this AD in this regard.

Request To Clarify ‘“‘Recent Inspection”

Boeing asked for clarification
regarding a recent inspection referenced
in the sub-paragraphs to paragraphs
(g)(1) through (14) of the proposed AD.
Boeing asked that the FAA clarify that
a recent inspection performed on an
airplane can be the inspection done in
accordance with an ALI task of the
existing maintenance or inspection
program applicable to that airplane.
Boeing stated that without clarification,
its interpretation is that the initial
inspections are required to be performed
in accordance with the ALI tasks
provided in the service information
mandated by paragraph (g) of the AD.

The FAA agrees to provide
clarification. The initial compliance
time specified in the sub-paragraphs to
paragraph (g)(1) through (14) of this AD
is the compliance time to perform the
first inspection in accordance with each
ALl task, after incorporation of the
service information into the
maintenance or inspection program as
required by paragraph (g) of this AD.
The “most recent” inspection
referenced in those paragraphs is the
inspection performed in accordance
with an ALI task of the operator’s
existing maintenance or inspection
program prior to incorporation of the
service information mandated by
paragraph (g) of this AD. Certain ALI
tasks from the same or earlier revisions
of the service information mandated by
paragraph (g) of this AD should already
exist in the maintenance or inspection
program. The requirements of

paragraphs (g)(1) through (14) of this AD
are intended to address the transition to
the ALI tasks after accomplishment of
the actions required by paragraph (g) of
this AD, without disrupting the existing
inspection intervals. Therefore, the FAA
has not changed this AD in this regard.

Request To Extend Compliance Time

Boeing asked that the compliance
time to revise the maintenance/
inspection program required by
paragraph (g) of the proposed AD be
changed from 180 to 240 days. Boeing
stated that the majority of the
inspections require entry into a wet fuel
cell to access and possibly repair
structural sealant applications, at
unique facilities and with significant
aircraft downtime. Boeing added that an
extension of the compliance time to 240
days would allow additional flexibility
to operators. Boeing also asked whether
an initial inspection done within 180
days after the effective date of the AD
must be performed in accordance with
the service information mandated by
this AD or if it is allowed to be
performed under the existing
maintenance or inspection program
applicable to that airplane. Boeing
stated that performing the initial
inspection within 180 days after the
effective date of the AD seems to
conflict with the requirement to revise
the maintenance or inspection program
within 180 days after the effective date
of the AD.

The FAA does not agree to extend the
compliance time to revise the
maintenance/inspection program
required by paragraph (g) of this AD
from 180 to 240 days because the FAA
has determined that this compliance
time is adequate for operators to
incorporate maintenance or inspection
program changes for their affected fleet.
The 180-day compliance time required
by paragraph (g) is unrelated to the
initial compliance time for performing
the inspections in accordance with each
ALI task specified in the service
information mandated by this AD.
Paragraph (g) requires incorporation of
the service information into the
maintenance or inspection program
within 180 days after the effective date
of this AD. Once the maintenance/
inspection program has been revised,
compliance with each ALI or CDCCL
task of the maintenance or inspection
program is required by the operating
rules in 14 CFR 91.403(c) and 43.16. For
clarification, the initial compliance time
to perform an inspection after
incorporation of the service information
into the maintenance or inspection
program is specified in paragraphs (g)(1)
through (14) of this AD. Therefore, the
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FAA has not changed this AD in this
regard.

Request To Add Revision Level to a
Certain Service Bulletin Reference

AA asked that the FAA specify the
revision level of Boeing Service Bulletin
B787-81205-SB570030-00, referenced
in paragraph (g)(11)(ii)(A) of the
proposed AD. AA stated that specifying
the revision level of the service bulletin
will reduce any ambiguity for the
requirements associated with that
revision level.

The FAA does not agree to include
the revision level of Boeing Service
Bulletin B787-81205—-SB570030-00.
Including the revision level of the
referenced service bulletin could
potentially conflict with another AD
that mandates that service bulletin.
Boeing Service Bulletin B787-81205—
SB570030-00, Issue 001, dated March
17, 2017, is required by AD 2018-11-13,
Amendment 39-19301 (83 FR 25894,
June 5, 2018) (AD 2018-11-13). If a later
revision of that service bulletin is issued
in the future as an (alternative method
of compliance) AMOC to AD 2018-11—
13, the actions in the later revision can
be done equivalent to Issue 001.
Specifying “Issue 001 or later” in
paragraph (g)(11)(ii)(A) of this AD
would make it consistent with the
requirements in AD 2018-11-13;
however, if AD 2018-11-13 must be
superseded to mandate a later revision
of the service bulletin, this AD would
also have to be superseded if the
revision level of the service bulletin is
specified. Therefore, the FAA has
determined that the revision level of the
referenced service bulletin will not be
included in this AD, and has not
changed this AD in this regard.

Conclusion

The FAA reviewed the relevant data,
considered any comments received, and
determined that air safety requires
adopting this AD as proposed. Except
for minor editorial changes, and any
other changes described previously, this
AD is adopted as proposed in the
NPRM. None of the changes will
increase the economic burden on any
operator.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Boeing 787
Special Compliance Items/
Airworthiness Limitations, D011Z009—
03-04, dated August 2018. This service
information specifies AWLs that include
ALIs and CDCCLs related to fuel tank
ignition prevention and the nitrogen
generation system. This service
information is reasonably available

because the interested parties have
access to it through their normal course
of business or by the means identified
in ADDRESSES.

Costs of Compliance

The FAA estimates that this AD
affects 121 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this AD:

The FAA has determined that revising
the existing maintenance or inspection
program takes an average of 90 work-
hours per operator, although the agency
recognizes that this number may vary
from operator to operator. Since
operators incorporate maintenance or
inspection program changes for their
affected fleet(s), the FAA has
determined that a per-operator estimate
is more accurate than a per-airplane
estimate. Therefore, the FAA estimates
the average total cost per operator to be
$7,650 (90 work-hours x $85 per work-
hour).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,

on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2022-03-21 The Boeing Company:
Amendment 39-21938; Docket No.
FAA-2021-0664; Project Identifier AD—
2021-00158-T.

(a) Effective Date

This airworthiness directive (AD) is
effective April 11, 2022.

(b) Affected ADs

This AD affects AD 2018-11-13,
Amendment 39-19301 (83 FR 25894, June 5,
2018) (AD 2018-11-13).

(c) Applicability

This AD applies to The Boeing Company
Model 787-8, 787-9, and 787-10 airplanes,
certificated in any category, having line
numbers (L/Ns) 6 through 871 inclusive,
excluding L/N 688; and L/Ns 873, 875, 877,
878, 879, 881, and 883.

(d) Subject

Air Transport Association (ATA) of
America Code 28, Fuel.

(e) Unsafe Condition

This AD was prompted by significant
changes, including new and more restrictive
requirements, made to the airworthiness
limitations (AWLSs) related to fuel tank
ignition prevention and the nitrogen
generation system. The FAA is issuing this
AD to address ignition sources inside the fuel
tanks and increased flammability exposure of
the fuel tanks caused by latent failures,
alterations, repairs, or maintenance actions,
which could result in a fuel tank explosion
and consequent loss of an airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Maintenance or Inspection Program
Revision

Within 180 days after the effective date of
this AD, revise the existing maintenance or
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inspection program, as applicable, to
incorporate the information specified in
Sections C through F of Boeing 787 Special
Compliance Items/Airworthiness
Limitations, D011Z009-03—-04, dated August
2018. The initial compliance time for doing
the airworthiness limitation instruction (ALI)
tasks specified in Sections C through F of
Boeing 787 Special Compliance Items/
Airworthiness Limitations, D011Z009-03—-04,
dated August 2018, as applicable for each
airplane, is at the times specified in
paragraphs (g)(1) through (14) of this AD.

(1) For AWL No. 28—AWL-89, “Fuel
Quantity Data Concentrator (FQDC) Bracket
Inspections,” at the applicable time in
paragraph (g)(1)() or (ii) of this AD.

(i) For airplanes on which an inspection
was performed as specified in AWL No. 28—
AWL-89: Within 5 years or 10,000 flight
cycles, whichever occur first after the most
recent inspection was performed as specified
in AWL No. 28—AWL-89.

(ii) For airplanes on which no initial
inspection was performed: Within 5 years or
10,000 flight cycles, whichever occurs first
after the date of issuance of the original
standard airworthiness certificate or the date
of issuance of the original export certificate
of airworthiness.

(2) For AWL No. 57-AWL-01, “Edge and
Fillet Seals at Stringer and Spar Locations
(Zone 2),” at the applicable time in paragraph
(g)(2)(1) or (ii) of this AD.

(i) For airplanes on which an inspection
was performed as specified in AWL No. 57—
AWL~01: Within 12 years or 24,000 flight
cycles, whichever occurs first after the most
recent inspection was performed as specified
in AWL No. 57-AWL-01.

(ii) For airplanes on which no initial
inspection was performed: Within 12 years or
24,000 flight cycles, whichever occurs first
after the date of issuance of the original
standard airworthiness certificate or the date
of issuance of the original export certificate
of airworthiness.

(3) For AWL No. 57-AWL-02, “Fasteners
on Bare Carbon Fiber Reinforced Plastic
(CFRP) Stripes,” at the applicable time in
paragraph (g)(3)(i) or (ii) of this AD.

(i) For airplanes on which an inspection
was performed as specified in AWL No. 57—
AWL-02: Within 12 years or 24,000 flight
cycles, whichever occurs first after the most
recent inspection was performed as specified
in AWL No. 57-AWL-02.

(ii) For airplanes on which no initial
inspection was performed: Within 12 years or
24,000 flight cycles, whichever occurs first
after the date of issuance of the original
standard airworthiness certificate or the date
of issuance of the original export certificate
of airworthiness.

(4) For AWL No. 57-AWL-03, ‘“Head-in-
tank Thin-Sleeved Interference-Fit Fasteners
with Heads in the Fuel Tank” at the
applicable time in paragraph (g)(4)(i) or (ii)
of this AD.

(i) For airplanes on which an inspection
was performed as specified in AWL No. 57—
AWL-03: Within 12 years or 24,000 flight
cycles, whichever occurs first after the most
recent inspection was performed as specified
in AWL No. 57-AWL-03.

(ii) For airplanes on which no initial
inspection was performed: Within 12 years or

24,000 flight cycles, whichever occurs first
after the date of issuance of the original
standard airworthiness certificate or the date
of issuance of the original export certificate
of airworthiness.

(5) For AWL No. 57-AWL-05, “Titanium
Collars—BACC30CT Fasteners (Clearance
Fit).” at the applicable time in paragraph
(g)(5)(i) or (ii) of this AD.

(i) For airplanes on which an inspection
was performed as specified in AWL No. 57—
AWL-05: Within 12 years or 24,000 flight
cycles, whichever occurs first after the most
recent inspection was performed as specified
in AWL No. 57-AWL-05.

(ii) For airplanes on which no initial
inspection was performed: Within 12 years or
24,000 flight cycles, whichever occurs first
after the date of issuance of the original
standard airworthiness certificate or the date
of issuance of the original export certificate
of airworthiness.

(6) For AWL No. 57-AWL-06, “Titanium
Collars—BACC30CY Collars (Interference-Fit
with Swaged Collars)” at the applicable time
in paragraph (g)(6)(i) or (ii) of this AD.

(i) For airplanes on which an inspection
was performed as specified in AWL No. 57—
AWL-06: Within 12 years or 24,000 flight
cycles, whichever occurs first after the most
recent inspection was performed as specified
in AWL No. 57-AWL-06.

(ii) For airplanes on which no initial
inspection was performed: Within 12 years or
24,000 flight cycles, whichever occurs first
after the date of issuance of the original
standard airworthiness certificate or the date
of issuance of the original export certificate
of airworthiness.

(7) For AWL No. 57-AWL-07, “Tension-
rated Bolt Locations at Side of Body (SOB)
and Nacelle Fittings” at the applicable time
in paragraph (g)(7)(i) or (ii) of this AD.

(i) For airplanes on which an inspection
was performed as specified in AWL No. 57—
AWL-07: Within 12 years or 24,000 flight
cycles, whichever occurs first after the most
recent inspection was performed as specified
in AWL No. 57-AWL-07.

(ii) For airplanes on which no initial
inspection was performed: Within 12 years or
24,000 flight cycles, whichever occurs first
after the date of issuance of the original
standard airworthiness certificate or the date
of issuance of the original export certificate
of airworthiness.

(8) For AWL No. 57-AWL-08, “‘Dielectric
Top on Wing Surface,” at the applicable time
in paragraph (g)(8)(i) or (ii) of this AD.

(i) For airplanes on which an inspection
was performed as specified in AWL No. 57—
AWL-08: Within 6 years or 12,000 flight
cycles, whichever occurs first after the most
recent inspection was performed as specified
in AWL No. 57-AWL-08.

(ii) For airplanes on which no initial
inspection was performed: Within 6 years or
12,000 flight cycles, whichever occurs first
after the date of issuance of the original
standard airworthiness certificate or the date
of issuance of the original export certificate
of airworthiness.

(9) For AWL No. 57-AWL-09, “Inspection
Requirements for Class 1A Seal Installations
created as a result of Boeing Material Review
Board,” at the applicable time in paragraph
(g)(9)(i) or (ii) of this AD.

(i) For airplanes on which an inspection
was performed as specified in AWL No. 57—
AWL-09: Within 12 years or 24,000 flight
cycles, whichever occurs first after the most
recent inspection was performed as specified
in AWL No. 57-AWL-09.

(ii) For airplanes on which no initial
inspection was performed: Within 12 years or
24,000 flight cycles, whichever occurs first
after the date of issuance of the original
standard airworthiness certificate or the date
of issuance of the original export certificate
of airworthiness.

(10) For AWL No. 57-AWL-10,
“Inspection Requirements for In-Tank
Fasteners near Side of Body (SOB) Rib and
between Ribs 7 and 18,” at the applicable
time in paragraph (g)(10)(i) or (ii) of this AD.

(i) For airplanes on which an inspection
was performed as specified in AWL No. 57—
AWL~10: Within 12 years or 24,000 flight
cycles, whichever occurs first after the most
recent inspection was performed as specified
in AWL No. 57-AWL-10.

(ii) For airplanes on which no initial
inspection was performed: Within 12 years or
24,000 flight cycles, whichever occurs first
after the date of issuance of the original
standard airworthiness certificate or the date
of issuance of the original export certificate
of airworthiness.

(11) For AWL No. 57-AWL~13,
“Inspection Requirements for In-Tank
Fasteners and Edge Seal near Disbond
Arrestment (DBA) Fastener Installations in
Lightning Zone 2,” at the applicable time in
paragraph (g)(11)(i) or (ii) of this AD.

(i) For airplanes on which an inspection
was performed as specified in AWL No. 57—
AWL—-13: Within 12 years or 24,000 flight
cycles, whichever occurs first after the most
recent inspection was performed as specified
in AWL No. 57-AWL-13.

(ii) For airplanes on which no initial
inspection was performed: At the applicable
time in paragraph (g)(11)(ii)(A) or (B) of this
AD

(A) For airplanes on which Boeing Service
Bulletin B787-81205-SB570030-00 is
applicable: Within 12 years or 24,000 flight
cycles, whichever occurs first after the
incorporation of Boeing Service Bulletin
B787-81205-SB570030-00.

(B) For airplanes having line numbers 10,
13, and 15 through 19 inclusive: Within 12
years or 24,000 flight cycles, whichever
occurs first after the date of issuance of the
original standard airworthiness certificate or
the date of issuance of the original export
certificate of airworthiness.

(12) For AWL No. 57-AWL-14,
“Supplemental Inspection Requirements for
Pre-cured Sealant Caps, Fillet Seals, and
Edge Seals associated Stringer Splice Fitting
Installation located at Right Wing Upper
Panel Stringer No. 3, just Outboard of the
Side of Body Rib,” at the applicable time in
paragraph (g)(12)(i) or (ii) of this AD.

(i) For airplanes on which an inspection
was performed as specified in AWL No. 57—
AWL~14: Within 12 years or 24,000 flight
cycles whichever occurs first after the most
recent inspection was performed as specified
in AWL No. 57-AWL-14.

(ii) For airplanes on which no initial
inspection was performed: Within 12 years or



Federal Register/Vol.

87, No. 44 /Monday, March 7, 2022/Rules and Regulations

12565

24,000 flight cycles, whichever occurs first
after the date of issuance of the original
standard airworthiness certificate or the date
of issuance of the original export certificate
of airworthiness.

(13) For AWL No. 57-AWL~15,
“Inspection Requirements for Pre-cured
Sealant Caps, Injection Seals, Fillet Seals,
and Edge Seals associated with the Wing
Lower Panel Stringer Attachments to the
Lower Side of Body (SOB) Chord,” at the
applicable time in paragraph (g)(13)(i) or (ii)
of this AD.

(i) For airplanes on which an inspection
was performed as specified in AWL No. 57—
AWL~15: Within 12 years or 24,000 flight
cycles, whichever occurs first after the most
recent inspection was performed as specified
in AWL No. 57-AWL~-15.

(ii) For airplanes on which no initial
inspection was performed: Within 12 years or
24,000 flight cycles, whichever occurs first
after the date of issuance of the original
standard airworthiness certificate or the date
of issuance of the original export certificate
of airworthiness.

(14) For AWL No. 57-AWL~-16,
“Supplemental Inspection Requirements for
Edge Seals located at Left Wing Upper Panel
Stringer No. 19, Between Ribs 8 and 9,” at
the applicable time in paragraph (g)(14)(i) or
(ii) of this AD.

(i) For airplanes on which an inspection
was performed as specified in AWL No. 57—
AWL-16: Within 12 years or 24,000 flight
cycles, whichever occurs first after the most
recent inspection was performed as specified
in AWL No. 57-AWL-16.

(ii) For airplanes on which no initial
inspection was performed: Within 12 years or
24,000 flight cycles, whichever occurs first
after the date of issuance of the original
standard airworthiness certificate or the date
of issuance of the original export certificate
of airworthiness.

(h) No Alternative Actions, Intervals, or
Critical Design Configuration Control
Limitations

After the existing maintenance or
inspection program has been revised as
required by paragraph (g) of this AD, no
alternative actions (e.g., inspections),
intervals, or critical design configuration
control limitation (CDCCLs) may be used
unless the actions, intervals, and CDCCLs are
approved as an alternative method of
compliance (AMOC) in accordance with the
procedures specified in paragraph (j) of this
AD.

(i) Terminating Actions

Accomplishment of the revision required
by paragraph (g) of this AD terminates the
requirements specified in paragraph (h) of
AD 2018-11-13, for Model 787-8 airplanes
only.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or responsible Flight
Standards Office, as appropriate. If sending

information directly to the manager of the
certification office, send it to the attention of
the person identified in Related Information.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the responsible Flight Standards Office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by The Boeing Company
Organization Designation Authorization
(ODA) that has been authorized by the
Manager, Seattle ACO Branch, FAA, to make
those findings. To be approved, the repair
method, modification deviation, or alteration
deviation must meet the certification basis of
the airplane, and the approval must
specifically refer to this AD.

(k) Related Information

For more information about this AD,
contact Tak Kobayashi, Aerospace Engineer,
Propulsion Section, FAA, Seattle ACO
Branch, 2200 South 216th St., Des Moines,
WA; phone: 206-231-3553; email:
Takahisa.Kobayashi@faa.gov.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing 787 Special Compliance Items/
Airworthiness Limitations, D0117Z009-03-04,
dated August 2018.

(ii) [Reserved]

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster Blvd.,
MC 110-SK57, Seal Beach, CA 90740-5600;
telephone 562-797-1717; internet https://
www.myboeingfleet.com.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
St., Des Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
fr.inspection@nara.gov, or go to: https://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on January 28, 2022.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2022—04662 Filed 3—4—22; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2021-0883; Project
Identifier AD-2021-00307-T; Amendment
39-21950; AD 2022-04-08]

RIN 2120-AA64
Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is superseding
Airworthiness Directive (AD) 2020-16—
01, which applied to all Airbus SAS
Model A318, A319, A320, and A321
series airplanes. AD 2020-16-01
required repetitive cleaning and
greasing of affected cargo door seals
(both original equipment manufacturer
(OEM) and parts manufacturer approval
(PMA) parts). This AD was prompted by
reports of low halon concentration in
the forward and aft cargo compartments
due to air leakage through cargo
compartment door seals, and the FAA’s
determination that improved cargo door
seals must be installed and that certain
flight operations must be limited until
the improved cargo door seals are
installed. This AD retains certain
actions required by AD 2020-16-01 and
requires replacing certain forward and
aft cargo compartment door seals with
new seals and installing a placard on
the cargo compartment doors; and for
certain airplanes, revising the existing
airplane flight manual (AFM) to
implement an operational limitation for
certain routes. The FAA is issuing this
AD to address the unsafe condition on
these products.

DATES: This AD is effective April 11,
2022.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of April 11, 2022.

The Director of the Federal Register
approved the incorporation by reference
of a certain other publication listed in
this AD as of October 20, 2021 (86 FR
51265, September 15, 2021).
ADDRESSES: For Airbus service
information identified in this final rule,
contact Airbus SAS, Airworthiness
Office—EIAS, Rond-Point Emile
Dewoitine No: 2, 31700 Blagnac Cedex,
France; telephone +33 5 61 93 36 96; fax
+33 5 61 93 44 51; email
account.airworth-eas@airbus.com;
internet http://www.airbus.com. For
European Union Aviation Safety Agency
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(EASA) material identified in this final
rule, contact EASA, Konrad-Adenauer-
Ufer 3, 50668 Cologne, Germany;
telephone +49 221 8999 000; email
ADs@easa.europa.eu; internet
www.easa.europa.eu. You may find this
material on the EASA website at https://
ad.easa.europa.eu. You may view this
service information at the FAA,
Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2021—
0883.

Examining the AD Docket

You may examine the AD docket at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2021-0883; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
final rule, any comments received, and
other information. The address for
Docket Operations is U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: John
Marshall, Aerospace Engineer, Airframe
Section, FAA, Atlanta ACO Branch,
1701 Columbia Avenue, College Park,
GA 30337; phone: 404—474-5524; fax:
404—-474-5606; email: John.R.Marshall@
faa.gov.

SUPPLEMENTARY INFORMATION:
Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2020-16-01,
Amendment 39-21185 (85 FR 47013,
August 4, 2020) (AD 2020-16—01). AD
2020-16-01 applied to all Airbus SAS
Model A318, A319, A320, and A321
series airplanes. AD 2020-16-01
required repetitive cleaning and
greasing of affected cargo door seals
(both OEM and PMA parts). The NPRM
published in the Federal Register on
October 22, 2021 (86 FR 58597). The
NPRM was prompted by reports of low
halon concentration in the forward and
aft cargo compartments due to air
leakage through cargo compartment
door seals, and the FAA’s determination
that additional rulemaking is necessary
to require replacement of PMA part
number (P/N) D5237106020400S with
improved cargo door seals and to limit
certain flight operations until the
improved cargo door seals are installed.

In the NPRM, the FAA proposed to
retain certain actions required by AD
2020-16-01; require replacing certain
forward and aft cargo compartment door
seals with new seals and installing a
placard on the cargo compartment
doors; and for certain airplanes,
implement an operational limitation for
certain routes. In the NPRM, the FAA
proposed to limit the applicability to
airplanes that have certain PMA parts
installed because the FAA issued AD
2021-18-04, Amendment 39-21705 (86
FR 51265, September 15, 2021) (AD
2021-18-04) to address the OEM parts.
The FAA is issuing this AD to address
low halon concentration. This
condition, if not corrected, could affect
the fire extinguishing system efficiency
in the cargo compartments, possibly
resulting in failure of the system to
contain a cargo compartment fire.

Discussion of Final Airworthiness
Directive

Comments

The FAA received comments from Air
Line Pilots Association, Inc. (ALPA),
who supported the NPRM without
change, and United Airlines, who also
supported the NPRM. The FAA also
received additional comments from
United Airlines. The following presents
the comments received on the NPRM
and the FAA’s response to each
comment.

Request for Clarification if the
Proposed AD Replaces or Supersedes a
Certain AD

United Airlines requested that the
FAA clarify whether the proposed AD
would “supersede’” AD 2020-16—01, as
specified in the SUMMARY of the NPRM,
or would “replace” AD 2020-16-01, as
specified in paragraph (b) of the
proposed AD.

The FAA agrees to clarify. The words
supersede and replace have the same
meaning and are interchangeable. The
word “‘replace” used in paragraph (b) of
this AD is required by the Office of the
Federal Register. The FAA has not
changed this AD in this regard.

Request To Allow Later Revisions of
Service Information

United Airlines requested that the
FAA allow the use of later approved
revisions of Airbus Service Bulletin
A320-52-1195, Revision 01, dated
December 15, 2020, and Airbus Service
Bulletin A320-52-1196, dated October
12, 2020, as acceptable methods of
compliance with the requirements of the
new proposed AD.

The FAA may not refer to any
document that does not yet exist in an
AD. In general terms, the FAA is

required by Office of the Federal
Register (OFR) regulations for approval
of materials incorporated by reference,
as specified in 1 CFR 51.1(f), to either
publish the service document contents
as part of the actual AD language; or
submit the service document to the OFR
for approval as referenced material, in
which case the FAA may only refer to
such material in the text of an AD. The
AD may refer to the service document
only if the OFR approved it for
incorporation by reference. See 1 CFR
part 51.

To allow operators to use later
revisions of the referenced document
(issued after publication of the AD),
either the FAA must revise the AD to
reference specific later revisions, or
operators must request approval to use
later revisions as an alternative method
of compliance with this AD under the
provisions of paragraph (m) of this AD.

Inquiry Regarding Affected AD Number
in AD 2018-18-04

United Airlines stated that paragraph
(b) of AD 2021-18-04, ‘‘Affected ADs,”
refers to AD 2020-16—-01. United
Airlines inquired whether the FAA is
planning to revise the “Affected ADs”
paragraph of AD 2021-18-04 with the
new proposed AD number that is
superseding or replacing AD 2020-16—
01.

The FAA agrees to clarify. AD 2021-
18-04 applies only to OEM parts and
affects AD 2020-16-01 because AD
2020-16-01 applied to both OEM parts
and PMA parts. This AD applies only to
PMA parts and supersedes AD 2020—
16—01. The terminating actions for
cleaning and greasing as required by AD
2021-18-04, AD 2020-16-01, and this
new AD (that will replace AD 2020-16—
01), are the same: Replace the seals with
new seal part numbers as specified in
the service information. However, AD
2021-18-04 does not affect this AD as
each AD is independent of each other.
It is not necessary to change paragraph
(b) of AD 2021-18-04 to refer to this AD
because this AD does not contain any
requirements for OEM parts.

Clarification of Operational Limitation

Paragraph (j) of the proposed AD
included an operational limitation and
specified that amending the existing
AFM was one method to comply with
the requirement. The FAA has
determined that revising the existing
AFM is the method most operators
would use to comply with the
requirement. In addition, the FAA
determined the AFM revision should
refer to the operational limitation
language as specified in a figure for
clarity. The FAA has revised paragraph
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(j) of this AD to require revising the
existing AFM to include an operational
limitation specified in figure 1 to
paragraph (j) of this AD. Operators may
request an alternative method of
compliance using the procedures
specified in paragraph (m) of this AD if
they have alternative methods to
comply with the operational limitations
that provide an equivalent level of
safety.

Conclusion

The FAA reviewed the relevant data,
considered any comments received, and
determined that air safety requires
adopting this AD as proposed. Except
for minor editorial changes, this AD is
adopted as proposed in the NPRM.

None of the changes will increase the
economic burden on any operator.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Airbus Service
Bulletin A320-52-1195, Revision 01,
dated December 15, 2020, and Airbus
Service Bulletin A320-52-1196, dated
October 12, 2020. This service
information specifies procedures for
replacing the forward and aft cargo
compartment door seals with new seals,
among other actions, and installing a
placard on the cargo compartment
doors. These documents are distinct
since they apply to different airplane
models.

ESTIMATED COSTS

This AD also requires European
Union Aviation Safety Agency (EASA)
AD 2021-0049, dated February 18,
2021, which the Director of the Federal
Register approved for incorporation by
reference as of October 20, 2021 (86 FR
51265, September 15, 2021).

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in ADDRESSES.

Costs of Compliance

The FAA estimates that this AD
affects 1,768 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this AD:

. Cost on U.S.
Action Labor cost Parts cost Cost per product operators
Cleaning and greasing (retained | 1 work-hour x $85 per hour = | $0 .......cccevvevrrnrnnee. $85, per cleaning/ | $150,280, per cleaning/greasing
actions from AD 2020-16-01). $85, per cleaning/greasing greasing cycle. cycle.
cycle.
Cargo door seal replacement 8 work-hours x $85 per hour = | Up to $5,680 ......... Up to $6,360 ......... Up to $11,244,480.
and placard installation (new $680.
action).
AFM revision (new action) ......... 1 work-hour x $85 per hour = | $0 ....ccccooveririinnnne B85 e Up to $150,280 (Group 3 air-
$85. planes only).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]
m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive
(AD) 2020-16—01, Amendment 39—
21185 (85 FR 47013, August 4, 2020);
and

m b. Adding the following new AD:

2022-04-08 Airbus SAS: Amendment 39—
21950; Docket No. FAA-2021-0883;
Project Identifier AD-2021-00307-T.

(a) Effective Date

This airworthiness directive (AD) is
effective April 11, 2022.

(b) Affected ADs

This AD replaces AD 2020-16-01,
Amendment 39-21185 (85 FR 47013, August
4, 2020) (AD 2020-16-01).

(c) Applicability

This AD applies to the Airbus SAS
airplanes identified in paragraphs (c)(1)
through (4) of this AD, certificated in any
category, equipped with any parts
manufacturer approval (PMA) part approved
for the type design forward and aft cargo
compartment door seal part number (P/N)
D5237106020400, including but not limited
to PMA P/N D52371060204008S.

(1) Model A318-111, -112, —121, and —122
airplanes.

(2) Model A319-111, -112, 113, —114,
-115,-131, -132, -133, —151N, —153N, and
—171N airplanes.

(3) Model A320-211, —212, —214, —215,
-216, -231, -232, —233, 251N, —252N,
—253N, —271N, —272N, and —273N airplanes.

(4) Model A321-111, -112, —131, —211,
-212,-213,-231, -232, -251N, —251NX,
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—252N, —252NX, —253N, —253NX, -271N,
—271NX, 272N, and —272NX airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 26, Fire protection; 52, Doors.

(e) Unsafe Condition

This AD was prompted by reports of low
halon concentration in the forward and aft
cargo compartments due to air leakage
through cargo compartment door seals, and
the certification of improved cargo door
seals. The FAA is issuing this AD to address
low halon concentration. This condition, if
not corrected, could affect the fire
extinguishing system efficiency in the cargo
compartments, possibly resulting in failure of
the system to contain a cargo compartment
fire.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Definition

For the purposes of this AD, a “PMA part”
is defined as any PMA part approved for the
type design forward and aft cargo
compartment door seal P/N
D5237106020400, including but not limited
to PMA P/N D52371060204008S.

(h) Retained Cleaning and Greasing, With
Revised Compliance Language

This paragraph restates the requirements of
paragraph (g) of AD 2020-16-01, with
revised compliance language. Within 6
months after the airplane date of
manufacture, or 3 months after August 19,
2020 (the effective date of AD 2020-16—-01),
whichever occurs later, and, thereafter, at
intervals not exceeding 6 months, clean and
grease each PMA part, in accordance with the
instructions specified in paragraph (1) or (2)
of European Union Aviation Safety Agency
(EASA) AD 2021-0049, dated February 18,
2021. Accomplishing the actions required by
paragraph (i) of this AD on an airplane
terminates the actions required by this
paragraph for that airplane only, and for the
specific cargo door locations with PMA parts
only.

(i) Modification

Within 96 months after the effective date
of this AD, replace the seals of the PMA part
with new seals and install a placard on the
cargo compartment doors, in accordance with
the method specified in paragraph (i)(1) or (2)
of this AD. Accomplishing the actions
required by this paragraph terminates the
actions required by paragraph (h) of this AD
for that airplane only, and for the specific
cargo door locations where PMA parts were
replaced only.

(1) Do the actions in accordance with the
Accomplishment Instructions of Airbus

Service Bulletin A320-52—1195, Revision 01,
dated December 15, 2020, or Airbus Service
Bulletin A320-52-1196, dated October 12,
2020, as applicable, except where the
procedures refer to P/N D5237106020400,
those procedures must be used for the PMA
part.

(2) Do the actions in accordance with the
procedures specified in paragraph (m)(1) of
this AD.

(j) Airplane Flight Manual (AFM) Revision—
Operational Limitation

For Model A319 airplanes on which Airbus
mod 26402, mod 34881 or mod 34882 has
been embodied in production, or Airbus
Service Bulletin A320-26-1066 or Airbus
Service Bulletin A320-26-1076 has been
embodied in service: Within 9 months or
1,600 flight hours after the effective date of
this AD, whichever occurs later, revise the
Limitations section of the existing AFM to
incorporate the information specified in
Figure 1 to paragraph (j) of this AD. This may
be done by inserting a copy of figure 1 to
paragraph (j) of this AD into the Limitations
Section of the existing AFM. Accomplishing
the modification required by paragraph (i) of
this AD terminates the requirements of this
paragraph, and after the modification has
been done, the AFM limitation required by
this paragraph must be removed from the
existing AFM before further flight after the
modification.

Figure 1 to paragraph (j) — AFM Limitation

(Required by AD 2022-04-08)
Operational Limitation: Routing Having a Certain Diversion Time

Do not operate an airplane over a route having a point with a diversion time of
more than 60 minutes.

(k) Credit for Previous Actions

(1) This paragraph provides credit for the
actions specified in paragraph (h) of this AD,
if those actions were performed before the
effective date of this AD using Airbus
Technical Adaption 80774334/003/2020,
Issue 1, dated April 1, 2020.

(2) This paragraph provides credit for the
actions specified in paragraph (h) of this AD,
if those actions were performed before the
effective date of this AD using EASA AD
2020-0133, dated June 10, 2020 (which was
incorporated by reference in AD 2020-16—
01).

(3) This paragraph provides credit for the
actions specified in paragraph (i) of this AD,
if those actions were performed before the
effective date of this AD using Airbus Service
Bulletin A320-52-1195, dated October 12,
2020.

(1) Parts Installation Prohibition

Do not install a PMA part, or a door
equipped with a PMA part, on any airplane,

as required by paragraph (1)(1) or (2) of this
AD, as applicable.

(1) For airplanes with a PMA part installed
as of the effective date of this AD: After
modification of the airplane as required by
paragraph (i) of this AD.

(2) For airplanes that do not have a PMA
part installed as of the effective date of this
AD: As of the effective date of this AD.

(m) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Atlanta ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or responsible Flight
Standards Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in Related Information.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,

or lacking a principal inspector, the manager
of the responsible Flight Standards Office.

(3) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, Atlanta ACO Branch, FAA.

(4) Required for compliance (RC): Except as
specified by paragraph (m)(3) of this AD, if
any service information contains procedures
or tests that are identified as RC, those
procedures and tests must be done to comply
with this AD; any procedures or tests that are
not identified as RC are recommended. Those
procedures and tests that are not identified
as RC may be deviated from using accepted
methods in accordance with the operator’s
maintenance or inspection program without
obtaining approval of an AMOG, provided
the procedures and tests identified as RC can
be done and the airplane can be put back in
an airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.
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(n) Related Information

(1) For more information about this AD,
contact John Marshall, Aerospace Engineer,
Airframe Section, FAA, Atlanta ACO Branch,
1701 Columbia Avenue, College Park, GA
30337; phone: 404—474-5524; fax: 404—474—
5606; email: John.R.Marshall@faa.gov.

(2) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (0)(5), (6), and (7) of this AD.

(o) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(3) The following service information was
approved for IBR on April 11, 2022.

(i) Airbus Service Bulletin A320-52-1195,
Revision 01, dated December 15, 2020.

(ii) Airbus Service Bulletin A320-52-1196,
dated October 12, 2020.

(4) The following service information was
approved for IBR on October 20, 2021 (86 FR
51265, September 15, 2021).

(i) European Union Aviation Safety Agency
(EASA) AD 2021-0049, dated February 18,
2021.

(ii) [Reserved]

(5) For Airbus service information
identified in this AD, contact Airbus SAS,
Airworthiness Office—EIAS, Rond-Point
Emile Dewoitine No: 2, 31700 Blagnac Cedex,
France; telephone +33 5 61 93 36 96; fax +33
5 61 93 44 51; email account.airworth-eas@
airbus.com; internet http://www.airbus.com.

(6) For EASA AD 2021-0049, contact the
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221 8999
000; email ADs@easa.europa.eu; internet
www.easa.europa.eu. You may find this
EASA AD on the EASA website at https://
ad.easa.europa.eu.

(7) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
St., Des Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(8) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fr.inspection@nara.gov, or go to:
https://www.archives.gov/federal-register/cfr/
ibr-locations.html.

Issued on February 11, 2022.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2022-04665 Filed 3—4—22; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2021-1059; Project
Identifier MCAI-2021-00797-T; Amendment
39-21958; AD 2022-05-07]

RIN 2120-AA64
Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
Airbus SAS Model A350-941 and —1041
airplanes. This AD was prompted by a
report that in the event of a specific
discrete wire failure, the landing gear
extension and retraction system
(LGERS) may not be able to complete
landing gear retraction when
commanded by moving the landing gear
lever to the UP position. This AD
requires revising the operator’s existing
FAA-approved minimum equipment list
(MEL) for the LGERS, as specified in a
European Union Aviation Safety Agency
(EASA) AD, which is incorporated by
reference. The FAA is issuing this AD

to address the unsafe condition on these
products.

DATES: This AD is effective April 11,
2022.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of April 11, 2022.

ADDRESSES: For material incorporated
by reference (IBR) in this AD, contact
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221
8999 000; email ADs@easa.europa.eu;
internet www.easa.europa.eu. You may
find this IBR material on the EASA
website at https://ad.easa.europa.eu.
You may view this material at the FAA,
Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

Examining the AD Docket

You may examine the AD docket at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2021-1059; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
final rule, the mandatory continuing
airworthiness information (MCAI), any
comments received, and other

information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.
FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer, Large
Aircraft Section, International
Validation Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206-231-3225; email
dan.rodina@faa.gov.

SUPPLEMENTARY INFORMATION:

Background

EASA, which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2021-0161,
dated July 6, 2021 (EASA AD 2021—
0161) (also referred to as the MCAI), to
correct an unsafe condition for all
Airbus SAS Model A350—941 and —1041
airplanes.

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all Airbus SAS Model A350—
941 and —1041 airplanes. The NPRM
was published in the Federal Register
on December 17, 2021 (86 FR 71587).
The NPRM was prompted by a report
that in the event of a specific discrete
wire failure, the LGERS may not be able
to complete landing gear retraction
when commanded by moving the
landing gear lever to the UP position.
The NPRM proposed to require revising
the operator’s existing FAA-approved
MEL for the LGERS, as specified in
EASA AD 2021-0161.

Discussion of Final Airworthiness
Directive

Comments

The FAA received a comment from
The Air Line Pilots Association,
International (ALPA), who supported
the NPRM without change.

Conclusion

The FAA reviewed the relevant data,
considered the comment received, and
determined that air safety requires
adopting this AD as proposed. Except
for minor editorial changes, this AD is
adopted as proposed in the NPRM.
None of the changes will increase the
economic burden on any operator.
Accordingly, the FAA is issuing this AD
to address the unsafe condition on these
products.

Related Service Information Under 1
CFR Part 51

EASA AD 2021-0161 describes
procedures for revising the LGERS for
master minimum equipment list


https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
mailto:account.airworth-eas@airbus.com
mailto:account.airworth-eas@airbus.com
https://www.regulations.gov
https://ad.easa.europa.eu
https://ad.easa.europa.eu
https://ad.easa.europa.eu
mailto:John.R.Marshall@faa.gov
mailto:fr.inspection@nara.gov
http://www.airbus.com
mailto:ADs@easa.europa.eu
http://www.easa.europa.eu
mailto:ADs@easa.europa.eu
http://www.easa.europa.eu
mailto:dan.rodina@faa.gov

12570

Federal Register/Vol. 87, No. 44/Monday, March 7, 2022/Rules and Regulations

(MMEL) item 32—31-01. This material is
reasonably available because the
interested parties have access to it
through their normal course of business

or by the means identified in the
ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 19 airplanes of U.S. registry. The
FAA estimates the following costs to
comply with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per Cost on U.S.
Labor cost Parts cost product operators
2 WOrk-hours x $85 Per NOUr = $170 ..ceiiieeiieeeeeeree e ee e ees $0 $170 $3,230

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,

the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2022-05-07 Airbus SAS: Amendment 39—
21958; Docket No. FAA-2021-1059;
Project Identifier MCAI-2021-00797-T.

(a) Effective Date

This airworthiness directive (AD) is
effective April 11, 2022.

(b) Affected ADs
None.
(c) Applicability
This AD applies to all Airbus SAS Model

A350-941 and —1041 airplanes, certificated
in any category.

(d) Subject

Air Transport Association (ATA) of
America Code 32, Landing gear.

(e) Unsafe Condition

This AD was prompted by a report that in
the event of a specific discrete wire failure,
the landing gear extension and retraction
system (LGERS) may not be able to complete
landing gear retraction when commanded by
moving the landing gear lever to the UP
position. The FAA is issuing this AD to
address this condition, which, if one engine
is inoperative at takeoff, could lead to a
reduction of the flight path clearance and
possibly result in damage to the airplane and
injury to occupants.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, EASA AD 2021-0161,
dated July 6, 2021 (EASA AD 2021-0161).

(h) Exceptions to EASA AD 2021-0161

(1) Where EASA AD 2021-0161 refers to its
effective date, this AD requires using the
effective date of this AD.

(2) Whereas paragraph (1) of EASA AD
2021-0161 specifies to “inform all flight
crews, and, thereafter, operate the aeroplane
accordingly,” this AD does not require those
actions as those actions are already required
by existing FAA operating regulations.

(3) The “Remarks” section of EASA AD
2021-0161 does not apply to this AD.

(i) Additional AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Large Aircraft
Section, International Validation Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or responsible Flight
Standards Office, as appropriate. If sending
information directly to the Large Aircraft
Section, International Validation Branch,
send it to the attention of the person
identified in paragraph (j) of this AD.
Information may be emailed to: 9-AVS-AIR-
730-AMOC@faa.gov. Before using any
approved AMOG, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the responsible
Flight Standards Office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, Large Aircraft Section,
International Validation Branch, FAA; or
EASA; or Airbus SAS’s EASA Design
Organization Approval (DOA). If approved by
the DOA, the approval must include the
DOA-authorized signature.

(3) Required for Compliance (RC): Except
as required by paragraph (i)(2) of this AD, if
any service information contains procedures
or tests that are identified as RC, those
procedures and tests must be done to comply
with this AD; any procedures or tests that are
not identified as RC are recommended. Those
procedures and tests that are not identified
as RC may be deviated from using accepted
methods in accordance with the operator’s
maintenance or inspection program without
obtaining approval of an AMOC, provided
the procedures and tests identified as RC can
be done and the airplane can be put back in
an airworthy condition. Any substitutions or
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changes to procedures or tests identified as
RC require approval of an AMOC.

(j) Related Information

For more information about this AD,
contact Dan Rodina, Aerospace Engineer,
Large Aircraft Section, International
Validation Branch, FAA, 2200 South 216th
St., Des Moines, WA 98198; telephone and
fax 206-231-3225; email dan.rodina@
faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) European Union Aviation Safety Agency
(EASA) AD 20210161, dated July 6, 2021.

(ii) [Reserved]

(3) For EASA AD 2021-0161, contact
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221 8999
000; email ADs@easa.europa.eu; internet
www.easa.europa.eu. You may find this
EASA AD on the EASA website at https://
ad.easa.europa.eu.

(4) You may view this material at the FAA,
Airworthiness Products Section, Operational
Safety Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(5) You may view this material that is
incorporated by reference at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, email
fr.inspection@nara.gov, or go to: https://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on February 17, 2022.
Derek Morgan,

Acting Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2022-04666 Filed 3—4—22; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2021-0699; Project
Identifier AD—-2020-01685—-E; Amendment
39-21959; AD 2022-05-08]

RIN 2120-AA64
Airworthiness Directives; General
Electric Company Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
General Electric Company (GE) CF34—

10E model turbofan engines. This AD
was prompted by a manufacturer
investigation that revealed Teflon
material in the A-sump oil strainer
(strainer assembly) screen after several
reports of in-flight shutdowns (IFSDs)
and unscheduled engine removals
(UERs). This AD requires initial and
repetitive visual inspections of the
strainer assembly screen. As a
terminating action to the initial and
repetitive visual inspections, this AD
requires the replacement of the
stationary oil seal at the No. 1 forward
bearing. The FAA is issuing this AD to
address the unsafe condition on these
products.

DATES: This AD is effective April 11,
2022.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of April 11, 2022.

ADDRESSES: For service information
identified in this final rule, contact
General Electric Company, GE Aviation,
Room 285, 1 Neumann Way, Cincinnati,
OH 45215; phone: (513) 552—-3272;
email: aviation.fleetsupport@ge.com;
website: https://www.ge.com. You may
view this service information at the
FAA, Airworthiness Products Section,
Operational Safety Branch, 1200 District
Avenue, Burlington, MA 01803. For
information on the availability of this
material at the FAA, call (817) 222—
5110. It is also available at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2021—
0699.

Examining the AD Docket

You may examine the AD docket at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2021-0699; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
final rule, any comments received, and
other information. The address for
Docket Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Scott Stevenson, Aviation Safety
Engineer, ECO Branch, FAA, 1200
District Avenue, Burlington, MA 01803;
phone: (781) 238-7132; fax: (781) 238—
7199; email: Scott.M.Stevenson@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would

apply to certain GE CF34-10E2A1,
CF34-10E5, CF34-10E5A1, CF34-10ES6,
CF34-10E6A1, CF34—10E7, and CF34—
10E7-B (CF34—-10E) model turbofan
engines. The NPRM published in the
Federal Register on August 24, 2021 (86
FR 47264). The NPRM was prompted by
a manufacturer investigation that
revealed Teflon material in the strainer
assembly screen after several reports of
IFSDs and UERs on airplanes operating
with GE CF34-10E5, CF34-10E5A1,
CF34-10E6, and CF34—10E7 model
turbofan engines. After investigation,
the manufacturer determined that the
failures were the result of Teflon oil
seals disbonding from the aluminum
housing when used with either high
thermal stability (HTS) or high
performance capability (HPC) oils. The
stationary oil seal deterioration resulted
from the failure of the bonding
adhesive, known as EA9658, which
does not have the high temperature
capabilities as designed and is
negatively impacted by the use of HTS
or HPC oils. This deterioration results in
Teflon particles collecting in the
strainer assembly. The manufacturer
determined that CF34-10E2A1, CF34—
10E6A1, and CF34—10E7-B model
turbofan engines are subject to the same
unsafe condition. In the NPRM, the FAA
proposed to require initial and
repetitive visual inspections of the
strainer assembly screen. As a
terminating action to the initial and
repetitive visual inspections, the FAA
proposed to require the replacement of
the stationary oil seal, part number (P/
N) B1316—00453 or P/N B1316—01274,
installed at the No. 1 forward bearing.
The FAA is issuing this AD to address
the unsafe condition on these products.

Discussion of Final Airworthiness
Directive

Comments

The FAA received comments from
four commenters. The commenters were
the Air Line Pilots Association,
International (ALPA), GE, Helvetic
Airways AG (Helvetic Airways), and
JetBlue Airways (JetBlue). The following
presents the comments received on the
NPRM and the FAA’s response to each
comment.

Request To Change the Applicability

GE, Helvetic Airways, and JetBlue
requested that the FAA change
paragraph (c), Applicability, of this AD
to align with GE CF34-10E Service
Bulletin (SB) 72-0365 R04, dated April
27,2021 (GE CF34-10E SB 72—-0365
R04). GE specifically requested that the
FAA include language that specifies the
timeframe (after September 2014) to


https://www.archives.gov/federal-register/cfr/ibr-locations.html
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identify which stationary oil seals have
adhesive EA9658 and are subject to the
disbonding failure mode. GE and
JetBlue noted that paragraph (c),
Applicability, of the NPRM differs from
GE CF34—10E SB 72-0365 R04, as it
does not identify stationary oil seal, P/
N B1316-00453 or P/N B1316-01274,
replaced or repaired after September
2014, which is when the EA9658
adhesive was introduced to the field. GE
and JetBlue commented that the NPRM,
as written, would apply to all stationary
oil seals, regardless of when they were
manufactured or repaired. Helvetic
Airways noted that paragraph (c),
Applicability, of the NPRM does not
account for the population of affected
stationary oil seals, as identified in
paragraph A., Effectivity, of GE CF34—
10E SB 72-0365 R04.

In response to these comments, the
FAA updated paragraph (c),
Applicability, of this AD to specify this
AD applies to GE CF34—10E model
turbofan engines with a stationary oil
seal, P/N B1316-00453 or P/N B1316-
01274, installed at the No. 1 forward
bearing, that has been repaired,
overhauled, or entered into service after
August 2014, and used HTS oil or HPC
oil for 56 flight hours or more during the
life of the stationary oil seal.

Request To Clarify the Applicability by
Engine Serial Number

GE suggested that the FAA revise
paragraph (c), Applicability, of this AD
to include the list of engine serial
numbers (ESNs), 424714 through
424892, as an additional but alternate
approach to identify affected CF34—10E
engines.

The FAA notes that the list of ESNs
includes those engines that were
produced with the affected stationary
oil seal. Those new-make engines are
included in paragraph (c), Applicability,
of this AD by referencing the stationary
oil seal, P/N B1316—00453 or P/N
B1316-01274, which entered service
after August 2014. The FAA did not
change this AD as a result of this
comment.

Request To Update Compliance Time

GE requested that the FAA update
paragraph (g)(1)(i) of the NPRM to
remove “‘at the next engine shop visit.”
GE reasoned that the intent of GE CF34—
10E SB 72-0365 R04 is to perform the

inspection on-wing without removing
the engine.

In response to GE’s comment, the
FAA has removed ““at the next engine
shop visit” and combined paragraphs
(g)(1)(i) and (ii) of the NPRM into one
paragraph, (g)(1) of this AD, to eliminate
reference to an engine shop visit.

Request To Update Definition

GE requested that the FAA update
paragraph (i), Definition, of this AD to
indicate that a part eligible for
installation is a stationary oil seal with
a P/N other than P/N B1316-00453 or P/
N B1316-001274 and with FM57
adhesive. GE reasoned that there could
be room for interpretation as to what P/
N other than B1316-00453 and P/N
B1316-01274 could be in the future,
especially if the manufacturer redesigns
the stationary oil seal with a new
adhesive and a new failure mode is
introduced.

The FAA disagrees with updating the
definition of a part eligible for
installation in paragraph (i) of this AD
to include a reference to FM57 adhesive.
The FAA cannot define a part eligible
for installation based on future
redesigns by the manufacturer. The FAA
may consider future rulemaking if a new
failure mode is discovered. The FAA
did not change this AD as a result of this
comment.

Request To Update Service Information
or Allow for Credit

GE requested that the FAA revise
paragraph (g)(1) of this AD to reference
GE CF34—10E SB 72—-0365 R04, R03, and
RO2. GE commented that paragraph
(g)(1) of the NPRM references GE CF34—
10E SB 72—-0365 R04 to comply with the
AD; however, some operators may have
complied with earlier revisions of the
service bulletin. GE reasoned that
paragraph 3.A.(1)(d) of GE CF34-10E SB
72—-0365 R04, R03, R0O2 are identical.

JetBlue requested that the FAA update
this AD to allow credit for inspections
performed using previous revisions of
GE CF34—10E SB 72-0365. JetBlue
commented that the NPRM specifically
references GE CF34—10E SB 72-0365
R04. JetBlue reasoned that, in addition
to R04 of GE CF34—10E SB 72-0365,
they performed repetitive inspections in
accordance with R03 and R02.

This AD does not mandate that
operators use GE CF34—10E SB 72-0365

ESTIMATED COSTS

RO04 to perform the visual inspections.
GE CF34-10E SB 72-0365 R04 is
referenced in paragraph (g), Required
Actions, of this AD as guidance to
perform the visual inspections of the
strainer assembly screen. Therefore, if
operators used earlier versions of the
service information to perform the
visual inspections, they would be in
compliance with the requirements in
paragraph (g) of this AD. Regarding the
comment requesting that this AD
include credit for pervious actions using
earlier versions of the service
information, the FAA notes that this
change is unnecessary. Paragraph (f) of
this AD mandates compliance with the
required actions, unless already done.
The FAA did not change this AD as a
result of this comment.

Support for the AD

ALPA expressed support for the AD
as written.

Conclusion

The FAA reviewed the relevant data,
considered any comments received, and
determined that air safety requires
adopting this AD as proposed.
Accordingly, the FAA is issuing this AD
to address the unsafe condition on these
products. Except for minor editorial
changes, and any other changes
described previously, this AD is
adopted as proposed in the NPRM.
None of the changes will increase the
economic burden on any operator.

Related Service Information Under 1
CFR Part 51

The FAA reviewed GE CF34-10E
Service Bulletin 72—-0365 R04, dated
April 27, 2021. This service information
specifies procedures for performing a
visual inspection and a borescope
inspection of the strainer assembly for
Teflon particles. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in ADDRESSES.

Costs of Compliance

The FAA estimates that this AD
affects 46 engines installed on airplanes
of U.S. registry.

The FAA estimates the following
costs to comply with this AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspect the strainer assembly screen ............. 1 work-hour x $85 per hour = $85 ................. $0 $85 $3,910
Replace the stationary oil seal ..........ccccceee.. 2 work-hours x $85 per hour = $170 ............. 8,628 8,798 404,708
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2022-05-08 General Electric Company:
Amendment 39-21959; Docket No.
FAA-2021-0699; Project Identifier AD—
2020-01685-E.

(a) Effective Date

This airworthiness directive (AD) is
effective April 11, 2022.

(b) Affected ADs

None.
(c) Applicability

This AD applies to General Electric
Company (GE) CF34-10E2A1, CF34-10E5,
CF34-10E5A1, CF34-10E6, CF34—-10E6A1,
CF34-10E7, and CF34—10E7-B model
turbofan engines with a stationary oil seal,
part number (P/N) B1316-00453 or P/N
B1316-01274, installed at the No. 1 forward
bearing, that:

(1) Has been repaired, overhauled, or
entered into service after August 2014; and

(2) Has used high thermal stability oil or
high performance capability oil for 56 flight
hours (FHs) or more during the life of the
stationary oil seal.

(d) Subject

Joint Aircraft System Component (JASC)
Code 7261, Turbine Engine Oil System.

(e) Unsafe Condition

This AD was prompted by investigation by
the manufacturer that revealed Teflon
material in the A-sump oil strainer (strainer
assembly) screen after several reports of in-
flight shutdowns and unscheduled engine
removals. The FAA is issuing this AD to
prevent failure of the stationary oil seal at the
No. 1 forward bearing. The unsafe condition,
if not addressed, could result in failure of the
engine, in-flight shutdown, and loss of
control of the airplane.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

(1) Before the stationary oil seal
accumulates 100 FHs after the effective date
of this AD, or within 100 FHs of the
stationary oil seal accumulating 2,250 FHs
since new, whichever occurs later, perform
an initial visual inspection of the strainer
assembly screen for Teflon material.
Guidance on performing the visual
inspection of the strainer assembly screen
can be found in the Accomplishment
Instructions, paragraph 3.A.(1)(d), of GE
CF34-10E Service Bulletin (SB) 72—0365
RO4, dated April 27, 2021.

(2) Thereafter, within the following
compliance times, repeat the visual
inspection of the strainer assembly screen
required by paragraph (g)(1) of this AD:

(i) For an affected stationary oil seal having
accumulated 2,250 to 7,000 FHs since new at
the time of the last inspection, repeat the
visual inspection every 750 FHs.

(ii) For an affected stationary oil seal
having accumulated 7,001 to 10,000 FHs
since new at the time of the last inspection,
repeat the visual inspection every 375 FHs.

(iii) For an affected stationary oil seal
having accumulated more than 10,000 FHs

since new at the time of the last inspection,
repeat the visual inspection every 100 FHs.

(3) If, based on any inspection required by
paragraph (g)(1) or (2) of this AD, Teflon
material is found in the strainer assembly
screen, before further flight, remove the
stationary oil seal at the No. 1 forward
bearing from service and replace it with a
part eligible for installation.

(4) Before an affected stationary oil seal
accumulates 10,000 FHs since new or within
500 FHs after the effective date of this AD,
whichever occurs later, remove the stationary
oil seal at the No. 1 forward bearing from
service and replace it with a part eligible for
installation.

(h) Terminating Action

Removal of the stationary oil seal, P/N
B1316-00453 or P/N B1316-01274, installed
at the No. 1 forward bearing, and
replacement with a part eligible for
installation, constitutes terminating action
for the initial and repetitive inspections
required by paragraphs (g)(1) and (2) of this
AD.

(i) Definition

For the purpose of this AD, a “part eligible
for installation” is a stationary oil seal that
has a P/N other than P/N B1316-00453 or P/
N B1316-01274.

(j) Special Flight Permit

A special flight permit may be issued in
accordance with 14 CFR 21.197 and 21.199
to permit a non-revenue ferry flight,
consisting of no more than five cycles, to a
location where the engine can be removed
from service for operators who are prohibited
from further flight due to Teflon material
found in the strainer assembly screen if
operators perform the actions in Appendix—
A, paragraph 4.A., of GE CF34-10E SB 72—
0365 R04, dated April 27, 2021, and the
engine still meets the criteria in paragraph
4.A. for flying an additional five cycles. This
ferry flight must be performed with only
essential flight crew, without passengers, and
involve non-ETOPS operations.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, ECO Branch, FAA, has
the authority to approve AMOCs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to the attention of the person
identified in paragraph (1) of this AD. You
may email your request to ANE-AD-AMOC@
faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(1) Related Information

For more information about this AD,
contact Scott Stevenson, Aviation Safety
Engineer, ECO Branch, FAA, 1200 District
Avenue, Burlington, MA 01803; phone: (781)
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238-7132; fax: (781) 238—7199; email:
Scott.M.Stevenson@faa.gov.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) GE CF34—-10E Service Bulletin 72—0365
R04, dated April 27, 2021.

(ii) [Reserved]

(3) For service information identified in
this AD, contact General Electric Company,
GE Aviation, Room 285, 1 Neumann Way,
Cincinnati, OH 45215; phone: (513) 552—
3272; email: aviation.fleetsupport@ge.com;
website: https://www.ge.com.

(4) You may view this service information
at FAA, Airworthiness Products Section,
Operational Safety Branch, 1200 District
Avenue, Burlington, MA 01803. For
information on the availability of this
material at the FAA, call (817) 222-5110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email: fr.inspection@nara.gov, or go to:
https://www.archives.gov/federal-register/cfr/
ibr-locations.html.

Issued on February 18, 2022.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2022—04694 Filed 3—4-22; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2021-1053; Airspace
Docket No. 21-AS0O-37]

RIN 2120-AA66
Amendment of Class E Airspace;
Griffin, GA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
airspace extending upward from 700
feet above the surface for Griffin-
Spalding County Airport, Griffin, GA.
This action removes the city associated
with the Griffin-Spalding County
Airport’s legal description. In addition,
this action increases the airport’s radius,
and increases the extensions to the
northwest and to the southeast of the
airport. Controlled airspace is necessary
for the safety and management of

instrument flight rules (IFR) operations
in the area.

DATES: Effective 0901 UTC, May 19,
2022. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order JO 7400.11 and publication of
conforming amendments.

ADDRESSES: FAA Order JO 7400.11F,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://
www.faa.gov/air_traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; Telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order JO 7400.11F at NARA, email
fr.inspection@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT: John
Goodson, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, 1701 Columbia Avenue,
College Park, GA 30337; Telephone
(404) 305-5966.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106, describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
Class E airspace extending upward from
700 feet above the surface to support
IFR operations in Griffin, GA.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (86 FR, 71186, December 15,
2021) for Docket No. FAA-2021-1053 to
amend Class E airspace extending
upward from 700 feet above the surface
for Griffin, GA.

Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the

proposal to the FAA. No comments
were received.

Class E airspace designations are
published in Paragraph 6005 of FAA
Order JO 7400.11F, dated August 10,
2021, and effective September 15, 2021,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace listed in
this document will be published
subsequently in FAA Order JO 7400.11.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order JO
7400.11F, Airspace Designations and
Reporting Points, dated August 10,
2021, and effective September 15, 2021.
FAA Order JO 7400.11F is publicly
available as listed in the ADDRESSES
section of this document. FAA Order JO
7400.11F lists Class A, B, C, D, and E
airspace areas, air traffic routes, and
reporting points.

The Rule

The FAA amends 14 CFR part 71 by
amending Class E airspace extending
upward from 700 feet above the surface
at Griffin-Spalding County Airport,
Griffin, GA. This action removes the city
associated with the Griffin-Spalding
County Airport legal description to
comply with FAA Order JO 7400.2. In
addition, this action increases the radius
of the airport to 8.7 miles (formerly 6.3
miles), and increases the extensions off
the airport’s 137° bearing and 317°
bearings to 10.5 miles (formerly 10.3
miles).

Class E airspace designations are
published in Paragraph 6005 of FAA
Order JO 7400.11F, dated August 10,
2021, and effective September 15, 2021,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
FAA Order JO 7400.11.

FAA Order JO 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is minimal. Since this is a
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routine matter that only affects air traffic
procedures an air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order JO 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5—6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order JO 7400.11F,
Airspace Designations and Reporting
Points, dated August 10, 2021, and
effective September 15, 2021, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASO GA E5 Griffin, GA [Amended]
Griffin-Spalding County Airport, GA

(Lat. 33°13’37” N, long. 84°1630” W)

That airspace extending upward from 700
feet above the surface within a 8.7-mile
radius of the Griffin-Spalding County
Airport, and within 2 miles either side of a
137° bearing from the airport, extending from
the 8.7-mile radius to 10.5 miles southeast of
the airport, and within 2 miles either side of
a 317° bearing from the airport, extending
from the 8.7-mile radius to 10.5 miles
northwest of the airport.

Issued in College Park, Georgia, on March
1, 2022.

Andreese C. Davis,

Manager, Airspace & Procedures Team South,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2022—-04707 Filed 3—4-22; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1989

[Docket Number: OSHA-2020-0006]
RIN 1218-AD27

Procedures for the Handling of

Retaliation Complaints Under the
Taxpayer First Act (TFA)

AGENCY: Occupational Safety and Health
Administration, Labor.

ACTION: Interim final rule; request for
comments.

SUMMARY: This document provides the
interim final text of regulations
governing the anti-retaliation (employee
protection or whistleblower) provision
of the Taxpayer First Act (TFA or the
Act). This rule establishes procedures
and timeframes for the handling of
retaliation complaints under TFA,
including procedures and timeframes
for employee complaints to the
Occupational Safety and Health
Administration (OSHA), investigations
by OSHA, appeals of OSHA
determinations to an administrative law
judge (AL]J) for a hearing de novo,
hearings by ALJs, review of AL]J
decisions by the Administrative Review
Board (ARB) (acting on behalf of the
Secretary of Labor), and judicial review
of the Secretary’s final decision. It also
sets forth the Secretary’s interpretations
of the TFA anti-retaliation provision on
certain matters.

DATES:

Effective date: This interim final rule
is effective on March 7, 2022.

Comments due date: Comments and
additional materials must be submitted
(post-marked, sent or received) by May
6, 2022.

ADDRESSES: Submit comments by any of
the following methods:

Electronically: You may submit
comments and attachments
electronically at: https://
www.regulations.gov, which is the
Federal eRulemaking Portal. Follow the
instructions online for submitting
comments.

Docket: To read or download
comments or other material in the

docket, go to http://
www.regulations.gov. Documents in the
docket are listed in the http://
www.regulations.gov index; however,
some information (e.g., copyrighted
material) is not publicly available to
read or download through the website.
All submissions, including copyrighted
material, are available for inspection
through the OSHA Docket Office.
Contact the OSHA Docket Office at (202)
693-2350 (TTY (877) 889-5627) for
assistance in locating docket
submissions.

Instructions: All submissions must
include the agency name and the OSHA
docket number for this Federal Register
notice (OSHA-2020-0006). OSHA will
place comments and requests to speak,
including personal information, in the
public docket, which may be available
online. Therefore, OSHA cautions
interested parties about submitting
personal information such as Social
Security numbers and birthdates. For
further information on submitting
comments, see the ‘“Public
Participation” heading in the section of
this notice titled SUPPLEMENTARY
INFORMATION.

Extension of comment period: Submit
requests for an extension of the
comment period on or before March 22,
2022 to the Directorate of Whistleblower
Protection Programs, Occupational
Safety and Health Administration, U.S.
Department of Labor, 200 Constitution
Avenue NW, Room N—4618,
Washington, DC 20210, or by fax to
(202) 693-2199 or by email to
OSHA.DWPP@dol.gov.

FOR FURTHER INFORMATION CONTACT: Ms.
Meghan Smith, Program Analyst,
Directorate of Whistleblower Protection
Programs, Occupational Safety and
Health Administration, U.S. Department
of Labor, Room N-4618, 200
Constitution Avenue NW, Washington,
DC 20210; telephone (202) 693—2199
(this is not a toll-free number) or email:
OSHA.DWPP@dol.gov. This Federal
Register publication is available in
alternative formats.

SUPPLEMENTARY INFORMATION:

I. Background

The Taxpayer First Act (TFA or Act),
Public Law 116-25, 133 Stat. 981, was
enacted on July 1, 2019. Section 1405(b)
of the Act, codified at 26 U.S.C. 7623(d)
and referred to throughout these interim
final rules as the TFA “anti-retaliation,”
“employee protection,” or
“whistleblower” provision, prohibits
retaliation by an employer, or any
officer, employee, contractor,
subcontractor, or agent of such
employer against an employee in the
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terms and conditions of employment in
reprisal for the employee having
engaged in protected activity. Protected
activity under TFA includes any lawful
act done by an employee to provide
information, cause information to be
provided, or otherwise assist in an
investigation regarding underpayment
of tax or conduct which the employee
reasonably believes constitutes a
violation of the internal revenue laws or
any provision of Federal law relating to
tax fraud. To be protected, the
information or assistance must be
provided to one of the persons or
entities listed in the statute, which
include the Internal Revenue Service
(IRS), the Secretary of the Treasury, the
Treasury Inspector General for Tax
Administration, the Comptroller
General of the United States, the
Department of Justice, the United States
Congress, a person with supervisory
authority over the employee, or any
other person working for the employer
who has the authority to investigate,
discover, or terminate misconduct. The
Act also protects employees from
retaliation in reprisal for any lawful act
done to testify, participate in, or
otherwise assist in any administrative or
judicial action taken by the IRS relating
to an alleged underpayment of tax or
any violation of the internal revenue
laws or any provision of Federal law
relating to tax fraud. These interim final
rules establish procedures for the
handling of retaliation complaints under
the Act.

II. Summary of Statutory Procedures

TFA incorporates the rules,
procedures, and burdens of proof set
forth in the Wendell H. Ford Aviation
Investment and Reform Act for the 21st
Century (AIR21), 49 U.S.C. 42121(b),
with some exceptions. Under TFA, a
person who believes that they have been
discharged or otherwise retaliated
against in violation of the Act
(complainant) may file a complaint with
the Secretary of Labor (Secretary) within
180 days of the alleged retaliation. Upon
receipt of the complaint, the Secretary
must provide written notice to the
person or persons named in the
complaint alleged to have violated the
Act (respondent) and to the
complainant’s employer (which in most
cases will be the respondent) of the
filing of the complaint, the allegations
contained in the complaint, the
substance of the evidence supporting
the complaint, and the rights afforded
the respondent throughout the
investigation. The Secretary must then
conduct an investigation, within 60
days of receipt of the complaint, after
affording the respondent an opportunity

to submit a written response and to
meet with the investigator to present
statements from witnesses.

The Act provides that the Secretary
may conduct an investigation only if the
complainant has made a prima facie
showing that the protected activity was
a contributing factor in the adverse
action alleged in the complaint and the
respondent has not demonstrated,
through clear and convincing evidence,
that it would have taken the same
adverse action in the absence of that
activity. (See § 1989.104 for a summary
of the investigation process.) OSHA
interprets the prima facie case
requirement as allowing the
complainant to meet this burden
through the complaint as supplemented
by interviews of the complainant.

After investigating a complaint, the
Secretary will issue written findings. If,
as a result of the investigation, the
Secretary finds there is reasonable cause
to believe that retaliation has occurred,
the Secretary must notify the
complainant and respondent of those
findings, and issue a preliminary order
providing all relief necessary to make
the complainant whole, including,
where appropriate: Reinstatement with
the same seniority status that the
complainant would have had but for the
retaliation; the sum of 200 percent of the
amount of back pay and 100 percent of
all lost benefits, with interest; and
compensation for any special damages
sustained as a result of the retaliation,
including litigation costs, expert witness
fees, and reasonable attorney fees.

The complainant and the respondent
then have 30 days after the date of
receipt of the Secretary’s notification in
which to file objections to the findings
and/or preliminary order and request a
hearing before an Administrative Law
Judge (ALJ). The filing of objections will
not stay any reinstatement order.
However, under OSHA'’s regulations,
the filing of objections will stay any
other remedy in the preliminary order.
If a hearing before an ALJ is not
requested within 30 days, the
preliminary order becomes final and is
not subject to judicial review.

If a hearing is held, the Act requires
the hearing be conducted
“expeditiously.” The Secretary then has
120 days after the conclusion of any
hearing to issue a final order, which
may provide appropriate relief or deny
the complaint. Until the Secretary’s
final order is issued, the Secretary, the
complainant, and the respondent may
enter into a settlement agreement that
terminates the proceeding. Where the
Secretary has determined that a
violation has occurred, the Secretary
will order all relief necessary to make

the complainant whole, including,
where appropriate, reinstatement with
the same seniority status that the
complainant would have had, but for
the retaliation; the sum of 200 percent
of the amount of back pay and 100
percent of all lost benefits, with interest;
and compensation for any special
damages sustained as a result of the
retaliation, including litigation costs,
expert witness fees, and reasonable
attorney fees. The Secretary also may
award a prevailing employer reasonable
attorney fees, not exceeding $1,000, if
the Secretary finds that the complaint is
frivolous or has been brought in bad
faith. Within 60 days of the issuance of
the final order, any person adversely
affected or aggrieved by the Secretary’s
final order may file an appeal with the
United States Court of Appeals for the
circuit in which the violation allegedly
occurred or the circuit where the
complainant resided on the date of the
violation.

The Act permits the employee to
bring an action for de novo review of a
TFA retaliation claim in the appropriate
United States district court in the event
that the Secretary has not issued a final
decision within 180 days after the filing
of the complaint. The provision
provides that the court will have
jurisdiction over the action without
regard to the amount in controversy and
that either party is entitled to request a
trial by jury. The Act also states that the
rights and remedies provided in the
TFA anti-retaliation provision may not
be waived by any agreement, policy
form, or condition of employment,
including by a predispute arbitration
agreement. No predispute arbitration
agreement is valid or enforceable, if the
agreement requires arbitration of a
dispute arising under the TFA anti-
retaliation provision. Finally, under the
Act, nothing in the TFA anti-retaliation
provision shall be deemed to diminish
the rights, privileges, or remedies of any
employee under any Federal or State
law, or under any collective bargaining
agreement.

III. Summary and Discussion of
Regulatory Provisions

The regulatory provisions in this part
have been written and organized to be
consistent with other whistleblower
regulations promulgated by OSHA to
the extent possible within the bounds of
the statutory language of the Act.
Responsibility for receiving and
investigating complaints under the Act
has been delegated to the Assistant
Secretary for Occupational Safety and
Health (Assistant Secretary) by
Secretary of Labor’s Order No. 08—2020
(May 15, 2020), 85 FR 58393 (September
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18, 2020). Hearings on determinations
by the Assistant Secretary are conducted
by the Office of Administrative Law
Judges, and appeals from decisions by
ALJs are decided by the ARB. See
Secretary of Labor’s Order 01-2020
(Feb. 21, 2020), 85 FR 13024—-01 (Mar.

6, 2020) (Delegation of Authority and
Assignment of Responsibility to the
Administrative Review Board).

Subpart A—Complaints, Investigations,
Findings, and Preliminary Orders

Section 1989.100 Purpose and Scope

This section describes the purpose of
the regulations implementing the anti-
retaliation provisions of TFA and
provides an overview of the procedures
covered by these regulations.

Section 1989.101 Definitions

This section includes the general
definitions of certain terms used in
§1405(b) of TFA, 26 U.S.C. 7623(d),
which are applicable to the Act’s anti-
retaliation provision. Consistent with
the approach that OSHA has taken in
implementing other whistleblower
protection provisions and with
applicable ARB case law, the interim
final rule defines “‘employee” as “an
individual presently or formerly
working for, an individual applying to
work for, or an individual whose
employment could be affected by,
another person.” See, e.g., 29 CFR
1979.101 (AIR21 definition of
employee); 29 CFR 1980.101(g)
(Sarbanes-Oxley Act of 2002 (SOX)
definition of employee). In OSHA’s
view, consistent with TFA’s language
protecting employees from retaliation
for providing information regarding
“any conduct which the employee
reasonably believes constitutes a
violation of the internal revenue laws,”
the definition of “employee” in the
interim final rule encompasses
individuals who allege that they are
employees, can show some evidence
that the respondent exercises control
over the terms and conditions of their
employment or other factors tending to
demonstrate that an employer-employee
relationship exists, and allege that they
have suffered retaliation for having
reported that their employers have
violated tax laws by failing or refusing
to make required withholdings,
deductions, and/or contributions on
their behalf. See Green v. OPCON, Inc.,
ARB Case No. 2018-0007, 2020 WL
2319031, at *3 (Apr. 9, 2020)
(explaining the ARB’s case law applying
a “‘right-to-control” test and the
common law test in Nationwide Mutual
Insurance Co. v. Darden, 503 U.S. 318,
322-23 (1992)).

The interim final rule defines
“person” as “‘an individual, partnership,
company, corporation, association
(incorporated or unincorporated), trust,
or estate,” based on the definition found
in the Internal Revenue Code. See 26
U.S.C. 7701(a)(1).

Section 1989.102 Obligations and
Prohibited Acts

This section describes the activities
that are protected under the Act and the
conduct that is prohibited in response to
any protected activities. The Act
prohibits an employer, or any officer,
employee, contractor, subcontractor, or
agent of such employer from
discharging, demoting, suspending,
threatening, harassing or in any other
manner retaliating against an employee
in the terms and conditions of
employment in reprisal for the
employee having engaged in protected
activity. Protected activity under TFA
includes any lawful act by an employee
to provide information, cause
information to be provided, or otherwise
assist in an investigation regarding
underpayment of tax or conduct which
the employee reasonably believes
constitutes a violation of the internal
revenue laws or any provision of
Federal law relating to tax fraud. To be
protected, the information or assistance
must be provided to one of the persons
or entities listed in the statute, which
include the IRS, the Secretary of the
Treasury, the Treasury Inspector
General for Tax Administration, the
Comptroller General of the United
States, the Department of Justice, the
United States Congress, a person with
supervisory authority over the
employee, or any other person working
for the employer who has the authority
to investigate, discover, or terminate
misconduct. The Act also protects
employees from discharge or other
actions in reprisal for any lawful act
done to testify, participate in, or
otherwise assist in any administrative or
judicial action taken by the IRS relating
to an alleged underpayment of tax or
any violation of the internal revenue
laws or any provision of Federal law
relating to tax fraud. More information
regarding Federal tax laws and the IRS’s
regulations can be found at
www.IRS.gov.

Under the Act, an employee who
provides information, causes
information to be provided, or assists in
an investigation is protected as long as
the employee reasonably believes that
the conduct at issue violates internal
revenue laws or any provision of
Federal law relating to tax fraud. To
have a reasonable belief that there is a
violation of relevant law, the employee

must subjectively believe that the
conduct is a violation and that belief
must be objectively reasonable. See, e.g.,
Rhinehimerv. U.S. Bancorp. Invs., Inc.,
787 F.3d 797, 811 (6th Cir. 2015)
(discussing the reasonable belief
standard under analogous language in
the SOX whistleblower provision, 18
U.S.C. 1514A) (citations omitted); Harp
v. Charter Commc’ns, Inc., 558 F.3d
722, 723 (7th Cir. 2009) (agreeing with
First, Fourth, Fifth, and Ninth Circuits
that determining reasonable belief under
the SOX whistleblower provision
requires analysis of the complainant’s
subjective belief and the objective
reasonableness of that belief); Sylvester
v. Parexel Int’l LLC, ARB No. 07-123,
2011 WL 2165854, at *11-12 (ARB May
25, 2011) (same). The requirement that
the complainant have a subjective, good
faith belief is satisfied so long as the
complainant actually believed that the
conduct at issue violated the relevant
law or regulation. See Sylvester, 2011
WL 2165854, at *11-12 (citing Harp,
558 F.3d at 723; Day v. Staples, Inc., 555
F.3d 42, 54 n.10 (1st Cir. 2009)). The
objective reasonableness of a
complainant’s belief is typically
determined ‘“‘based on the knowledge
available to a reasonable person in the
same factual circumstances with the
same training and experience as the
aggrieved employee.” Harp, 558 F.3d at
723 (quoting Allen v. Admin. Review
Bd., 514 F.3d 468, 477 (5th Cir. 2008)).
However, the complainant need not
show the conduct constituted an actual
violation of law. Pursuant to this
standard, an employee’s whistleblower
activity is protected when it is based on
a reasonable, but mistaken, belief that a
violation of the relevant law has
occurred. See Van Asdale v. Int’l Game
Techs., 577 F.3d 989, 1001 (9th Cir.
2009); Allen, 514 F.3d at 477.

Section 1989.103 Filing of Retaliation
Complaint

This section explains the
requirements for filing a retaliation
complaint under TFA. To be timely, a
complaint must be filed within 180 days
of when the alleged violation occurs.
Under Delaware State College v. Ricks,
449 U.S. 250, 258 (1980), an alleged
violation occurs when the retaliatory
decision has been both made and
communicated to the complainant. In
other words, the limitations period
commences once the employee is aware
or reasonably should be aware of the
employer’s decision to take an adverse
action. EEOC v. United Parcel Serv.,
Inc., 249 F.3d 557, 561-62 (6th Cir.
2001). The time for filing a complaint
under TFA may be tolled for reasons
warranted by applicable case law. For
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example, OSHA may consider the time
for filing a complaint to be tolled if a
complainant mistakenly files a
complaint with an agency other than
OSHA within 180 days after an alleged
adverse action. Xanthopoulos v. U.S.
Dep’t of Labor, 991 F.3d 823, 832 (7th
Cir. 2021) (affirming ARB’s refusal to
toll the statute of limitations under SOX
and explaining the limited
circumstances in which tolling is
appropriate for a timely filing in the
wrong forum).

Complaints filed under TFA need not
be in any particular form. They may be
either oral or in writing. If the
complainant is unable to file the
complaint in English, OSHA will accept
the complaint in any language. With the
consent of the employee, complaints
may be filed by any person on the
employee’s behalf.

Section 1989.104

This section describes the procedures
that apply to the investigation of TFA
complaints. Paragraph (a) of this section
outlines the procedures for notifying the
respondent, the employer (if different
from the respondent), and the IRS of the
complaint and notifying the respondent
of the rights under these regulations.
Paragraph (b) describes the procedures
for the respondent to submit the
response to the complaint. Paragraph (c)
specifies that OSHA will request that
the parties provide each other with
copies of their submissions to OSHA
during the investigation and that, if a
party does not provide such copies,
OSHA generally will do so at a time
permitting the other party an
opportunity to respond to those
submissions. Before providing such
materials, OSHA will redact them
consistent with the Privacy Act of 1974,
5 U.S.C. 552a, and other applicable
confidentiality laws. Paragraph (d) of
this section discusses confidentiality of
information provided during
investigations.

Paragraph (e) of this section sets forth
the applicable burdens of proof. TFA
incorporates the burdens of proof in
AIR21. Thus, in order for OSHA to
conduct an investigation, TFA requires
that a complainant make an initial
prima facie showing that a protected
activity was ““a contributing factor” in
the adverse action alleged in the
complaint, i.e., that the protected
activity, alone or in combination with
other factors, affected in some way the
outcome of the employer’s decision. The
complainant will be considered to have
met the required burden for OSHA to
commence an investigation if the
complaint on its face, supplemented as
appropriate through interviews of the

Investigation

complainant, alleges the existence of
facts and either direct or circumstantial
evidence to meet the required showing.
The complainant’s burden at this stage
may be satisfied, for example, if the
complainant shows that the adverse
action took place shortly after the
protected activity.

If the complainant does not make the
required prima facie showing, the
investigation must be discontinued and
the complaint dismissed. See Trimmer
v. U.S. Dep’t of Labor, 174 F.3d 1098,
1101 (10th Cir. 1999) (noting that the
burden-shifting framework of the Energy
Reorganization Act of 1974, as
amended, (ERA) which is the same as
that under TFA, serves a ‘‘gatekeeping
function” intended to “stem [] frivolous
complaints”). Even in cases where the
complainant successfully makes a prima
facie showing, TFA requires that the
investigation must be discontinued if
the employer demonstrates, by clear and
convincing evidence, that it would have
taken the same adverse action in the
absence of the protected activity. Thus,
OSHA must dismiss the complaint and
not investigate further if either: (1) The
complainant fails to make the prima
facie showing that protected activity
was a contributing factor in the alleged
adverse action; or (2) the employer
rebuts that showing by clear and
convincing evidence that it would have
taken the same adverse action absent the
protected activity.

Assuming that an investigation
proceeds beyond the gatekeeping phase,
the statute requires OSHA to determine
whether there is reasonable cause to
believe that protected activity was a
contributing factor in the alleged
adverse action. A contributing factor is
“any factor which, alone or in
connection with other factors, tends to
affect in any way the outcome of the
decision.” Wiest v. Tyco Elec. Corp., 812
F.3d 319, 330 (3d Cir. 2016) (discussing
“contributing factor standard’”” under
SOX); Feldman v. Law Enforcement
Assocs. Corp., 752 F.3d 339, 348 (4th
Cir. 2014) (same); Lockheed Martin
Corp. v. Admin. Review Bd., 717 F.3d
1121, 1136 (10th Cir. 2013) (same). A
conclusion that protected activity was a
contributing factor in an adverse action
can be based on direct evidence or
circumstantial evidence “such as the
temporal proximity between the
protected activity and the adverse
action, indications of pretext such as
inconsistent application of policies and
shifting explanations, antagonism or
hostility toward protected activity, the
relation between the discipline and the
protected activity, and the presence [or
absence] of intervening events that
independently justify” the adverse

action. Hess v. Union Pac. R.R. Co., 898
F.3d 852, 858 (8th Cir. 2018) (quoted
source omitted) (discussing the
contributing factor standard under the
Federal Railroad Safety Act).

If OSHA finds reasonable cause to
believe that the alleged protected
activity was a contributing factor in the
adverse action, OSHA may not order
relief if the employer demonstrates by
““clear and convincing evidence” that it
would have taken the same action in the
absence of the protected activity. See 49
U.S.C. 42121(b)(2)(B)(iv). The “clear and
convincing evidence” standard is a
higher burden of proof than a
“preponderance of the evidence”
standard. Clear and convincing
evidence is evidence indicating that the
thing to be proved is highly probable or
reasonably certain. Clarke v. Navajo
Express, ARB No. 09-114, 2011 WL
2614326, at *3 (ARB June 29, 2011).

Paragraph (f) describes the procedures
OSHA will follow prior to the issuance
of findings and a preliminary order
when OSHA has reasonable cause to
believe that a violation has occurred and
reinstatement is required. Its purpose is
to ensure compliance with the Due
Process Clause of the Fifth Amendment,
as interpreted by the Supreme Court in
Brock v. Roadway Express, Inc., 481
U.S. 252 (1987) (requiring OSHA to give
a Surface Transportation Assistance Act
respondent the opportunity to review
the substance of the evidence and
respond prior to ordering preliminary
reinstatement).

Section 1989.105 Issuance of Findings
and Preliminary Orders

This section provides that, on the
basis of information obtained in the
investigation, the Assistant Secretary
will issue, within 60 days of the filing
of a complaint, written findings
regarding whether or not there is
reasonable cause to believe that the
complaint has merit. If the findings are
that there is reasonable cause to believe
that the complaint has merit, the
Assistant Secretary will order all relief
necessary to make the employee whole,
including reinstatement with the same
seniority status that the complainant
would have had, but for the retaliation;
the sum of 200 percent of the amount
of back pay and 100 percent of all lost
benefits, with interest; and
compensation for any special damages
sustained as a result of the retaliation,
including litigation costs, expert witness
fees, and reasonable attorney fees. The
findings and, where appropriate,
preliminary order, will also advise the
parties of their right to file objections to
the findings of the Assistant Secretary
and to request a hearing. The findings
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and, where appropriate, the preliminary
order, will also advise the respondent of
the right to request an award of attorney
fees not exceeding a total of $1,000 from
the ALJ, regardless of whether the
respondent has filed objections, if the
respondent alleges that the complaint
was frivolous or brought in bad faith. If
no objections are filed within 30 days of
receipt of the findings, the findings and
any preliminary order of the Assistant
Secretary become the final decision and
order of the Secretary. If objections are
timely filed, any order of preliminary
reinstatement will take effect, but the
remaining provisions of the order will
not take effect until administrative
proceedings are completed.

The remedies provided under TFA
aim to make the complainant whole by
restoring the complainant to the
position that the complainant would
have occupied absent the retaliation and
to counteract the chilling effect of
retaliation on protected whistleblowing
in the complainant’s workplace. The
back pay, benefits, and other remedies
appropriate in each case will depend on
the individual facts of the case and the
evidence submitted, and the
complainant’s interim earnings must be
taken into account in determining the
appropriate back pay award. When there
is evidence to determine these figures,

a back pay award under TFA might
include, for example, amounts that the
complainant would have earned in
commissions, bonuses, overtime, or
raises had the complainant not been
discharged in retaliation for engaging in
protected activity under TFA. A benefits
award under TFA might include
amounts that the employer would have
contributed to a 401(k) plan, insurance
plan, profit-sharing plan, or retirement
plan on the complainant’s behalf had
the complainant not been discharged in
retaliation for engaging in protected
activity under TFA. Other damages,
including non-pecuniary damages, such
as damages for emotional distress due to
the retaliation, are also available under
TFA. See, e.g., Jones v. Southpeak
Interactive Corp. of Del., 777 F.3d 658,
670—71 (4th Cir. 2015) (holding that
emotional distress damages are available
under identical remedial provision in
SOX); Halliburton, Inc. v. Admin.
Review Bd., 771 F.3d 254, 264—66 (5th
Cir. 2014) (same). Consistent with the
rules under other whistleblower statutes
enforced by the Department of Labor, in
ordering interest on back pay under
TFA, OSHA will compute interest due
by compounding daily the Internal
Revenue Service interest rate for the
underpayment of taxes, which under 26
U.S.C. 6621(a)(2) is the Federal short-

term rate plus three percentage points,
against back pay. See, e.g., 29 CFR
1980.105(a) (SOX); 29 CFR 1982.105(a)
(Federal Railroad Safety Act (FRSA)); 29
CFR 1988.105(a) (Moving Ahead for
Progress in the 21st Century Act (MAP-
21)).

Consistent with the rules governing
other Department of Labor-enforced
whistleblower protection statutes,
where appropriate, in ordering back
pay, OSHA will require the respondent
to submit the appropriate
documentation to the Social Security
Administration (SSA) allocating the
back pay to the appropriate periods.
See, e.g., 29 CFR 1980.105(a) (SOX); 29
CFR 1982.105(a) (FRSA); 29 CFR
1988.105(a) (MAP-21)).

The statute permits OSHA to
preliminarily reinstate employees to
their positions if OSHA finds reasonable
cause to believe that they were
discharged in violation of TFA. See 49
U.S.C. 42121(b)(2)(A). When a violation
is found, the norm is for OSHA to order
immediate preliminary reinstatement. In
appropriate circumstances, in lieu of
preliminary reinstatement, OSHA may
order that the complainant receive the
same pay and benefits that the
complainant received prior to
termination but not actually return to
work. Such “economic reinstatement” is
akin to an order of front pay and is
sometimes employed in cases arising
under § 105(c) of the Federal Mine
Safety and Health Act of 1977, which
protects miners from retaliation. 30
U.S.C. 815(c); see, e.g., Sec’y of Labor,
MSHA v. North Fork Coal Corp., 33
FMSHRC 589, 2011 WL 1455831, at *4
(FMSHRC Mar. 25, 2011) (explaining
economic reinstatement in lieu of
temporary reinstatement in the context
of § 105(c)). Front pay has been
recognized as an appropriate remedy in
cases under the whistleblower statutes
enforced by OSHA in circumstances
where reinstatement would not be
appropriate. See, e.g., Deltek, Inc. v.
Dep’t of Labor, Admin. Rev Bd., 649
Fed. App’x. 320, 333 (4th Cir. 2016)
(affirming award of front pay in SOX
case due to “pronounced animosity
between the parties;” explaining that
“front pay ‘is designed to place the
complainant in the identical financial
position’ that she would have occupied
had she remained employed or been
reinstated.”); Continental Airlines, Inc.
v. Admin. Review Bd., 638 Fed. App’x.
283, 289-90 at *4 (5th Cir. 2016)
(affirming front pay award under AIR21,
and explaining that “front-pay is
available when reinstatement is not
possible”), aff’'g Luder v. Cont’l Airlines,
Inc., ARB No. 10-026, 2012 WL 376755,
at *11 (ARB Jan. 31, 2012); see also

Brown v. Lockheed Martin Corp., ALJ
No. 2008-SOX-00049, 2010 WL
2054426, at *55-56 (ALJ Jan. 15, 2010)
(noting that while reinstatement is the
“presumptive remedy”’ under SOX
whistleblower provision, front pay may
be awarded as a substitute when
reinstatement is inappropriate), aff’d
Lockheed Martin Corp. v. Admin.
Review Bd., 717 F.3d 1121, 1138 (10th
Cir. 2013) (noting availability of all
relief necessary to make the employee
whole in SOX case but remanding for
DOL to quantify remedies); Indiana
Michigan Power Co. v. U.S. Dep’t of
Labor, 278 Fed. Appx. 597, 606 (6th Cir.
2008) (affirming front pay award under
ERA). Neither an employer nor an
employee has a statutory right to choose
economic reinstatement. Rather,
economic reinstatement is designed to
accommodate situations in which
evidence establishes to OSHA’s
satisfaction that immediate
reinstatement is inadvisable for some
reason, notwithstanding the employer’s
retaliatory discharge of the employee.

Subpart B—Litigation

Section 1989.106 Objections to the
Findings and the Preliminary Order and
Requests for a Hearing

Objections to the findings of the
Assistant Secretary must be in writing
and must be filed with the Chief
Administrative Law Judge, U.S.
Department of Labor, in accordance
with 29 CFR part 18, as applicable,
within 30 days of the receipt of the
findings. The date of the postmark,
facsimile transmittal, or electronic
transmittal is considered the date of the
filing; if the objection is filed in person,
by hand-delivery or other means, the
objection is filed upon receipt. The
filing of objections also is considered a
request for a hearing before an ALJ.
Although the parties are directed to
serve a copy of their objections on the
other parties of record, as well as on the
OSHA official who issued the findings
and order, the Assistant Secretary, and
the U.S. Department of Labor’s
Associate Solicitor for Fair Labor
Standards, the failure to serve copies of
the objections on the other parties of
record does not affect the ALJ’s
jurisdiction to hear and decide the
merits of the case. See Shirani v. Calvert
Cliffs Nuclear Power Plant, Inc., ARB
No. 04-101, 2005 WL 2865915, at *7
(ARB Oct. 31, 2005). OSHA and the
Associate Solicitor for Fair Labor
Standards may specify the means,
including electronic means, to serve
them with copies of objections to
OSHA'’s findings.
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The timely filing of objections stays
all provisions of the preliminary order,
except for the portion requiring
reinstatement. A respondent may file a
motion to stay the Assistant Secretary’s
preliminary order of reinstatement with
the Office of Administrative Law Judges.
However, such a motion will be granted
only based on exceptional
circumstances. The Secretary believes
that a stay of the Assistant Secretary’s
preliminary order of reinstatement
under TFA would be appropriate only
where the respondent can establish the
necessary criteria for equitable
injunctive relief, i.e., irreparable injury,
likelihood of success on the merits, a
balancing of possible harms to the
parties, and that the public interest
favors a stay. If no timely objection to
the Assistant Secretary’s findings and/or
preliminary order is filed, then the
Assistant Secretary’s findings and/or
preliminary order become the final
decision of the Secretary not subject to
judicial review.

Section 1989.107

This section adopts the rules of
practice and procedure for
administrative hearings before the
Office of Administrative Law Judges, as
set forth in 29 CFR part 18 subpart A.
This section provides that the hearing is
to commence expeditiously, except
upon a showing of good cause or unless
otherwise agreed to by the parties.
Hearings will be conducted de novo, on
the record. As noted in this section,
formal rules of evidence will not apply,
but rules or principles designed to
assure production of the most probative
evidence will be applied. The AL] may
exclude evidence that is immaterial,
irrelevant, or unduly repetitious.

Section 1989.108 Role of Federal
Agencies

Hearings

The Assistant Secretary may
participate as a party or amicus curiae
at any time in the administrative
proceedings under TFA. For example,
the Assistant Secretary may exercise
discretion to prosecute the case in the
administrative proceeding before an
ALJ; petition for review of a decision of
an ALJ, including a decision based on
a settlement agreement between the
complainant and the respondent,
regardless of whether the Assistant
Secretary participated before the ALJ; or
participate as amicus curiae before the
ALJ or the ARB. Although OSHA
anticipates that ordinarily the Assistant
Secretary will not participate, the
Assistant Secretary may choose to do so
in appropriate cases, such as cases
involving important or novel legal
issues, multiple employees, alleged

violations that appear egregious, or
where the interests of justice might
require participation by the Assistant
Secretary. The IRS, if interested in a
proceeding, also may participate as
amicus curiae at any time in the
proceedings.

Section 1989.109 Decisions and
Orders of the Administrative Law Judge

This section sets forth the
requirements for the content of the
decisions and orders of the AL]J, and
includes the standard for finding a
violation under TFA. Specifically,
because TFA incorporates the burdens
of proof in AIR21, the complainant must
demonstrate (i.e., prove by a
preponderance of the evidence) that the
protected activity was a “‘contributing
factor” in the adverse action. See 49
U.S.C. 42121(b)(2)(B)(iii); see, e.g.,
Allen, 514 F.3d at 475 n.1 (“The term
‘demonstrates’ [under identical burden-
shifting scheme in the SOX
whistleblower provision] means to
prove by a preponderance of the
evidence.”). If the employee
demonstrates that the alleged protected
activity was a contributing factor in the
adverse action, then the employer must
demonstrate by “clear and convincing
evidence” that it would have taken the
same action in the absence of the
protected activity. See 49 U.S.C.
42121(b)(2)(B)(iv).

Paragraph (c) of this section further
provides that OSHA’s determination to
dismiss the complaint without an
investigation or without a complete
investigation under § 1989.104 is not
subject to review. Thus, § 1989.109(c)
clarifies that OSHA’s determinations on
whether to proceed with an
investigation under TFA and whether to
make particular investigative findings
are discretionary decisions not subject
to review by the ALJ. The ALJ hears
cases de novo and, therefore, as a
general matter, may not remand cases to
OSHA to conduct an investigation or
make further factual findings. Paragraph
(d) notes the remedies that the AL] may
order under TFA and, as discussed
under § 1989.105 above, provides that
interest on back pay will be calculated
using the interest rate applicable to
underpayment of taxes under 26 U.S.C.
6621(a)(2) and will be compounded
daily, and that the respondent will be
required to submit appropriate
documentation to the SSA allocating
any back pay award to the appropriate
periods. Paragraph (e) requires that the
ALJ’s decision be served on all parties
to the proceeding, OSHA, and the U.S.
Department of Labor’s Associate
Solicitor for Fair Labor Standards.
OSHA and the Associate Solicitor for

Fair Labor Standards may specify the
means, including electronic means, for
service of the ALJ’s decision on them.
Paragraph (e) also provides that any ALJ
decision requiring reinstatement or
lifting an order of reinstatement by the
Assistant Secretary will be effective
immediately upon receipt of the
decision by the respondent. All other
portions of the ALJ’s order will be
effective 30 days after the date of the
decision unless a timely petition for
review has been filed with the ARB. If
a timely petition for review is not filed
with the ARB, the decision of the ALJ
becomes the final decision of the
Secretary and is not subject to judicial
review.

Section 1989.110 Decisions and
Orders of the Administrative Review
Board

Upon the issuance of the ALJ’s
decision, the parties have 30 days
within which to petition the ARB for
review of that decision. The date of the
postmark, facsimile transmittal, or
electronic transmittal is considered the
date of filing of the petition; if the
petition is filed in person, by hand
delivery, or other means, the petition is
considered filed upon receipt.

The appeal provisions in this part
provide that an appeal to the ARB is
only accepted at the discretion of the
ARB. The parties should identify in
their petitions for review the legal
conclusions or orders to which they
object, or the objections may be deemed
waived. The ARB has 30 days to decide
whether to grant the petition for review.
If the ARB does not grant the petition,
the decision of the AL] becomes the
final decision of the Secretary. If a
timely petition for review is filed with
the ARB, any relief ordered by the ALJ,
except for that portion ordering
reinstatement, is inoperative while the
matter is pending before the ARB. When
the ARB accepts a petition for review,
the ALJ’s factual determinations will be
reviewed under the substantial evidence
standard.

This section also provides that, based
on exceptional circumstances, the ARB
may grant a motion to stay an ALJ’s
preliminary order of reinstatement
under TFA (which otherwise would be
effective immediately), while the ARB
reviews the order. The Secretary
believes that a stay of an ALJ’s
preliminary order of reinstatement
under TFA would be appropriate only
where the respondent can establish the
necessary criteria for equitable
injunctive relief, i.e., irreparable injury,
likelihood of success on the merits, a
balancing of possible harms to the
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parties, and that the public interest
favors a stay.

If the ARB concludes that the
respondent has violated the law, it will
issue an order providing all relief
necessary to make the complainant
whole. The order will require, where
appropriate: Reinstatement with the
same seniority status that the
complainant would have had, but for
the retaliation; the sum of 200 percent
of the amount of back pay and 100
percent of all lost benefits, with interest;
and compensation for any special
damages sustained as a result of the
retaliation, including litigation costs,
expert witness fees, and reasonable
attorney fees. Interest on back pay will
be calculated using the interest rate
applicable to underpayment of taxes
pursuant to 26 U.S.C. 6621(a)(2) and
will be compounded daily, and the
respondent will be required to submit
appropriate documentation to the SSA
allocating any back pay award to the
appropriate periods. If the ARB
determines that the respondent has not
violated the law, an order will be issued
denying the complaint. If, upon the
request of the respondent, the ARB
determines that a complaint was
frivolous or was brought in bad faith,
the ARB may award to the respondent
a reasonable attorney fee, not exceeding
a total of $1,000. The decision of the
ARB is subject to discretionary review
by the Secretary of Labor. See Secretary
of Labor’s Order, 01-2020 (Feb. 21,
2020), 85 FR 13024—01 (Mar. 6, 2020).

As provided in that Secretary’s Order,
a party may petition the ARB to refer a
decision to the Secretary for further
review, after which the Secretary may
accept review, decline review, or take
no action. If no such petition is filed,
the ARB’s decision shall become the
final action of the Department 28
calendar days after the date on which
the decision was issued. If such a
petition is filed and the ARB declines to
refer the case to the Secretary, the ARB’s
decision shall become final 28 calendar
days after the date on which the petition
for review was filed. If the ARB refers
a decision to the Secretary for further
review, and the Secretary takes no
action in response to the ARB’s referral,
or declines to accept the case for review,
the ARB’s decision shall become final
either 28 calendar days from the date of
the referral, or on the date on which the
Secretary declines review, whichever
comes first.

In the alternative, under the
Secretary’s Order, at any point during
the first 28 calendar days after the date
on which an ARB decision was issued,
the Secretary may direct the ARB to
refer the decision to the Secretary for

review. If the Secretary directs the ARB
to refer a case to the Secretary, or
notifies the parties that the case has
been accepted for review, the ARB’s
decision shall not become the final
action of the Department and shall have
no legal force or effect, unless and until
the Secretary adopts the ARB’s decision.

Under the Secretary’s Order, any final
decision made by the Secretary shall be
made solely based on the administrative
record, the petition and briefs filed with
the ARB, and any amicus briefs
permitted by the Secretary. The decision
shall be in writing and shall be
transmitted to the ARB, who will
publish the decision and transmit it to
the parties to the case. The Secretary’s
decision shall constitute final action by
the Department and shall serve as
binding precedent in all Department
proceedings involving the same issue or
issues.

Subpart C—Miscellaneous Provisions

Section 1989.111 Withdrawal of
Complaints, Findings, Objections, and
Petitions for Review; Settlement

This section provides the procedures
and time periods for withdrawal of
complaints, withdrawal of findings and/
or preliminary orders by the Assistant
Secretary, and withdrawal of objections
to findings and/or orders. It permits
complainants to withdraw their
complaints orally, and provides that, in
such circumstances, OSHA will confirm
a complainant’s desire to withdraw in
writing. It also provides for approval of
settlements at the investigative and
adjudicatory stages of the case.

Section 1989.112 Judicial Review

This section describes the statutory
provisions for judicial review of
decisions of the Secretary and requires,
in cases where judicial review is sought,
the ARB or the ALJ to submit the record
of proceedings to the appropriate court
pursuant to the rules of such court.

Section 1989.113 Judicial Enforcement

This section describes the ability of
the Secretary, the complainant, and the
respondent under TFA to obtain judicial
enforcement of orders and terms of
settlement agreements. Through the
incorporation of the rules and
procedures in AIR21, TFA authorizes
district courts to enforce orders issued
by the Secretary under the provisions of
49 U.S.C. 42121(b). Specifically, 49
U.S.C. 42121(b)(5) provides that
“[wlhenever any person has failed to
comply with an order issued under
paragraph (3), the Secretary of Labor
may file a civil action in the United
States district court for the district in

which the violation was found to occur
to enforce such order. In actions brought
under this paragraph, the district courts
shall have jurisdiction to grant all
appropriate relief, including injunctive
relief and compensatory damages.” 49
U.S.C. 42121(b)(5). Similarly, 49 U.S.C.
42121(b)(6), provides that a person on
whose behalf an order was issued ‘“may
commence a civil action against the
person to whom such order was issued
to required compliance with such
order” in the appropriate United States
district court, which will have
jurisdiction without regard to the
amount in controversy or the
citizenship of the parties, to enforce
such order. The Secretary views these
provisions as permitting district courts
to enforce both final orders of the
Secretary and preliminary orders of
reinstatement for the same reasons that
the Secretary has expressed with regard
to SOX, which incorporates the rules
and procedures of AIR21 using identical
language to that in TFA. See Procedures
for the Handling of Retaliation
Complaints Under § 806 of the
Sarbanes-Oxley Act of 2002, as
Amended, Final Rule, 80 FR 11865-02,
11,877 (Mar. 5, 2015) (discussing
district court enforcement of
preliminary reinstatement orders under
SOX); see also Brief for the Intervenor/
Plaintiff-Appellee Secretary of Labor,
Solis v. Tenn. Commerce Bancorp, Inc.,
No. 10-5602 (6th Cir. 2010); Solis v.
Tenn. Commerce Bancorp, Inc., 713 F.
Supp. 2d 701 (M.D. Tenn. 2010); but see
Bechtel v. Competitive Techs., Inc., 448
F.3d 469 (2d Cir. 2006); Welch v.
Cardinal Bankshares Corp., 454 F.
Supp. 2d 552 (W.D. Va. 2006), decision
vacated, appeal dismissed, No. 06-2295
(ath Gir. Feb. 20, 2008)).

Section 1989.114 District Court
Jurisdiction of Retaliation Complaints

This section sets forth TFA’s
provisions allowing a complainant to
bring an original de novo action in
district court, alleging the same
allegations contained in the complaint
filed with OSHA, if there has been no
final decision of the Secretary within
180 days after the date of the filing of
the complaint. See 26 U.S.C.
7623(d)(2)(A)(ii). This section also
incorporates the statutory provisions
that allow for a jury trial at the request
of either party in a district court action
and that specify the burdens of proof in
a district court action. 26 U.S.C.
7623(d)(2)(B)(iii), (v).

This section also requires that, within
seven days after filing a complaint in
district court, a complainant must
provide a file-stamped copy of the
complaint to OSHA, the ALJ, or the
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ARB, depending on where the
proceeding is pending. If the ARB has
issued a decision that has not yet
become final under Secretary of Labor’s
Order 01-2020, the case is regarded as
pending before the ARB for purposes of
this section and a copy of any district
court complaint should be sent to the
ARB. A copy of the district court
complaint also must be provided to the
OSHA official who issued the findings
and/or preliminary order, the Assistant
Secretary, and the U.S. Department of
Labor’s Associate Solicitor for Fair
Labor Standards. This provision is
necessary to notify the agency that the
complainant has opted to file a
complaint in district court. This
provision is not a substitute for the
complainant’s compliance with the
requirements for service of process of
the district court complaint contained in
the Federal Rules of Civil Procedure and
the local rules of the district court
where the complaint is filed.

Finally, it should be noted that
although a complainant may file an
action in district court if the Secretary
has not issued a final decision within
180 days of the filing of the complaint
with OSHA, it is the Department of
Labor’s position that complainants may
not initiate an action in federal court
after the Secretary issues a final
decision, even if the date of the final
decision is more than 180 days after the
filing of the complaint. Thus, for
example, after the ARB has issued a
decision that has become final denying
a whistleblower complaint, the
complainant no longer may file an
action for de novo review in federal
district court. See Soo Line R.R., Inc. v.
Admin. Review Bd., 990 F.3d 596, 598
n.1 (8th Cir. 2021). The purpose of the
“kick-out” provision is to aid the
complainant in receiving a prompt
decision. That goal is not implicated in
a situation where the complainant
already has received a final decision
from the Secretary. In addition,
permitting the complainant to file a new
case in district court in such
circumstances could conflict with the
parties’ rights to seek judicial review of
the Secretary’s final decision in the
court of appeals. See 49 U.S.C.
42121(b)(4)(B) (providing that an order
with respect to which review could
have been obtained in the court of
appeals shall not be subject to judicial
review in any criminal or other civil
proceeding).

Section 1989.115 Special
Circumstances; Waiver of Rules

This section provides that, in
circumstances not contemplated by
these rules or for good cause, the ALJ or

the ARB may, upon application and
notice to the parties, waive any rule as
justice or the administration of TFA
requires.

IV. Paperwork Reduction Act

This rule contains a reporting
provision (filing a retaliation complaint,
section 1989.103) which was previously
reviewed as a statutory requirement of
TFA and approved for use by the Office
of Management and Budget (OMB), as
part of the Information Collection
Request (ICR) assigned OMB control
number 1218-0236 under the provisions
of the Paperwork Reduction Act of 1995
(PRA). See Public Law 104—-13, 109 Stat.
163 (1995). A non-material change has
been submitted to OMB to include the
regulatory citation.

V. Administrative Procedure Act

The notice and comment rulemaking
procedures of § 553 of the
Administrative Procedure Act (APA) do
not apply “to interpretative rules,
general statements of policy, or rules of
agency organization, procedure, or
practice.” 5 U.S.C. 553(b)(A). This is a
rule of agency procedure, practice, and
interpretation within the meaning of
that section, because it provides the
procedures for the handling of
retaliation complaints. Therefore,
publication in the Federal Register of a
notice of proposed rulemaking and
request for comments are not required
for this rule. Although this is a
procedural and interpretative rule not
subject to the notice and comment
procedures of the APA, OSHA is
providing persons interested in this
interim final rule 60 days to submit
comments. A final rule will be
published after OSHA receives and
reviews the public’s comments.

Furthermore, because this rule is
procedural and interpretative rather
than substantive, the normal
requirement of 5 U.S.C. 553(d) that a
rule be effective 30 days after
publication in the Federal Register is
inapplicable. OSHA also finds good
cause to provide an immediate effective
date for this interim final rule. It is in
the public interest that the rule be
effective immediately so that parties
may know what procedures are
applicable to pending cases.

VI. Executive Orders 12866, 13563, and
13771; Unfunded Mandates Reform Act
of 1995; Executive Order 13132

The Office of Information and
Regulatory Affairs has concluded that
this rule is not a “‘significant regulatory
action” within the meaning of Executive
Order 12866, reaffirmed by Executive
Order 13563, because it is not likely to:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities; (2) create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; (3) materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in Executive Order 12866.
Therefore, no economic impact analysis
under § 6(a)(3)(C) of Executive Order
12866 has been prepared.

This rule is not an Executive Order
13771 regulatory action because this
rule is not significant under Executive
Order 12866.

Also, because this rule is not
significant under Executive Order
12866, and because no notice of
proposed rulemaking has been
published, no statement is required
under § 202 of the Unfunded Mandates
Reform Act of 1995, 2 U.S.C. 1532. In
any event, this rulemaking is procedural
and interpretative in nature and is thus
not expected to have a significant
economic impact. Finally, this rule does
not have “federalism implications.” The
rule does not have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government[,]”” and
therefore, is not subject to Executive
Order 13132 (Federalism).

VII. Regulatory Flexibility Analysis

The notice and comment rulemaking
procedures of § 553 of the APA do not
apply “to interpretative rules, general
statements of policy, or rules of agency
organization, procedure, or practice.” 5
U.S.C. 553(b)(A). Rules that are exempt
from APA notice and comment
requirements are also exempt from the
Regulatory Flexibility Act (RFA). See
Small Business Administration Office of
Advocacy, A Guide for Government
Agencies: How to Comply with the
Regulatory Flexibility Act, at 9; also
found at https://www.sba.gov/advocacy/
guide-government-agencies-how-
comply-regulatory-flexibility-act. This is
a rule of agency procedure, practice, and
interpretation within the meaning of 5
U.S.C. 553; and, therefore, the rule is
exempt from both the notice and
comment rulemaking procedures of the
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APA and the requirements under the
RFA.

List of Subjects in 29 CFR Part 1989

Administrative practice and
procedure, Employment, Taxation,
Whistleblower.

Authority and Signature

This document was prepared under
the direction and control of Douglas L.
Parker, Assistant Secretary of Labor for
Occupational Safety and Health.

Signed at Washington, DC.
Douglas L. Parker,

Assistant Secretary of Labor for Occupational
Safety and Health.

m Accordingly, for the reasons set out in
the preamble, 29 CFR part 1989 is added
to read as follows:

PART 1989—PROCEDURES FOR THE
HANDLING OF RETAILIATION
COMPAINTS UNDER THE TAXPAYER
FIRST ACT (TFA)

Subpart A—Complaints, Investigations,
Findings, and Preliminary Orders

Sec.

1989.100
1989.101
1989.102
1989.103

Purpose and scope.

Definitions.

Obligations and prohibited acts.

Filing of retaliation complaint.

1989.104 Investigation.

1989.105 Issuance of findings and
preliminary orders.

Subpart B—Litigation

1989.106 Objections to the findings and the
preliminary order and requests for a
hearing.

1989.107 Hearings.

1989.108 Role of Federal agencies.

1989.109 Decisions and orders of the
administrative law judge.

1989.110 Decisions and orders of the
Administrative Review Board.

Subpart C—Miscellaneous Provisions

1989.111 Withdrawal of complaints,
findings, objections, and petitions for
review; settlement.

1989.112 Judicial review.

1989.113 Judicial enforcement.

1989.114 District court jurisdiction of
retaliation complaints.

1989.115 Special circumstances; waiver of
rules.

Authority: 26 U.S.C. 7623(d); Secretary of
Labor’s Order 08—-2020 (May 15, 2020), 85 FR
58393 (September 18, 2020); Secretary of
Labor’s Order 01-2020 (Feb. 21, 2020), 85 FR
13024-01 (Mar. 6, 2020).

Subpart A—Complaints,
Investigations, Findings, and
Preliminary Orders

§1989.100 Purpose and scope.

(a) This part sets forth procedures for,
and interpretations of, section 1405(b) of
the Taxpayer First Act (TFA), Public

Law 116-25, 133 Stat. 981 (July 1, 2019)
(codified at 26 U.S.C. 7623(d)). TFA
provides for employee protection from
retaliation because the employee has
engaged in protected activity pertaining
to underpayment of tax or any conduct
which the employee reasonably believes
constitutes a violation of the internal
revenue laws or any provision of
Federal law relating to tax fraud.

(b) This part establishes procedures
under TFA for the expeditious handling
of retaliation complaints filed by
employees, or by persons acting on their
behalf. These rules, together with those
codified at 29 CFR part 18, set forth the
procedures under TFA for submission of
complaints, investigations, issuance of
findings and preliminary orders,
objections to findings and orders,
litigation before administrative law
judges (ALJs), post-hearing
administrative review, and withdrawals
and settlements. In addition, these rules
provide the Secretary’s interpretations
on certain statutory issues.

§1989.101 Definitions.

As used in this part:

Assistant Secretary means the
Assistant Secretary of Labor for
Occupational Safety and Health or the
person or persons to whom the
Assistant Secretary delegates authority
under TFA.

Business days means days other than
Saturdays, Sundays, and Federal
holidays.

Complainant means the person who
filed a TFA complaint or on whose
behalf a complaint was filed.

Employee means an individual
presently or formerly working for, an
individual applying to work for, or an
individual whose employment could be
affected by, another person.

IRS means the Internal Revenue
Service of the United States Department
of the Treasury.

OSHA means the Occupational Safety
and Health Administration of the
United States Department of Labor.

Person means an individual,
partnership, company, corporation,
association (incorporated or
unincorporated], trust, or estate.

Respondent means the person named
in the complaint who is alleged to have
violated TFA.

Secretary means the Secretary of
Labor.

TFA means section 1405(b) of the
Taxpayer First Act (TFA), Public Law
116-25, 133 Stat. 981 (July 1, 2019)
(codified at 26 U.S.C. 7623(d)).

§1989.102 Obligations and prohibited
acts.

(a) No employer or any officer,
employee, contractor, subcontractor, or

agent of such employer may discharge,
demote, suspend, threaten, harass, or in
any other manner retaliate against,
including, but not limited to,
intimidating, restraining, coercing,
blacklisting, or disciplining, an
employee in the terms and conditions of
employment in reprisal for the
employee having engaged in any of the
activities specified in paragraphs (b)(1)
and (2) of this section.

(b) An employee is protected against
retaliation (as described in paragraph (a)
of this section) by an employer or any
officer, employee, contractor,
subcontractor, or agent of such
employer in reprisal for any lawful act
done by the employee:

(1) To provide information, cause
information to be provided, or otherwise
assist in an investigation regarding
underpayment of tax or any conduct
which the employee reasonably believes
constitutes a violation of the internal
revenue laws or any provision of
Federal law relating to tax fraud, when
the information or assistance is
provided to the Internal Revenue
Service, the Secretary of the Treasury,
the Treasury Inspector General for Tax
Administration, the Comptroller
General of the United States, the
Department of Justice, the United States
Congress, a person with supervisory
authority over the employee, or any
other person working for the employer
who has the authority to investigate,
discover, or terminate misconduct; or

(2) To testify, participate in, or
otherwise assist in any administrative or
judicial action taken by the Internal
Revenue Service relating to an alleged
underpayment of tax or any violation of
the internal revenue laws or any
provision of Federal law relating to tax
fraud.

§1989.103 Filing of retaliation complaint.

(a) Who may file. A person who
believes that they have been discharged
or otherwise retaliated against by any
person in violation of TFA may file, or
have filed by any person on their behalf,
a complaint alleging such retaliation.

(b) Nature of filing. No particular form
of complaint is required. A complaint
may be filed orally or in writing. Oral
complaints will be reduced to writing
by OSHA. If the complainant is unable
to file the complaint in English, OSHA
will accept the complaint in any
language.

(c) Place of filing. The complaint
should be filed with the OSHA office
responsible for enforcement activities in
the geographical area where the
complainant resides or was employed,
but may be filed with any OSHA officer
or employee. Addresses and telephone
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numbers for these officials are set forth
in local directories and at the following
internet address: http://www.osha.gov.
Complaints may also be filed online at
https://www.osha.gov/whistleblower/
WBComplaint.html.

(d) Time for filing. Within 180 days
after an alleged violation of TFA occurs,
any person who believes that they have
been retaliated against in violation of
TFA may file, or have filed by any
person on their behalf, a complaint
alleging such retaliation. The date of the
postmark, facsimile transmittal,
electronic filing or transmittal,
telephone call, hand-delivery, delivery
to a third-party commercial carrier, or
in-person filing at an OSHA office will
be considered the date of filing. The
time for filing a complaint may be tolled
for reasons warranted by applicable case
law. For example, OSHA may consider
the time for filing a complaint to be
tolled if a complainant mistakenly files
a complaint with an agency other than
OSHA within 180 days after an alleged
adverse action.

§1989.104 Investigation.

(a) Upon receipt of a complaint in the
investigating office, OSHA will notify
the respondent and the complainant’s
employer (if different) of the filing of the
complaint, of the allegations contained
in the complaint, and of the substance
of the evidence supporting the
complaint. Such materials will be
redacted, if necessary, consistent with
the Privacy Act of 1974, 5 U.S.C. 552a,
and other applicable confidentiality
laws. OSHA will also notify the
respondent of its rights under
paragraphs (b) and (f) of this section and
§1989.110(e). OSHA will provide an
unredacted copy of these same materials
to the complainant (or the
complainant’s legal counsel if
complainant is represented by counsel)
and to the IRS.

(b) Within 20 days of receipt of the
notice of the filing of the complaint
provided under paragraph (a) of this
section, the respondent may submit to
OSHA a written statement and any
affidavits or documents substantiating
its position. Within the same 20 days,
the respondent may request a meeting
with OSHA to present its position.

(c) During the investigation, OSHA
will request that each party provide the
other parties to the whistleblower
complaint with a copy of submissions to
OSHA that are pertinent to the
whistleblower complaint. Alternatively,
if a party does not provide its
submissions to OSHA to the other party,
OSHA generally will provide them to
the other party (or the party’s legal
counsel if the party is represented by

counsel) at a time permitting the other
party an opportunity to respond. Before
providing such materials to the other
party, OSHA will redact them, if
necessary, consistent with the Privacy
Act 0f 1974, 5 U.S.C. 5524, and other
applicable confidentiality laws. OSHA
will also provide each party with an
opportunity to respond to the other
party’s submissions.

(d) Investigations will be conducted
in a manner that protects the
confidentiality of any person who
provides information on a confidential
basis, other than the complainant, in
accordance with part 70 of this title.

(e)(1) A complaint will be dismissed
unless the complainant has made a
prima facie showing that a protected
activity was a contributing factor in the
adverse action alleged in the complaint.

(2) The complaint, supplemented as
appropriate by interviews of the
complainant, must allege the existence
of facts and evidence to make a prima
facie showing as follows:

(i) The employee engaged in a
protected activity;

(ii) The respondent knew or suspected
that the employee engaged in the
protected activity;

(iii) The employee suffered an adverse
action; and

(iv) The circumstances were sufficient
to raise the inference that the protected
activity was a contributing factor in the
adverse action.

(3) For purposes of determining
whether to investigate, the complainant
will be considered to have met the
required burden if the complaint on its
face, supplemented as appropriate
through interviews of the complainant,
alleges the existence of facts and either
direct or circumstantial evidence to
meet the required showing, i.e., to give
rise to an inference that the respondent
knew or suspected that the employee
engaged in protected activity and that
the protected activity was a contributing
factor in the adverse action. The burden
may be satisfied, for example, if the
complainant shows that the adverse
action took place shortly after the
protected activity. If the required
showing has not been made, the
complainant (or the complainant’s legal
counsel if complainant is represented by
counsel) will be so notified and the
investigation will not commence.

(4) Notwithstanding a finding that a
complainant has made a prima facie
showing, as required by this section,
further investigation of the complaint
will not be conducted if the respondent
demonstrates by clear and convincing
evidence that it would have taken the
same adverse action in the absence of
the complainant’s protected activity.

(5) If the respondent fails to make a
timely response or fails to satisfy its
burden set forth in the prior paragraph,
OSHA will proceed with the
investigation. The investigation will
proceed whenever it is necessary or
appropriate to confirm or verify the
information provided by the
respondent.

(f) Prior to the issuance of findings
and a preliminary order as provided for
in § 1989.105, if OSHA has reasonable
cause, on the basis of information
gathered under the procedures of this
part, to believe that the respondent has
violated TFA and that preliminary
reinstatement is warranted, OSHA will
contact the respondent (or the
respondent’s legal counsel if respondent
is represented by counsel) to give notice
of the substance of the relevant evidence
supporting the complainant’s
allegations as developed during the
course of the investigation. This
evidence includes any witness
statements, which will be redacted to
protect the identity of confidential
informants where statements were given
in confidence; if the statements cannot
be redacted without revealing the
identity of confidential informants,
summaries of their contents will be
provided. The complainant will also
receive a copy of the materials that must
be provided to the respondent under
this paragraph. Before providing such
materials, OSHA will redact them, if
necessary, consistent with the Privacy
Act of 1974, 5 U.S.C. 552a, and other
applicable confidentiality laws. The
respondent will be given the
opportunity to submit a written
response, to meet with the investigator,
to present statements from witnesses in
support of its position, and to present
legal and factual arguments. The
respondent must present this evidence
within 10 business days of OSHA’s
notification pursuant to this paragraph,
or as soon thereafter as OSHA and the
respondent can agree, if the interests of
justice so require.

§1989.105 Issuance of findings and
preliminary orders.

(a) After considering all the relevant
information collected during the
investigation, the Assistant Secretary
will issue, within 60 days of the filing
of the complaint, written findings as to
whether or not there is reasonable cause
to believe that the respondent has
retaliated against the complainant in
violation of TFA.

(1) If the Assistant Secretary
concludes that there is reasonable cause
to believe that a violation has occurred,
the Assistant Secretary will accompany
the findings with a preliminary order
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providing relief to the complainant. The
preliminary order will include all relief
necessary to make the complainant
whole including, where appropriate:
Reinstatement with the same seniority
status that the complainant would have
had, but for the retaliation; the sum of
200 percent of the amount of back pay
and 100 percent of all lost benefits, with
interest; and compensation for any
special damages sustained as a result of
the retaliation, including litigation
costs, expert witness fees, and
reasonable attorney fees. Interest on
back pay will be calculated using the
interest rate applicable to underpayment
of taxes under 26 U.S.C. 6621(a)(2) and
will be compounded daily. Where
appropriate, the preliminary order will
also require the respondent to submit
appropriate documentation to the Social
Security Administration allocating any
back pay award to the appropriate
periods.

(2) If the Assistant Secretary
concludes that a violation has not
occurred, the Assistant Secretary will
notify the parties of that finding.

(b) The findings and, where
appropriate, the preliminary order will
be sent by physical or electronic means
that allow OSHA to confirm delivery to
all parties of record (or each party’s
legal counsel if the party is represented
by counsel). The findings and, where
appropriate, the preliminary order will
inform the parties of the right to object
to the findings and/or order and to
request a hearing, and of the right of the
respondent to request an award of
attorney fees not exceeding $1,000 from
the ALJ, regardless of whether the
respondent has filed objections, if the
respondent alleges that the complaint
was frivolous or brought in bad faith.
The findings and, where appropriate,
the preliminary order, also will give the
address of the Chief Administrative Law
Judge, U.S. Department of Labor, or
appropriate information regarding filing
objections electronically with the Office
of Administrative Law Judges if
electronic filing is available. The
findings also may specify the means,
including electronic means, for serving
OSHA and the Associate Solicitor for
Fair Labor Standards with documents in
the administrative litigation as required
under this Part. At the same time, the
Assistant Secretary will file with the
Chief Administrative Law Judge a copy
of the original complaint and a copy of
the findings and/or order.

(c) The findings and any preliminary
order will be effective 30 days after
receipt by the respondent (or the
respondent’s legal counsel if the
respondent is represented by counsel),
or on the compliance date set forth in

the preliminary order, whichever is
later, unless an objection and/or a
request for hearing has been timely filed
as provided at § 1989.106. However, the
portion of any preliminary order
requiring reinstatement will be effective
immediately upon the respondent’s
receipt of the findings and the
preliminary order, regardless of any
objections to the findings and/or the
order.

Subpart B—Litigation

§1989.106 Objections to the findings and
the preliminary order and requests for a
hearing.

(a) Any party who desires review,
including judicial review, of the
findings and/or preliminary order, or a
respondent alleging that the complaint
was frivolous or brought in bad faith
who seeks an award of attorney fees
under TFA, must file any objections
and/or a request for a hearing on the
record within 30 days of receipt of the
findings and preliminary order pursuant
to §1989.105. The objections and
request for hearing and/or request for
attorney fees must be in writing and
must state whether the objections are to
the findings, the preliminary order, or
both, and/or whether there should be an
award of attorney fees. The date of the
postmark, facsimile transmittal, or
electronic transmittal is considered the
date of filing; if the objection is filed in
person, by hand delivery, or other
means, the objection is filed upon
receipt. Objections must be filed with
the Chief Administrative Law Judge,
U.S. Department of Labor, in accordance
with 29 CFR part 18, and copies of the
objections must be served at the same
time on the other parties of record, the
OSHA official who issued the findings
and order, the Assistant Secretary, and
the Associate Solicitor, Division of Fair
Labor Standards, U.S. Department of
Labor. OSHA and the Associate
Solicitor for Fair Labor Standards may
specify the means, including electronic
means, for serving then with copies of
the objections.

(b) If a timely objection is filed, all
provisions of the preliminary order will
be stayed, except for the portion
requiring preliminary reinstatement,
which will not be automatically stayed.
The portion of the preliminary order
requiring reinstatement will be effective
immediately upon the respondent’s
receipt of the findings and preliminary
order, regardless of any objections to the
order. The respondent may file a motion
with the Office of Administrative Law
Judges for a stay of the Assistant
Secretary’s preliminary order of
reinstatement, which shall be granted

only based on exceptional
circumstances. If no timely objection is
filed with respect to either the findings
or the preliminary order, the findings
and/or the preliminary order will
become the final decision of the
Secretary, not subject to judicial review.

§1989.107 Hearings.

(a) Except as provided in this part,
proceedings will be conducted in
accordance with the rules of practice
and procedure for administrative
hearings before the Office of
Administrative Law Judges, codified at
subpart A of part 18 of this title.

(b) Upon receipt of an objection and
request for hearing, the Chief
Administrative Law Judge will promptly
assign the case to an AL] who will
notify the parties of the day, time, and
place of hearing. The hearing is to
commence expeditiously, except upon a
showing of good cause or unless
otherwise agreed to by the parties.
Hearings will be conducted de novo on
the record. ALJs have broad discretion
to limit discovery in order to expedite
the hearing.

(c) If both the complainant and the
respondent object to the findings and/or
order, the objections will be
consolidated and a single hearing will
be conducted.

(d) Formal rules of evidence will not
apply, but rules or principles designed
to assure production of the most
probative evidence will be applied. The
ALJ may exclude evidence that is
immaterial, irrelevant, or unduly
repetitious.

§1989.108 Role of Federal agencies.

(a)(1) The complainant and the
respondent will be parties in every
proceeding and must be served with
copies of all documents in the case. At
the Assistant Secretary’s discretion, the
Assistant Secretary may participate as a
party or as amicus curiae at any time at
any stage of the proceeding. This right
to participate includes, but is not
limited to, the right to petition for
review of a decision of an ALJ,
including a decision approving or
rejecting a settlement agreement
between the complainant and the
respondent, and the right to seek
discretionary review of a decision of the
Administrative Review Board (ARB)
from the Secretary.

(2) Parties must send copies of
documents to OSHA and to the
Associate Solicitor, Division of Fair
Labor Standards, U.S. Department of
Labor, only upon request of OSHA, or
when OSHA is participating in the
proceeding, or when service on OSHA
and the Associate Solicitor is otherwise
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required by these rules. Except as
otherwise provided in rules of practice
and/or procedure before the OALJ or the
ARB, OSHA and the Associate Solicitor
for Fair Labor Standards may specify the
means, including electronic means, for
serving them with documents under this
section.

(b) The IRS, if interested in a
proceeding, may participate as amicus
curiae at any time in the proceeding, at
the IRS’s discretion. At the request of
the IRS, copies of all documents in a
case must be sent to the IRS, whether or
not it is participating in the proceeding.

§1989.109 Decisions and orders of the
administrative law judge.

(a) The decision of the ALJ will
contain appropriate findings,
conclusions, and an order pertaining to
the remedies provided in paragraph (d)
of this section, as appropriate. A
determination that a violation has
occurred may be made only if the
complainant has demonstrated by a
preponderance of the evidence that
protected activity was a contributing
factor in the adverse action alleged in
the complaint.

(b) If the complainant has satisfied the
burden set forth in the prior paragraph,
relief may not be ordered if the
respondent demonstrates by clear and
convincing evidence that it would have
taken the same adverse action in the
absence of any protected activity.

(c) Neither OSHA'’s determination to
dismiss a complaint without completing
an investigation pursuant to
§1989.104(e) nor OSHA'’s determination
to proceed with an investigation is
subject to review by the ALJ, and a
complaint may not be remanded for the
completion of an investigation or for
additional findings on the basis that a
determination to dismiss was made in
error. Rather, if there otherwise is
jurisdiction, the ALJ will hear the case
on the merits or dispose of the matter
without a hearing if the facts and
circumstances warrant.

(d)(1) If the ALJ concludes that the
respondent has violated the law, the ALJ
will issue an order providing all relief
necessary to make the complainant
whole, including, where appropriate:
Reinstatement with the same seniority
status that the complainant would have
had, but for the retaliation; the sum of
200 percent of the amount of back pay
and 100 percent of all lost benefits, with
interest; and compensation for any
special damages sustained as a result of
the retaliation, including litigation
costs, expert witness fees, and
reasonable attorney fees. Interest on
back pay will be calculated using the
interest rate applicable to underpayment

of taxes under 26 U.S.C. 6621(a)(2) and
will be compounded daily. The order
will also require the respondent to
submit appropriate documentation to
the Social Security Administration
allocating any back pay award to the
appropriate periods.

(2) If the ALJ determines that the
respondent has not violated the law, an
order will be issued denying the
complaint. If, upon the request of the
respondent, the ALJ determines that a
complaint was frivolous or was brought
in bad faith, the AL] may award to the
respondent a reasonable attorney fee,
not exceeding $1,000.

(e) The decision will be served upon
all parties to the proceeding, the
Assistant Secretary, and the Associate
Solicitor, Division of Fair Labor
Standards, U.S. Department of Labor.
OSHA and the Associate Solicitor for
Fair Labor Standards may specify the
means, including electronic means, for
service of decisions on them under this
section. Any ALJ’s decision requiring
reinstatement or lifting an order of
reinstatement by the Assistant Secretary
will be effective immediately upon
receipt of the decision by the
respondent. All other portions of the
ALJ’s order will be effective 30 days
after the date of the decision unless a
timely petition for review has been filed
with the Administrative Review ARB
(ARB), U.S. Department of Labor. The
decision of the ALJ will become the
final order of the Secretary unless a
petition for review is timely filed with
the ARB and the ARB accepts the
petition for review.

§1989.110 Decisions and orders of the
Administrative Review Board.

(a) Any party desiring to seek review,
including judicial review, of a decision
of the ALJ, or a respondent alleging that
the complaint was frivolous or brought
in bad faith who seeks an award of
attorney fees, must file a written
petition for review with the
Administrative Review Board (ARB or
Board), which has been delegated the
authority to act for the Secretary and
issue decisions under this part subject
to the Secretary’s discretionary review.
The parties should identify in their
petitions for review the legal
conclusions or orders to which they
object, or the objections may be deemed
waived. A petition must be filed within
30 days of the date of the decision of the
ALJ. All petitions and documents
submitted to the ARB must be filed
electronically, in accordance with Part
26, unless another filing method has
been authorized by the ARB for good
cause. The date of the postmark,
facsimile transmittal, or electronic

transmittal will be considered to be the
date of filing; if the petition is filed in
person, by hand delivery, or other
means, the petition is considered filed
upon receipt. The petition must be
served on all parties and on the Chief
Administrative Law Judge at the time it
is filed with the ARB. The petition for
review also must be served on the
Assistant Secretary and on the Associate
Solicitor, Division of Fair Labor
Standards, U.S. Department of Labor.
OSHA and the Associate Solicitor for
Fair Labor Standards may specify the
means, including electronic means, for
service of petitions for review on them
under this section.

(b) If a timely petition for review is
filed pursuant to paragraph (a) of this
section, the decision of the ALJ will
become the final order of the Secretary
unless the ARB, within 30 days of the
filing of the petition, issues an order
notifying the parties that the case has
been accepted for review. If a case is
accepted for review, the decision of the
ALJ will be inoperative unless and until
the ARB issues an order adopting the
decision, except that any order of
reinstatement will be effective while
review is conducted by the ARB, unless
the ARB grants a motion by the
respondent to stay that order based on
exceptional circumstances. The ARB
will specify the terms under which any
briefs are to be filed. The ARB will
review the factual determinations of the
ALJ under the substantial evidence
standard. If a timely petition for review
is not filed, or the ARB denies review,
the decision of the ALJ will become the
final order of the Secretary. If a timely
petition for review is not filed, the
resulting final order is not subject to
judicial review.

(c) The decision of the ARB will be
issued within 120 days of the
conclusion of the hearing, which will be
deemed to be 30 days after the decision
of the ALJ, unless a motion for
reconsideration has been filed with the
ALJ in the interim. In such case, the
conclusion of the hearing is the date the
motion for reconsideration is ruled
upon or 30 days after a new decision is
issued. The ARB’s decision will be
served upon all parties and the Chief
Administrative Law Judge. The decision
will also be served on the Assistant
Secretary and on the Associate Solicitor,
Division of Fair Labor Standards, U.S.
Department of Labor, even if the
Assistant Secretary is not a party. OSHA
and the Associate Solicitor for Fair
Labor Standards may specify the means,
including electronic means, for service
of ARB decisions on them under this
section.
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(d) If the ARB concludes that the
respondent has violated the law, the
ARB will issue an order providing all
relief necessary to make the
complainant whole. The order will
require, where appropriate:
Reinstatement with the same seniority
status that the complainant would have
had, but for the retaliation; the sum of
200 percent of the amount of back pay
and 100 percent of all lost benefits, with
interest; and compensation for any
special damages sustained as a result of
the retaliation, including litigation
costs, expert witness fees, and
reasonable attorney fees. Interest on
back pay will be calculated using the
interest rate applicable to underpayment
of taxes under 26 U.S.C. 6621(a)(2) and
will be compounded daily. The order
will also require the respondent to
submit appropriate documentation to
the Social Security Administration
allocating any back pay award to the
appropriate periods. Such order is
subject to discretionary review by the
Secretary (as provided in Secretary’s
Order 01-2020 or any successor to that
order).

(e) If the ARB determines that the
respondent has not violated the law, an
order will be issued denying the
complaint. If, upon the request of the
respondent, the ARB determines that a
complaint was frivolous or was brought
in bad faith, the ARB may award to the
respondent a reasonable attorney fee,
not exceeding $1,000. An order under
this section is subject to discretionary
review by the Secretary (as provided in
Secretary’s Order 01-2020 or any
successor to that order).

Subpart C—Miscellaneous Provisions

§1989.111 Withdrawal of complaints,
findings, objections, and petitions for
review; settlement.

(a) At any time prior to the filing of
objections to the Assistant Secretary’s
findings and/or preliminary order, a
complainant may withdraw the
complaint by notifying OSHA, orally or
in writing, of the withdrawal. OSHA
then will confirm in writing the
complainant’s desire to withdraw and
determine whether to approve the
withdrawal. OSHA will notify the
parties (or each party’s legal counsel if
the party is represented by counsel) of
the approval of any withdrawal. If the
complaint is withdrawn because of
settlement, the settlement must be
submitted for approval in accordance
with paragraph (d) of this section. A
complainant may not withdraw the
complaint after the filing of objections
to the Assistant Secretary’s findings
and/or preliminary order.

(b) The Assistant Secretary may
withdraw the findings and/or
preliminary order at any time before the
expiration of the 30-day objection
period described in § 1989.106,
provided that no objection has been
filed yet, and substitute new findings
and/or a new preliminary order. The
date of the receipt of the substituted
findings or order will begin a new 30-
day objection period.

(c) At any time before the Assistant
Secretary’s findings and/or order
become final, a party may withdraw
objections to the Assistant Secretary’s
findings and/or order by filing a written
withdrawal with the ALJ. If the case is
on review with the ARB, a party may
withdraw a petition for review of an
ALJ’s decision at any time before that
decision becomes final by filing a
written withdrawal with the ARB. The
ALJ or the ARB, as the case may be, will
determine whether to approve the
withdrawal of the objections or the
petition for review. If the ALJ approves
a request to withdraw objections to the
Assistant Secretary’s findings and/or
order, and there are no other pending
objections, the Assistant Secretary’s
findings and/or order will become the
final order of the Secretary. If the ARB
approves a request to withdraw a
petition for review of an ALJ decision,
and there are no other pending petitions
for review of that decision, the ALJ’s
decision will become the final order of
the Secretary. If objections or a petition
for review are withdrawn because of
settlement, the settlement must be
submitted for approval in accordance
with paragraph (d) of this section.

(d)(1) Investigative settlements. At any
time after the filing of a complaint, but
before the findings and/or order are
objected to or become a final order by
operation of law, the case may be settled
if OSHA, the complainant, and the
respondent agree to a settlement.
OSHA'’s approval of a settlement
reached by the respondent and the
complainant demonstrates OSHA’s
consent and achieves the consent of all
three parties.

(2) Adjudicatory settlements. At any
time after the filing of objections to the
Assistant Secretary’s findings and/or
order, the case may be settled if the
participating parties agree to a
settlement and the settlement is
approved by the ALJ if the case is before
the ALJ, or by the ARB if the ARB has
accepted the case for review. If the
Secretary has accepted the case for
discretionary review, or directed that
the case be referred for discretionary
review, the settlement must be approved
by the Secretary. A copy of the

settlement will be filed with the ALJ or
the ARB as appropriate.

Any sett ﬁ)ement approved by
OSHA the ALJ, the ARB or the
Secretary will constitute the final order
of the Secretary and may be enforced in
United States district court pursuant to
§1989.113.

§1989.112 Judicial review.

(a) Within 60 days after the issuance
of a final order for which judicial review
is available (including a decision issued
by the Secretary upon discretionary
review), any person adversely affected
or aggrieved by the order may file a
petition for review of the order in the
United States Court of Appeals for the
circuit in which the violation allegedly
occurred or the circuit in which the
complainant resided on the date of the
violation.

(b) A final order is not subject to
judicial review in any criminal or other
civil proceeding.

(c) If a timely petition for review is
filed, the record of the case, including
the record of proceedings before the
ALJ, will be transmitted by the ARB or
the ALJ, as the case may be, to the
appropriate court pursuant to the
Federal Rules of Appellate Procedure
and the local rules of such court.

§1989.113 Judicial enforcement.

Whenever any person has failed to
comply with a preliminary order of
reinstatement or a final order issued
under TFA, including one approving a
settlement agreement, the Secretary may
file a civil action seeking enforcement of
the order in the United States district
court for the district in which the
violation was found to have occurred.
Whenever any person has failed to
comply with a preliminary order of
reinstatement or a final order issued
under TFA, including one approving a
settlement agreement, a person on
whose behalf the order was issued may
file a civil action seeking enforcement of
the order in the appropriate United
States district court.

§1989.114 District court jurisdiction of
retaliation complaints.

(a) If the Secretary has not issued a
final decision within 180 days of the
filing of the complaint, and there is no
showing that there has been delay due
to the bad faith of the complainant, the
complainant may bring an action at law
or equity for de novo review in the
appropriate district court of the United
States, which will have jurisdiction over
such an action without regard to the
amount in controversy. Either party
shall be entitled to a trial by jury.

(b) A proceeding under paragraph (a)
of this section shall be governed by the
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same legal burdens of proof specified in
§1989.109.

(c) Within seven days after filing a
complaint in federal court, a
complainant must file with OSHA, the
ALJ, or the ARB, depending on where
the proceeding is pending, a copy of the
file-stamped complaint. A copy of the
complaint also must be served on the
OSHA official who issued the findings
and/or preliminary order, the Assistant
Secretary, and the Associate Solicitor,
Division of Fair Labor Standards, U.S.
Department of Labor.

§1989.115 Special circumstances; waiver
of rules.

In special circumstances not
contemplated by the provisions of these
rules, or for good cause shown, the ALJ
or the ARB on review may, upon
application, and after three days’ notice
to all parties, waive any rule or issue
such orders that justice or the
administration of TFA requires.

[FR Doc. 2022-04238 Filed 3—4—22; 8:45 am]
BILLING CODE 4510-26-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket Number USCG-2022-0032]
RIN 1625-AA08

Special Local Regulation; Lake
Havasu, Lake Havasu City, AZ

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary special local
regulation (SLR) in the navigable waters
of Lake Havasu, Arizona during the
Lake Havasu Triathlon marine event.
This regulation is necessary to provide
for the safety of the participants, crew,
spectators, sponsor vessels, and general
users of the waterway during the event,
which will be held on March 19, 2022.
This special local regulation will
temporarily prohibit persons and
vessels from entering into, transiting
through, anchoring, blocking, or
loitering within the event area unless
authorized by the Captain of the Port
San Diego or a designated
representative.

DATES: This rule is effective from 8 a.m.
to 9 a.m. on March 19, 2022.
ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2022—

0032 in the search box and click
“Search.” Next, in the Document Type
column, select “Supporting & Related
Material.”

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Commander John
Santorum, Waterways Management,
U.S. Coast Guard Sector San Diego, CA;
telephone (619) 278-7656, email
D11MarineEventsSD@uscg.mil.
SUPPLEMENTARY INFORMATION:

I. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
impracticable. We must establish this
special local regulation by March 19,
2022. Therefore, it is impracticable to
publish an NPRM because we lack
sufficient time to provide a reasonable
comment period and then consider
those comments before issuing the rule.
This regulation is necessary to ensure
the safety of life on the navigable waters
of Lake Havasu during the marine event.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be contrary to public
interest because action is needed to
ensure the safety of life on the navigable
waters of Lake Havasu during the
marine event on March 19, 2022.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70041
(previously 33 U.S.C. 1236). The
Captain of the Port Sector San Diego
(COTP) has determined that the large
number of swimmers associated with
the Lake Havasu Triathlon marine event
on March 19, 2022, poses a potential

safety concern in the regulated area.
This rule is needed to protect persons,
vessels, and the marine environment in
the navigable waters of Lake Havasu
during the marine event.

IV. Discussion of Comments, Changes,
and the Rule

This rule establishes a special local
regulation from 8 a.m. to 9 a.m. on
March 19, 2022. This special local
regulation will cover all navigable
waters, from surface to bottom, on a pre-
determined course within Lake Havasu,
Arizona beginning at the starting point
of the event at Lake Havasu State Park
South Beach and proceeding south to
the southern entrance to the
Bridgewater Channel. The duration of
the temporary special local regulation is
intended to ensure the safety of
participants, vessels, and the marine
environment in these navigable waters
during the scheduled marine event. No
vessel or person will be permitted to
enter the regulated area without
obtaining permission from the COTP or
a designated representative. The
regulatory text provides information on
how to contact the COTP or a
designated representative for permission
to transit the area. When in the
regulated area, persons must comply
with all lawful orders or directions
given to them by the COTP or
designated representative. Additionally,
the COTP will provide notice of the
regulated area through advanced notice
via Local Notice to Mariners or by on-
scene designated representatives.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
“significant regulatory action,” under
Executive Order 12866. Accordingly,
this rule has not been reviewed by the
Office of Management and Budget
(OMB).

This regulatory action determination
is based on the size, location, duration,
and time-of-day of the regulated area.
The affected portion of the navigable
waterway in Lake Havasu will be of very
limited duration, and is necessary for
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safety of life of participants in the
marine event. Moreover, the Coast
Guard will issue a Local Notice to
Mariners about the regulated area.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the regulated
area may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,

Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.
Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a
temporary special local regulation that
will limit access to certain areas within
Lake Havasu, from 8 a.m. until 9 a.m.
on March 19, 2022. It is categorically
excluded from further review under
paragraph L61 of Appendix A, Table 1
of DHS Instruction Manual 023-01—
001-01, Rev. 1.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your

message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 46 U.S.C. 70041; 33 CFR 1.05—
1.

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 46 U.S.C. 70041; 33 CFR 1.05—
1.
m 2. Add § 100.T11-090 to read as
follows:

§100.T11-090 Lake Havasu Triathlon,
Lake Havasu, Arizona.

(a) Regulated area. The regulations in
this section apply to the following area:
All navigable waters, from surface to
bottom, on a pre-determined course
within Lake Havasu, Arizona beginning
at the starting point of the event at Lake
Havasu State Park South Beach and
proceeding south to the southern
entrance to the Bridgewater Channel.

(b) Definitions. As used in this
section—

Designated representative means a
Coast Guard Patrol Commander,
including a Coast Guard coxswain, petty
officer, or other officer operating a Coast
Guard vessel and a Federal, State, and
local officer designated by or assisting
the Captain of the Port San Diego
(COTP) in the enforcement of the
regulations in this section.

Participant means all persons and
vessels registered with the event
sponsor as a participants in the marine
event.

(c) Regulations. (1) All non-
participants are prohibited from
entering, transiting through, anchoring
in, or remaining within the regulated
area described in paragraph (a) of this
section unless authorized by the Captain
of the Port San Diego or their designated
representative.

(2) To seek permission to enter,
contact the the COTP or a designated
representative. They may be contacted
by telephone at 619-278-7033. Those in



12590

Federal Register/Vol. 87, No. 44/Monday, March 7, 2022/Rules and Regulations

the regulated area must comply with all
lawful orders or directions given to
them by the COTP or designated
representative.

(3) The COTP will provide notice of
the regulated area through advanced
notice via Local Notice to Mariners or
by on-scene designated representatives.

(d) Enforcement period. This section
will be enforced from 8 a.m. until 9
a.m., on March 19, 2022.

Dated: March 1, 2022.
T.]J. Barelli,

Captain, U.S. Coast Guard, Captain of the
Port San Diego.

[FR Doc. 2022—04703 Filed 3—4-22; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2022-0060]

Safety Zone, Brandon Road Lock and
Dam to Lake Michigan Including Des
Plaines River, Chicago Sanitary and
Ship Canal, Chicago River, and
Calumet-Saganashkee Channel,
Chicago, IL

AGENCY: Coast Guard, DHS.
ACTION: Notification of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
a segment of the Safety Zone, Brandon
Road Lock and Dam to Lake Michigan
including Des Plaines River, Chicago
Sanitary and Ship Canal, Chicago River,
Calumet-Saganashkee Channel, Chicago,
IL, on all waters of the Chicago River
(Main Branch) between the N Columbus
Drive Bridge and the Franklin-Orleans
Street Bridge for the Chicago St.
Patrick’s Day Parade Dyeing of the
River. This action is intended to protect
personnel, vessels, and the marine
environment from potential hazards
created by the event. During the
enforcement period listed below, entry
into, transiting, or anchoring within the
safety zone is prohibited unless
authorized by the Captain of the Port
Lake Michigan or a designated
representative.

DATES: The regulation in 33 CFR
165.930 will be enforced from 9:30 a.m.
through 11:30 a.m. on March 12, 2022.
FOR FURTHER INFORMATION CONTACT: If
you have questions about this notice of
enforcement, call or email LT James L.
Fortin, Waterways Management
Division, Marine Safety Unit Chicago,
U.S. Coast Guard; telephone: (630) 986—

2155, email: D09-DG-MSUChicago-
Waterways@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce a segment of the
Safety Zone, Brandon Road Lock and
Dam to Lake Michigan including Des
Plaines River, Chicago Sanitary and
Ship Canal, Chicago River, Calumet-
Saganashkee Channel, Chicago, IL,
listed in 33 CFR 165.930 on all waters
of the Chicago River (Main Branch)
between the N Columbus Drive Bridge
and the Franklin-Orleans Street Bridge
for the Chicago St. Patrick’s Day Parade
Dyeing of the River. This safety zone
will be enforced from 9:30 a.m. through
11:30 a.m. on March 12, 2022.

Pursuant to 33 CFR 165.930, all
vessels must obtain permission from the
Captain of the Port Lake Michigan, or
his or her designated on-scene
representative to enter, move within, or
exit this safety zone during the
enforcement times listed in this notice
of enforcement. The designation of the
Captain of the Port Lake Michigan’s on-
scene representative need not be in
writing. Requests must be made in
advance and approved by the Captain of
the Port or a designated on-scene
representative before transits will be
authorized. Approvals will be granted
on a case-by-case basis. Vessels and
persons granted permission to enter the
safety zone shall obey all lawful orders
or directions of the Captain of the Port
Lake Michigan or a designated on-scene
representative.

This notice of enforcement is issued
under the authority of 33 CFR 165.930,
Safety Zone, Brandon Road Lock and
Dam to Lake Michigan including Des
Plaines River, Chicago Sanitary and
Ship Canal, Chicago River, Calumet-
Saganashkee Channel, Chicago, IL, and
5 U.S.C. 552(a). In addition to this
notification of enforcement in the
Federal Register, the Coast Guard will
provide the maritime community with
notification of this enforcement period
via Broadcast Notice to Mariners. The
Captain of the Port Lake Michigan or a
designated on-scene representative may
be contacted via VHF-FM Channel 16 or
(414) 747-7182.

Dated: February 28, 2022.
Donald P. Montoro,
Captain, U.S. Coast Guard, Captain of the
Port Lake Michigan.
[FR Doc. 202204780 Filed 3—4—-22; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF TRANSPORTATION

Great Lakes St. Lawrence Seaway
Development Corporation

33 CFR Part 401

RIN 2135-AA51

Seaway Regulations and Rules:
Periodic Update, Various Categories

AGENCY: Great Lakes St. Lawrence
Seaway Development Corporation, DOT.
ACTION: Final rule.

SUMMARY: The Great Lakes St. Lawrence
Seaway Development Corporation (GLS)
and the St. Lawrence Seaway
Management Corporation (SLSMC) of
Canada, under international agreement,
jointly publish and presently administer
the St. Lawrence Seaway Regulations
and Rules (Practices and Procedures in
Canada) in their respective jurisdictions.
Under agreem