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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 27
[Doc. No. AMS—CN-22-0061]

Redefining Bona Fide Cotton Spot
Markets

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule amends the
regulation that defines two of the seven
designated spot markets and changing
the names of the affected markets.
Specifically, market price data for
cotton grown in Oklahoma and Kansas
are reassigned from the East Texas/
Oklahoma spot market to the West
Texas spot market. This action also
changes the names of these two markets
to describe the markets more accurately.

DATES: Effective August 1, 2023.

FOR FURTHER INFORMATION CONTACT:
Barbara Meredith, Division Director,
Cotton Market News, Cotton & Tobacco
Program, AMS, USDA, 3275 Appling
Road, Room 10, Memphis, TN 38133.
Telephone: (901) 384-3300, or Email:
Barbara.Meredith @usda.gov.

SUPPLEMENTARY INFORMATION:
Background

The Secretary of Agriculture is
authorized under the United States
Cotton Futures Act (7 U.S.C. 15b) to
designate at least five bona fide spot
markets from which cotton price
information can be collected. A spot
market—also called the “cash market”
or “physical market”—is a market
where commodities are sold on the spot
for cash at current market prices and
delivered immediately. Updated
designations for these bona fide spot
markets and the determination of which
counties and states compose each of
these spot markets were most recently
published in the Federal Register on

April 30, 2013 (78 FR 25181). For each
of these bona fide spot markets, the
Agricultural Marketing Service’s (AMS)
Cotton and Tobacco Program collects
market price information under the
United States Cotton Futures Act (7
U.S.C. 15b), the Cotton Statistics and
Estimates Act (7 U.S.C. 473b) and the
Agricultural Marketing Act of 1946 (7
U.S.C. 1622(g)). This price information
is then used to calculate price
differences for cotton futures contracts.
The Cotton and Tobacco Program
(Program) received a request from the
American Cotton Shippers Association
(ACSA) and the National Cotton Council
of America (NCC), to evaluate the
structure of the cotton spot markets in
East and West Texas, Oklahoma, and
Kansas. The Program’s analysis of the
East Texas/Oklahoma market
determined that cotton grown in
Oklahoma and Kansas has similar
quality characteristics and was traded
under the same terms and conditions as
West Texas cotton. Further, the analysis
showed that there was not any
significant difference in the prices
reported to Cotton and Tobacco Market
News when comparing Oklahoma and
Kansas cotton to West Texas cotton. As
a result, ACSA and NCC requested that
market price data for cotton grown in
Oklahoma and Kansas be reassigned
from the East Texas/Oklahoma spot
market to the West Texas spot market by
amending the definitions of cotton spot
markets in 7 CFR part 27. Revisions to
the regulations concerning bona fide
spot market definitions are necessary to
assure consistency with the revised
Cotton Research and Promotion Act and
to allow for published spot quotes to
consider spot prices of cotton marketed
in Kansas and Oklahoma.
Corresponding changes the names of
these two spot markets are made to
describe the markets more accurately.

Comment Summary and Analysis

A proposed rule concerning this
action was published in the Federal
Register on March 27, 2023 (88 FR
18076). A copy of the proposed rule was
made available through the internet by
USDA and the Office of the Federal
Register. A 60-day comment period
ending May 26, 2023, was provided for
interested persons to respond to the
proposal. AMS received a total of seven
comments. Six of the seven comments
were explicitly supportive of the

proposed action and one expressed
concern about market concentration
within the U.S. cotton industry, which
is not relevant to the proposed action.
Accordingly, no changes were made to
the rule as proposed.

Executive Order 13175

This action has been reviewed in
accordance with the requirements of
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments. The review reveals that
this regulation would not have
substantial and direct effects on Tribal
governments and would not have
significant Tribal implications.

Executive Order 12866

This proposed rule has been
determined to be non-significant for
purposes of Executive Order 12866; and,
therefore has not been reviewed by the
Office of Management and Budget
(OMB).

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. It is not intended to have
retroactive effect. There are no
administrative procedures that must be
exhausted prior to any judicial
challenge to the provisions of this rule.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), AMS has considered
the economic impact of this action on
small entities and has determined that
its implementation will not have a
significant economic impact on a
substantial number of small businesses.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions so
that small businesses will not be
disproportionately burdened. There are
an estimated 25,000 cotton growers in
the U.S. who voluntarily use the AMS
cotton classing services annually, and
the majority of these cotton growers are
small businesses under the criteria
established by the Small Business
Administration (13 CFR 121.201).

Changes in cotton spot market
definitions as stated will not
significantly affect small businesses as
defined in the RFA because:

(1) How spot prices are estimated are
not expected to be impacted by this
action;
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(2) Business practices of the U.S.
cotton industry are not expected to
change as a result of this action;

(3) Costs associated with providing
market news services will not be
significantly changed by this action;

(4) Market news services are paid for
by appropriated funds; therefore, users
are not charged fees for the provision of
the services.

Paperwork Reduction Act

In compliance with OMB regulations
(5 CFR part 1320), which implement the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501), the information collection
requirements contained in the
provisions amended by this rule have
been previously approved by OMB and
were assigned OMB control number
0581-0009, Cotton Classification and
Market News Service. No changes in
these requirements will be necessary as
a result of this rule. Should any changes
become necessary, they will be
submitted to OMB for approval.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

AMS has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

List of Subjects in 7 CFR Part 27

Commodity futures, Cotton.

For the reasons set forth in the
preamble, the Agricultural Marketing
Service amends 7 CFR part 27 as
follows:

PART 27—COTTON CLASSIFICATION
UNDER COTTON FUTURES
LEGISLATION

m 1. The authority citation for 7 CFR
part 27 continues to read as follows:

Authority: 7 U.S.C. 15b, 7 U.S.C. 473b, 7
U.S.C. 1622(g).

m 2.In §27.93, the definitions of the
“East Texas and Oklahoma,” and ‘“West
Texas”” markets are revised to read as
follows:

§27.93 Bona fide spot markets.

* * * * *

East Texas and South Texas

Texas counties east of and including
Montague, Wise, Parker, Erath,
Comanche, Mills, San Saba, Mason,
Sutton, Edwards, Kinney, Maverick,
Webb, Zapata, Star and Hidalgo
counties.

West Texas, Kansas, and Oklahoma

All counties in Kansas and Oklahoma,
all Texas counties not included in the
East Texas, South Texas, and Desert
Southwest Markets and the New Mexico
counties of Union, Quay, Curry,

Roosevelt, and Lea.
* * * * *

m 3.In § 27.94, paragraph (a) is revised
to read as follows:

§27.94 Spot markets for contract
settlement purposes.
* * * * *

(a) For cotton delivered in settlement
of any No. 2 contract on the
Intercontinental Exchange (ICE);
Southeastern, North and South Delta,
East Texas and South Texas, West
Texas, Kansas, Oklahoma, and Desert
Southwest.

* * * * *

Erin Morris,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2023-16295 Filed 7-31-23; 8:45 am]
BILLING CODE P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Parts 93 and 130

[Docket No. APHIS-2021-0052]

RIN 0579-AE67

Process for Establishing Rates for
Veterinary Services User Fees

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are revising the
regulations concerning user fees that we
charge for veterinary diagnostic services
and for certain import-related and
export-related services for live animals,
animal products and byproducts, birds,
germplasm, organisms, and vectors. We
are removing the tables providing the
individual fees from the regulations and
posting them on an Animal and Plant
Health Inspection Service website. The
regulations instead specify the
methodology (formula) used to calculate
the fees (including imputed costs), and
the fees will be updated using a notice-
based process. Replacing the current
user fee listings with a standardized
methodology will increase transparency
in the process of setting fee rates, align
the regulations with other Agency
practices, and allow us to streamline
processes and reduce the number of

rules needed and thus the time
necessary in order to update the fees.

DATES: This rule is effective August 31,
2023.

FOR FURTHER INFORMATION CONTACT: Ms.
Lisa Slimmer, User Fee Financial Team
Manager, Veterinary Services Money
Management, 920 Main Campus Drive,
Raleigh, NC 27606; (919) 855—7253.

SUPPLEMENTARY INFORMATION:
Background

The regulations in 9 CFR part 130
(referred to below as the regulations or
the user fee regulations) cover user fees
to reimburse the U.S. Department of
Agriculture’s (USDA’s) Animal and
Plant Health Inspection Service (APHIS)
for the costs of providing veterinary
diagnostic services and import/export
related services for live animals, animal
products and byproducts, poultry, birds,
germplasm, organisms, and vectors.
These user fees are authorized by
section 2509(c) of the Food, Agriculture,
Conservation, and Trade Act (FACT
Act) of 1990, as amended (21 U.S.C.
136a(c)), which provides that the
Secretary of Agriculture may, among
other things, prescribe regulations and
collect fees to recover the costs of
providing import/export related services
for animals, animal products and
byproducts, birds, germplasm,
organisms, and vectors, and for
veterinary diagnostics relating to the
control and eradication of
communicable diseases of livestock or
poultry within the United States.

Since fiscal year (FY) 1992, APHIS
has received no directly appropriated
funds to cover the cost of certain
veterinary diagnostics or to provide
import/export related services for
animals, animal products and
byproducts, birds, germplasm,
organisms, and vectors. Our ability to
provide these services depends on user
fees. User fees are associated with
providing services for live animal,
animal product, bird, and germplasm
imports and exports and fund, among
other things, quarantine services, the
processing of import permit
applications, port of entry inspections,
inspections and approvals of import/
export facilities and establishments,
endorsements of export certificates, and
services related to emergency situations
that arise during the export or import
process.

Discussion of Comments

On October 3, 2022, we published in
the Federal Register (87 FR 59731—
59740, Docket No. APHIS-2021-0052) a



Federal Register/Vol. 88, No. 146/ Tuesday, August 1, 2023 /Rules and Regulations

49995

proposal ! to amend the regulations
concerning user fees that we charge for
veterinary diagnostic services and for
certain import-related and export-
related services for live animals, animal
products and byproducts, birds,
germplasm, organisms, and vectors. We
proposed to remove the tables providing
the individual fees from the regulations
and post them on an APHIS website.

We proposed that the regulations
would instead specify the methodology
(formula) used to calculate the fees
(including imputed costs), and APHIS
would update the fees using a notice-
based process. Replacing the current
user fee listings with a standardized
methodology would increase
transparency in the process of setting
fee rates, align the regulations with
other Departmental practices, and allow
us to streamline processes and reduce
the number of rules needed to update
the fees.

We solicited comments concerning
our proposal for 60 days ending
December 2, 2022. We received 11
comments on the proposal. They were
from stakeholder organizations and the
general public.

Permits

One commenter, noting that user fees
are charged for permit issuance,
proposed that we extend the import/
export duration for permits to reduce
the workload for applicants and the
agency. Additionally, the commenter
mentioned that there were no details
provided regarding the relative cost of a
permit versus a renewal or an
amendment.

Although permit duration goes
beyond the scope of the rule, APHIS
may, if warranted, adjust the duration of
a permit after analysis of the request;
this will depend upon the product and
overall risk. Because of the amount of
time necessary to complete the work,
renewals and amendments of permits
currently cost less than new permit
issuance, and we anticipate this will
continue to be the case under the terms
of this rule.

Burden of Fees

Two commenters raised concerns
regarding the potentially burdensome
impact of user fees on stakeholders who
move and trade livestock and requested
that user fees should be updated
through a process that notifies them of
potential increases well in advance of
the actual fee setting and allows for
public comment. The commenters

1To view the proposed rule and the comments
we received, go to www.regulations.gov. Enter
APHIS-2021-0052 in the Search field.

stressed the need for such advance
notification in order for stakeholders to
make informed decisions regarding
future business planning and decision
making.

The notice-based process established
by this rule provides such advance
notification and opportunity for
comment. As we stated in the proposed
rule, if this rule is finalized, we will
publish an annual notice proposing the
fee rates for the coming year and will
provide information regarding the basis
for any fee change. This includes
changes to the values of component
costs. The notice will also afford an
opportunity for public comment.

Component Cost Values

Several commenters stated there was
insufficient context to enable users to
either understand the values of the
component costs or to evaluate the
impact of the proposed changes upon
users’ operations. The commenters
suggested the proposed rule should be
revised to provide a comparison of
historical user fee rates to the new
estimated user fees under this
methodology for recent years (e.g., 2018
to 2022).

The specific values of components as
they pertain to various fee rates were
not included in the proposed rule
because this rule does not change the
fees, but rather establishes a notice-
based process to change the fees. As we
stated in the proposed rule and mention
immediately above, if this rule is
finalized, we will publish an annual
notice proposing the fee rates for the
coming year and will provide
information regarding the basis for any
fee change. This includes changes to the
values of component costs. The notice
will also afford an opportunity for
public comment.

Commuted Travel Time

Several commenters stated the
existing process for calculating
commuted travel time as it pertains to
user fees should be updated to be more
reflective of actual travel time. One of
the commenters specifically asked that
APHIS evaluate such processes as they
pertain to equine import facilities. The
commenters also suggested this
reevaluation should take into
consideration the particular employee’s
tour of duty hours in calculating fees
assessed.

APHIS’ regulations regarding
Commuted Travel Time are in 9 CFR
part 97. As we stated in the proposed
rule, we proposed no changes to those
regulations. Accordingly, the requested
evaluations are outside of the scope of
this rule.

Fee Caps

Several commenters asked that fee
increases be capped annually. One
commenter suggested the cap be a 10
percent increase annually.

As noted in the proposed rule, we
will make efforts to reduce the
likelihood of significant year-over-year
increases in the fees. For example,
within the reserve component of the fee,
at the time annually when we calculate
the proposed new fee rates, we will
conduct forecasts of the upcoming 5
fiscal years to identify when IT
infrastructure and facilities capital
needs and investments are likely to be
actualized, so that the cost of that
expenditure can be prorated based on
the estimated date of cost actualization.
This forecasting will help ensure that no
one fiscal year bears the brunt of a
reasonably foreseeable capital cost when
it comes to fee setting.

However, there are certain cost
components and other factors beyond
our control that preclude us from
capping the fee increases annually as
requested by commenters. For example,
as noted in the proposed rule, imputed
costs must be included in user fee
calculations in order to comply with
Office of Management and Budget
circular A-25, but these imputed costs
are outside of APHIS’ control. They are
the costs of the U.S. Department of
Labor, U.S. Office of Personnel
Management, and the U.S. Department
of State (State Department) in order to
provide retirement, health, life
insurance, worker’s compensation, legal
defense, and other related benefits to the
Agency and employees who provide the
services covered by the fees. Likewise,
for capital expenditures such as those
for facility maintenance, fluctuations in
the raw price of goods and labor are not
within the Agency’s control, but we
must consider them in fee-setting.

User Fee Reserves

In the proposed rule, we proposed
that the user fees for the APHIS
Veterinary Services user fee program
would have a reserve component. We
proposed to define reserve as: “Funds
above expected obligations that are
required to effectively manage
uncertainties in demand and timing to
ensure sufficient operating funds in
cases of bad debt, customer insolvency,
fluctuations in activity volumes,
information technology development
costs, cash flow, facilities capital needs,
or fluctuations in activity volumes
caused by unforeseen global and
national events.”

We indicated that the reserve would
be calculated each year based on the
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forecasted needs identified during the
annual fee setting session by estimating
25 percent or 90 days of annual
expenditures for that fiscal year, adding
a prorated component of forecasted IT
and facilities capital needs and
investments, and offsetting that sum by
the existing amount in the reserve.

One commenter inquired about the
baseline economic level for the user fee
reserve to support the user fee system,
as well as whether there is a maximum
economic reserve level.

The commenter misunderstands the
nature of the reserve. APHIS will not
calculate the reserve component of the
fee in order to ensure that a certain fixed
dollar amount is maintained in the
reserve year after year. Rather, as noted
above, the reserve will be calculated
each year based on the forecasted needs
identified during the annual fee setting
session by estimating 25 percent or 90
days of annual expenditures for that
fiscal year, adding a prorated
component of forecasted IT and
facilities capital needs and investments,
and offsetting that sum by the existing
amount in the reserve. Thus, projected
costs and the existing amount in the
reserve will determine the reserve
component requirements in any
particular year.

The same commenter requested
assurances that user fees reserve funds
are solely used for the APHIS Veterinary
Services user fee program.

Cross-subsidization is prohibited by
the FACT Act. As a result, APHIS does
not use these user fees for any purpose
other than the APHIS Veterinary
Services user fees program.

Notice Publication Timelines

A commenter asked for timelines
regarding how long the notice-based
process will take in order to adjust fees.

While this will vary depending on the
nature and number of comments
received, it is the Agency’s intent, as
stated in the proposed rule, to issue
initial and second notices adjusting the
fees on an annual basis.

Hourly Rate

In the proposed rule, we indicated
that removal of the specific tables of
user fees from the regulations in favor
of listing them online necessitated
reorganization of the entirety of part
130. This was because many of the
sections in the part were tables that we
were proposing to remove. For those
provisions that we elected to retain, we
indicated that the information presented
would remain the same, although the
streamlining did reorganize it. In the
regulatory text in the proposed rule, for

ease of readability, we laid out the
entirety of the revised part 130.

One commenter requested clarity
regarding proposed § 130.4, “Hourly
rate and minimum fees.” Although we
did not propose to change any of the
information regarding hourly rates and
minimum fees previously found in the
regulations, the commenter nonetheless
pointed to an apparent discrepancy
between paragraphs (a)(2), (15), and
(17), regarding pet food facilities
engaged in testing and export services.
Paragraph (a)(2) stated that an hourly
rate ““does not apply to inspection and
approval of import/export facilities and
establishments.”” The commenter read
that to suggest that APHIS would not
charge an hourly rate for inspection of
such facilities. The commenter read
paragraphs (a)(15) and (17), which
contained provisions relative to the
export-related inspection of pet food
facilities and export-related inspection
of various other facilities, respectively,
to indicate we would.

As noted in the introductory text of
that section, import- or export-related
veterinary services in the paragraphs
specified in the section are subject to
the hourly rate calculations.
Accordingly, the pet food facilities will
be charged an hourly rate, as indicated
in paragraphs (a)(15) and (17). The
statements in paragraph (a)(2) are
intended to indicate that paragraph
(a)(2) does not pertain to inspection of
export facilities. They are not intended
to address the section as a whole and
the proposed rule did not propose to
revise their scope.

Another commenter stated that the
rule had economic impacts that were
not discussed in the proposed rule,
insofar as services charged an hourly
rate would be borne by importers.

The comment was outside the scope
of this rulemaking because the rule did
not revise the list of services subject to
an hourly rate, but rather reduplicated
the current list for the sake of
completeness and readability of the
regulatory text.

Two commenters noted that the rule
indicated that several services would
continue to be charged an hourly rate
under the terms of the proposed rule
and asked that APHIS develop guidance
regarding how long specified services
should be expected to take.

The estimated time of service can vary
greatly depending on various factors
(e.g., nature of the work, travel time to
the facility, facility size, number of
animals, etc.). Therefore, providing
general, overarching guidance regarding
expected times of service is not
possible. However, we do provide an
estimate based on the statement of work

as requested by the facility or by the
requester prior to providing services
that are charged the hourly rate.

Government Funding

One commenter stated that the fees
should not be changed and inquired
why user fees are not government-
funded activities.

As we stated in the proposed rule, we
are not changing the fees, but the
methodology used to calculate the fees.
The fees themselves are not being
changed.

The FACT Act’s intent was for import
and export activities to be funded
through user fees, so the individuals or
parties receiving the services are the
ones paying for the service. As noted
previously in this document, since fiscal
year (FY) 1992, and consistent with the
intent of the FACT Act, APHIS has
received no directly appropriated funds
to cover the cost of certain veterinary
diagnostics or to provide import/export
related services for animals, animal
products and byproducts, birds,
germplasm, organisms, and vectors. In
light of this, in order for us to continue
to provide these diagnostics and
services, they must be funded by user
fees.

Miscellaneous

Finally, we noticed that 9 CFR part 93
currently has two references (in
§§93.308(c)(1)(i)(A) and
93.412(d)(1)(i)(A)) to §130.30. However,
due to the revision of part 130 in this
rule, § 130.30 no longer exists.
Therefore, we are revising the references
in those two sections of part 93 to
simply refer to part 130.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, with the changes discussed in this
document.

Executive Order 12866 and Regulatory
Flexibility Act

This final rule has been determined to
be not significant for the purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget.

In accordance with the Regulatory
Flexibility Act, we have analyzed the
potential economic effects of this action
on small entities. The analysis is below.

APHIS Veterinary Services (VS) is
revising the regulations in 9 CFR part
130 to provide for a set of standardized
formulas by which import/export and
veterinary diagnostic user fees would be
calculated. These regulations will
specify the methodology used to
calculate and implement the user fees
and will remove tables showing specific
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fees. VS will also post the fee rates on
its website and annually issue a notice
providing all fees calculated for the
upcoming year using formulas
contained in the regulations and request
public comment.

VS charges user fees to recover the
costs of inspection and certification
services for imports and exports of live
animals and animal products and
byproducts and for providing veterinary
diagnostic goods and services. VS does
not receive appropriated funding to
support these activities.

While we do not expect this rule to
result in cost savings for affected
entities, the methodology will provide a
transparent, streamlined approach to
user fee calculations. The change to
annual fee revisions using formula-
based calculations based on previous
year costs will enable APHIS to avert
potential funding shortfalls. Increased
confidence that rate adjustments will
closely match revenue requirements
would benefit financial planning by
both the private sector and the Agency.

The component costs that VS will use
to calculate user fee revisions will be
the same as at present, with the
exception of imputed labor costs, such
as:

e Direct pay (including benefits)

o Cost of living

¢ Direct operating costs (travel, training,
equipment, rent, facility maintenance,
supplies and materials, service
contracts)

¢ Consumer price index

e Program, Agency, and Department
support costs

e Reserve

e Imputed costs

The user fee rates will also include
imputed labor costs to ensure that the
full cost of providing user fee services
is captured. Imputed labor costs include
Department of Labor, Office of
Personnel Management, and State
Department costs to provide retirement,
health, life insurance, and other benefits
to employees.

The annual regularity of the proposed
VS user fee revisions will be in contrast
to current circumstances. At present, VS
establishes fees for 5 years at a time
through rulemaking, and this process
can be lengthy. VS has had to project
costs 6 to 7 years into the future, which
can result in unforeseen funding needs
not being accounted for. For example,
VS did not anticipate the high level of
technological investment that has been
necessary in order to meet the needs of
customers.

APHIS’ animal health import and
export user fees cover significant
activities across the country, including

at border locations and quarantine
facilities. These fees support personnel,
brick and mortar facilities, and
information technology systems. The
veterinary diagnostic user fees support
activity at the National Veterinary
Services Laboratories facilities in Ames,
IA, and Plum Island, NY.

The last rate increase went into effect
October 2012 and import/export user fee
revenue has been flat, on average, since
2015, at $44 million. Veterinary
diagnostic user fee revenue has also
been flat at an average of $6 million per
year since the last veterinary diagnostic
user fee rate increase went into effect
October 2011. The cost of providing
services has continued to increase.

USDA'’s Agricultural Marketing
Service and Food Safety and Inspection
Service have recently implemented
noticed-based processes for annual user
fee revisions that are very similar to the
APHIS process outlined in the proposed
rule. The two agencies and their
stakeholders have benefited from
increased program efficiency and
transparency.

A large number of the entities that
will benefit from this rule are small. The
import/export user fees provide for
inspection and other services at the
ports or point of entry. Users of these
services and products include
importers, exporters, non-APHIS
veterinarians, commercial laboratories
and pharmaceutical manufacturers,
State laboratories, universities, and
foreign governments.

The Small Business Administration
(SBA) has established guidelines for
determining which entities are to be
considered small. Importers and
exporters of live animals are identified
within the broader wholesaling trade
sector of the U.S. economy. A firm
primarily engaged in wholesaling
animals or animal products and
byproducts is considered small if it
employs not more than 100 persons.
These entities either sell goods on their
own account (import/export merchants)
or arrange for the sale of goods owned
by others (import/export agents and
brokers).

Veterinary testing laboratories are
identified within the broader veterinary
services trade sector. A firm providing
veterinary services is considered small
if it generates $6.5 million or less in
annual sales. The criterion for a small
pharmaceutical manufacturing firm is
one with 750 or fewer employees.

The number of entities that use VS
diagnostic services and materials and
qualify as small by SBA standards has
not yet been determined. However,
more than 91 percent of the firms in the
NAICS Livestock Wholesale category

and Other Farm Product Raw Material
Wholesale category can be considered
small. In addition, more than 99 percent
of veterinary services firms (including
veterinary diagnostic testing
laboratories) are small.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 2 CFR
chapter IV.)

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule: (1) Preempts
all State and local laws and regulations
that are with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This final rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects
9 CFR Part 93

Importation of Certain Animals, Birds,
Fish, and Poultry, and Certain Animal,
Bird, and Poultry Products;
Requirements for Means of Conveyance
and Shipping Containers.

9 CFR Part 130

Animals, Birds, Diagnostic reagents,
Exports, Imports, Poultry and poultry
products, Quarantine, Reporting and
recordkeeping requirements, Tests.

Accordingly, we are amending 9 CFR
parts 93 and 130 as follows:

PART 93—IMPORTATION OF CERTAIN
ANIMALS, BIRDS, FISH, AND
POULTRY, AND CERTAIN ANIMAL,
BIRD, AND POULTRY PRODUCTS;
REQUIREMENTS FOR MEANS OF
CONVEYANCE AND SHIPPING
CONTAINERS

m 1. The authority citation for part 93
continues to read as follows:

Authority: 7 U.S.C. 1622 and 8301-8317;

21 U.S.C. 136 and 136a; 31 U.S.C. 9701; 7
CFR 2.22, 2.80, and 371.4.
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§93.308 [Amended]

m 2. Amend § 93.308, in paragraph
(c)(1)(1)(A), by removing the citation
““§130.30” and adding the citation “part
130” in its place.

§93.412 [Amended]

m 3. Amend § 93.412, in paragraph
(d)(1)(1)(A), by removing the citation
“§130.30” and adding the citation ‘“‘part
130” in its place.

m 4. Revise part 130 to read as follows:

PART 130—USER FEES

Sec.

130.1
130.2
130.3
130.4
130.5

Definitions.

Basis for fees and rates.

Operating details.

Hourly rate and minimum user fees.

Exemptions.

130.6 Payment of user fees.

130.7 Penalties for nonpayment or late
payment.

Authority: 5 U.S.C. 5542; 7 U.S.C. 1622
and 8301-8317; 21 U.S.C. 136 and 136a; 31
U.S.C. 3701, 3716, 3717, 3719, and 3720A; 7
CFR 2.22, 2.80, and 371.4.

§130.1

As used in this part, the following
terms shall have the meaning set forth
in this section.

Administrator. The Administrator of
the Animal and Plant Health Inspection
Service, or any person authorized to act
for the Administrator.

Animal. All animals except birds, but
including poultry.

Animal and Plant Health Inspection
Service (APHIS). The Animal and Plant
Health Inspection Service of the United
States Department of Agriculture.

Animal Import Center. Quarantine
facilities operated by APHIS in
Newburgh, New York, and Miami,
Florida.

APHIS representative. An individual,
including, but not limited to, an animal
health technician or veterinarian,
authorized by the Administrator to
perform the services for which the user
fees in this part are charged.

Bird. Any member of the class aves,
other than poultry.

Consumer price index. The measure
of the average change over time in
prices paid by urban consumers for a
market basket of consumer goods and
services, as determined by the Bureau of
Labor Statistics annually.

Cost of living. The adjusted annual
rate used to determine the cost of
maintaining a certain standard of living
based on the economic assumptions in
the Office of Management and Budget’s
Presidential Economic Assumptions.

Diagnostic reagent. Substances used
in diagnostic tests to detect disease

Definitions.

agents or antibodies by causing an
identifiable reaction.

Direct operating costs. Costs
attributed to travel and transportation
for personnel; materials, supplies, and
other necessary items; training; general
office supplies; rent; facility
maintenance; equipment purchase and
maintenance; utilities; contractual
services; and information system
operations, maintenance, and
development.

Direct pay (including benefits). The
wage labor costs (on board and in the
hiring process), including benefits, for
employees who specifically support and
provide the required service.

Equine. Any horse, ass, mule, or
zebra.

Export health certificate. An official
document that, as required by the
importing country, is endorsed by an
APHIS representative and states that
animals, animal products, organisms,
vectors, or birds to be exported from the
United States were found to be healthy
and free from evidence of
communicable diseases and pests.

Feeder animal. Any animal imported
into the United States under part 93 of
this chapter for feeding.

Germplasm. Semen, embryos, or ova.

Import compliance assistance.
Services provided to an importer whose
shipment arrives at a port of entry
without the necessary paperwork or
with incomplete paperwork and who
requires assistance to meet the
requirements for entry into the United
States. Fees for import compliance
assistance are charged in addition to the
flat rate user fees.

Imputed costs. Office of Workers’
Compensation costs from the
Department of Labor; costs of employee
leave earned in a prior fiscal year and
used in the current fiscal year; Office of
Personnel Management and Department
of State (State Department) costs to
provide retirement, health, and life
insurance benefits to employees;
unemployment compensation costs; and
Department of Justice judgment fund
costs.

In-bond animal. Any animal imported
into the United States under a United
States Customs Service bond, as
described in 19 CFR part 113.

National Veterinary Services
Laboratories (NVSL). The National
Veterinary Services Laboratories of the
Animal and Plant Health Inspection
Service, located in Ames, Iowa.

National Veterinary Services
Laboratories, Foreign Animal Disease
Diagnostic Laboratory (FADDL). The
National Veterinary Services
Laboratories, Foreign Animal Disease

Diagnostic Laboratory, located in
Greenport, New York.

Person. An individual, corporation,
partnership, trust, association, or any
other public or private entity, or any
officer, employee, or agent thereof.

Pet birds. Birds, except hatching eggs
and ratites, that are imported or
exported for the personal pleasure of
their individual owners and are not
intended for resale.

Poultry. Chickens, doves, ducks,
geese, grouse, guinea fowl, partridges,
pea fowl, pheasants, pigeons, quail,
swans, and turkeys.

Privately operated permanent import-
quarantine facility. Any permanent
facility approved under part 93 of this
chapter to quarantine animals or birds,
except facilities operated by APHIS.

Program, Agency, and Department
support. Indirect or direct costs of the
program, including supporting services
provided to the industry.

Reserve. Funds above expected
obligations that are required to
effectively manage uncertainties in
demand and timing to ensure sufficient
operating funds in cases of bad debt,
customer insolvency, fluctuations in
activity volumes, information
technology development costs, cash
flow, facilities capital needs, or
fluctuations in activity volumes caused
by unforeseen global and national
events.

Standard feed. Seed, or dry feeds
such as dog food or monkey biscuits,
whether soaked in water or not.

Test. A single analysis performed on
a single specimen from an animal,
animal product, commercial product, or
animal feed.

United States. The several States of
the United States, the District of
Columbia, Guam, the Commonwealth of
the Northern Mariana Islands, the
Commonwealth of Puerto Rico, the
Virgin Islands of the United States, and
all other territories and possessions of
the United States.

§130.2 Basis for fees and rates.

(a) Except as set forth in paragraphs
(b) through (d) of this section, for setting
fee rates for each calendar year based
upon the previous fiscal year, APHIS
will calculate the rates for services as
follows:

(1) APHIS will prorate the total
Veterinary Services (VS) inspection,
certification, or laboratory service
program personnel direct pay (on board
and in hiring process including benefits)
for the previous fiscal year to each fee
based upon the direct time factor
percentage of employee’s average time
to perform and complete each fee code
process and then multiply by the next
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year’s percentage of cost of living
increase.

(2) APHIS will prorate total direct
operating costs for the previous fiscal
year based upon the direct time factor
percentage of employee’s average time
to perform and complete each fee code
process to each fee and then multiply by
the anticipated percentage of inflation
for the next year.

(3) APHIS will add estimates for
Program, Agency, and Department
support costs, imputed costs, and
reserves by applying a percentage based
on information from Program, Agency,
and Department officials and the
Department of Treasury to the sum of
the direct pay plus direct operating
costs.

(4) The amounts derived via the
process described in this paragraph (a)
and paragraphs (b) and (c) of this
section will be added and then APHIS
will round up to the next $0.25 for all
fees less than $10 or round up to the
nearest dollar for all fees greater than
$10 to develop the new rate for each
code.

(b) If there is no identifiable volume
in the previous year for the service
provided by the fee, if the fee is rarely
charged, or if APHIS cannot readily
identify level of effort, APHIS will
calculate the fee based on the last
available historic data encompassing
multiple instances of use and add any
intervening inflation, overhead and
support costs, imputed costs, and
reserve.

(c) Fees for the exclusive use of space
in animal import centers will be
calculated using the following formula:

(1) APHIS will calculate fees by using
direct employee average time (with
benefits) and adding a prorated portion
of currently identifiable expenses
(facilities, rent, support cost, and admin
support costs), program and support
overhead expenses, imputed costs, and
reserve.

(2) APHIS will combine the costs to
determine the monthly cost of providing
the service at a single location within
the animal import center.

(3) APHIS will calculate the costs of
the other locations within the animal
import center based on the square
footage of the location.

(d) Services listed in § 130.4 will be
charged an hourly rate-based user fee in
accordance with the provisions of that
section.

(Approved by the Office of Management
and Budget under control number

0579-0055)

§130.3 Operating details.
(a) General standards. (1) User fee
rates may be found online at

www.aphis.usda.gov/business-services/
vs-fees or by contacting LAIE@Qusda.gov.
Changes in rates will be proposed
annually in the following manner:

(i) APHIS will propose changes to the
fee rates found at www.aphis.usda.gov/
business-services/vs-fees through
publication of a notice in the Federal
Register. The notice will provide
information regarding the basis for any
fee change and will take public
comment.

(ii) Following the comment period,
APHIS will issue a subsequent notice in
the Federal Register providing the final
rates. The notice will respond to any
comments received on the initial notice.

(iii) When this subsequent notice is
issued, APHIS will update the fee rates
found at www.aphis.usda.gov/business-
services/vs-fees accordingly.

(2) The person for whom the service
is provided and the person requesting
the service are jointly and severally
liable for payment of user fees in
accordance with this section.

(b) User fees for individual animals
and certain birds quarantined in the
APHIS-owned or -operated quarantine
facilities, including APHIS Animal
Import Centers. (1) Each user fee is
assessed per animal or bird quarantined
by APHIS. Special requirements may be
requested by the importer or required by
an APHIS representative. Certain
conditions or traits, such as pregnancy
or aggression, may necessitate special
requirements for certain birds or
poultry.

(2) For any animal or bird that
requires a diet other than standard feed,
including but not limited to diets of
fruit, insects, nectar, or fish, the
importer must either provide feed or
pay for it on an actual cost basis,
including the cost of delivery to the
APHIS owned or operated Animal
Import Center or quarantine facility.

(c) User fees for exclusive use of space
at APHIS Animal Import Centers. (1) An
importer may request to exclusively
occupy a space at an APHIS animal
import center. Any importer who
occupies space for more than 30 days
must pay 1/30th of the 30-day fee for
each additional day or part of a day.

(2) Unless the importer cancels the
reservation for exclusive use of space in
time to receive a refund of the
reservation fee in accordance with
§§93.103, 93.204, 93.304, 93.404, or
93.504 of this chapter, as appropriate,
the 30-day user fee will be effective as
of the first day for which the importer
has reserved the space and for the
entirety of the reservation, regardless of
whether the user occupies the space on
that date or not.

(3) Users must provide APHIS
personnel at the Animal Import Center,
at the time they make a reservation for
quarantine space, with the following
information:

(i) Species of animals and birds to be
quarantined;

(ii) Ages of animals and birds to be
quarantined; and

(ii1) Sizes of animals and birds to be
quarantined.

(4)(i) APHIS personnel at the Animal
Import Center will determine, based on
the information provided by the
importer under paragraph (b)(3) of this
section, and on routine husbandry
needs, the maximum number of animals
and birds permitted in the requested
building.

(ii) If APHIS personnel at the Animal
Import Center determine the number of
animals and birds requested by the
importer can be housed in the space
requested, but two animal health
technicians cannot fulfill the routine
husbandry needs of the number of
animals or birds proposed by the
importer, then the importer must either:

(A) Pay for additional services on an
hourly basis; or

(B) Reduce the number of animals or
birds to be quarantined to a number
which APHIS personnel at the Animal
Import Center determine can be handled
by two animal health technicians.

(iii) If the importer requests additional
services, then APHIS will calculate the
user fees for any service rendered by an
APHIS representative at the hourly rate
user fee found online at
www.aphis.usda.gov/business-services/
vs-fees.

(iv) The importer must either provide
feed or pay for it on an actual cost basis,
including the cost of delivery to the
APHIS owned or operated Animal
Import Center or quarantine facility, for
any animal or bird that requires a diet
other than standard feed, including but
not limited to diets of fruit, insects,
nectar, or fish.

(d) User fees for inspection of live
animals at land border ports along the
United States-Canada border. If a
service must be conducted on a Sunday
or holiday or at any other time outside
the normal tour of duty of the employee,
then reimbursable overtime, as provided
for in part 97 of this chapter, must be
paid for each service, in addition to the
user fee found online at
www.aphis.usda.gov/business-services/
vs-fees.

(e) User fees for pet birds. (1) Based
on the information provided to APHIS
personnel, APHIS personnel at the
Animal Import Center or other APHIS
owned or supervised quarantine facility
will determine the appropriate number
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of birds that should be housed per
isolette.

(2) If the importer requests additional
services, then APHIS will calculate the
user fees for those services at the hourly
rate user fee found online at
www.aphis.usda.gov/business-services/
vs-fees for each employee required to
perform the service.

(f) User fees for endorsing export
certificates. (1) User fees for the
endorsement of export health
certificates that require the verification
of tests or vaccinations are found online
at www.aphis.usda.gov/business-
services/vs-fees. APHIS will calculate
the user fees to apply to each export
health certificate endorsed ! for animals
and birds based on the number of
animals or birds covered by the
certificate and the number of tests or
vaccinations required. However, there
will be a maximum user fee of 12 times
the hourly rate user fee.

(2) If an export certificate covers more
than one animal, but the number of tests
required for different animals are not
the same, the user fee for the certificate
is the fee which would be due if all the
animals on the certificate required the
same number of tests as the animal
which requires the greatest number of
tests.

(3) The user fees referenced in this
section will not apply to an export
health certificate if: (i) An APHIS
veterinarian prepares the certificate for
endorsement completely at the site of
the inspection in the course of
performing inspection or supervision
services for the animals listed on the
certificate; and

(ii) An APHIS user fee is payable
under § 130.4 for the inspection or
supervision services performed by the
veterinarian.

(4) If a service must be conducted on
a Sunday or holiday or at any other time
outside the normal tour of duty of the
employee, then reimbursable overtime,
as provided for in part 97 of this
chapter, must be paid for each service,
in addition to the user fee listed in this
section.

(g) User fees for inspection services
outside the United States. (1) If
inspection services (including
inspection, testing, and supervision
services) are performed outside the
United States, in accordance with this
title, and the regulations do not contain
a provision for payment of the cost of
the service, the person requesting the
service must pay a user fee.

1 An export health certificate may need to be
endorsed for an animal being exported from the
United States if the country to which the animal is
being shipped requires one. APHIS endorses eport
heath certificates as a service.

(2) Any person who wants APHIS to
provide inspection services outside the
United States must contact the Animal
and Plant Health Inspection Service,
Veterinary Services, Strategy and Policy,
Live Animal Imports at LAIE@usda.gov,
to make an agreement.

(3) All agreements for inspection
services outside the United States must
include:

(i) Name, mailing address, and
telephone number of either the person
requesting the inspection services, or
his or her agent;

(ii) Explanation of inspection services
to be provided, including the
regulations in this chapter which
provide for the services;

(iii) Date(s) and time(s) the inspection
services are to be provided;

(iv) Location (including street
address) where inspection services are
to be provided;

(v) An estimate of the actual cost, as
calculated by APHIS, to provide the
described inspection services for 6
months;

(vi) A statement that APHIS agrees to
provide the inspection services;

(vii) A statement that the person
requesting the inspection services, or, if
appropriate, his or her agent, agrees to
pay, at the time the agreement is entered
into, a user fee equal to the estimated
cost of providing the described
inspection services for 6 months; and

(viii) A statement that the person
requesting the inspection services, or, if
appropriate, his or her agent, agrees to
maintain a user fee payment account
equal to the cost of providing the
described inspection services for 6
months, as calculated monthly by
APHIS.

(4) APHIS will enter into an
agreement only if qualified personnel
can be made available to provide the
inspection services.

(5) An agreement can be terminated
by either party on 30 days written
notice.

(6) If, at the time an agreement is
terminated, any unobligated funds
remain in the user fee payment account,
APHIS will refund the funds to the
person who requested the inspection
services, or his or her agent.

(Approved by the Office of Management
and Budget under control numbers
0579-0015, 0579-0020, 0579-0040,
and 0579-0055)

§130.4 Hourly rate and minimum user
fees.

(a) Services subject to hourly rate user
fees. User fees for import- or export-
related veterinary services listed in
paragraphs (a)(1) through (18) of this
section, except those services covered

by flat rate user fees, will be calculated
at the hourly rate found online at
www.aphis.usda.gov/business-services/
vs-fees, for each employee required to
perform the service. The person for
whom the service is provided and the
person requesting the service are jointly
and severally liable for payment of these
user fees in accordance with §§130.6
and 130.7.

(1) Providing services to live animals
for import or entry at airports, ocean
ports, and rail ports.

(2) Conducting inspections, including
inspections of laboratories and facilities
(such as biosecurity level two facilities),
required either to obtain import permits
for animal products and byproducts,
aquaculture products, or organisms or
vectors, or to maintain compliance with
import permits. This hourly rate does
not apply to inspection and approval of
import/export facilities and
establishments.

(3) Obtaining samples required to be
tested, either to obtain import permits or
to ensure compliance with import
permits.

(4) Providing services for imported
birds or ratites that are not subject to
quarantine, such as monitoring birds—
including but not limited to pet birds—
between flights.

(5) Supervising the opening of in-
bond shipments.

(6) Providing services for in-bond or
in-transit animals to exit the United
States.

(7) Inspecting an export isolation
facility and the animals in it.

(8) Supervising animal or bird rest
periods prior to export.

(9) Supervising loading and unloading
of animals or birds for export shipment.

(10) Inspecting means of conveyance
used to export animals or birds.

(11) Conducting inspections under
part 156 of this chapter.

(12) Inspecting and approving an
artificial insemination center or a semen
collection center or the animals in it.

(13) Import or entry services for feeder
animals including, but not limited to,
feeder goats and feeder bison not
covered by a flat rate user fee in
connection with activities described in
§130.3(d).

(14) Export-related bird banding for
identification.

(15) Export-related inspection and
approval of pet food facilities, including
laboratories that perform pet food
testing.

(16) Export-related services provided
at animal auctions.

(17) Various export-related facility
inspections, including, but not limited
to, fertilizer plants that utilize poultry
waste, rendering plants, and potential
embarkation facilities.
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(18) Providing other import-or export-
related veterinary services for which no
flat rate user fee is specified.

(b) When do I pay an additional
amount for employee(s) working
overtime? You must pay an additional
amount if you need an APHIS employee
to work on a Sunday, on a holiday, or
at any time outside the normal tour of
duty of that employee. Instead of paying
the hourly rate user fee, you pay the rate
found online at www.aphis.usda.gov/
business-services/vs-fees for each
employee needed to get the work done.

(Approved by the Office of Management
and Budget under control numbers
0579-0015, 0579-0020, 0579-0040,
and 0579-0055)

§130.5 Exemptions.

(a) Veterinary diagnostics. APHIS will
not charge user fees for veterinary
diagnostic services under the following
conditions:

(1) When veterinary diagnostic
services are provided in connection
with Federal programs to control or
eradicate diseases or pests of livestock
or poultry in the United States (program
diseases);

(2) When veterinary diagnostic
services are provided in support of
zoonotic disease surveillance when the
Administrator has determined that there
is a significant threat to human health;
and

(3) When veterinary diagnostic
reagents are distributed within the
United States for testing for foreign

animal diseases.
(b) [Reserved]

§130.6 Payment of user fees.

(a) Who must pay APHIS user fees?
Any person for whom a service is
provided related to the importation,
entry, or exportation of an animal,
article, or means of conveyance or
related to veterinary diagnostics, and
any person requesting such service,
shall be jointly and severally liable for
payment of fees assessed.

(b) Associated charges—(1)
Reservation fee. Any reservation fee
paid by an importer under part 93 of
this chapter will be applied to the
APHIS user fees described in § 130.3(b)
and (c) for animals or birds quarantined
in an animal import center.

(2) Special handling expenses. The
user fees in this part do not include any

costs that may be incurred due to
special mail handling, including, but
not limited to, express, overnight, or
foreign mailing. If any service requires
special mail handling, the user must pay
all costs incurred, in addition to the
user fee for the service.

(3) When do I pay an additional
amount for employee(s) working
overtime? You must pay an additional
amount if you need an APHIS employee
to work on a Sunday, on a holiday, or
at any time outside the normal tour of
duty of that employee. You pay the
amount specified in this paragraph
(b)(3) as relevant, for each employee
needed to get the work done.

(i) What additional amount do I pay
if I receive a flat rate user fee service?
In addition to the flat rate user fee(s),
you pay the overtime rate listed in Table
1 of this section for each employee
needed to get the work done:

(ii) What amount do I pay if I receive
an hourly rate user fee service? Instead
of paying the normal hourly rate user
fee described in § 130.4(a), you pay the
premium rate described in § 130.4(b) for
each employee needed to get the work
done:

TABLE 1 TO PARAGRAPH (b)(3)(i)—OVERTIME FOR FLAT RATE USER FEES 12

Overtime rates by hour

Outside of the employee’s

Service provided normal tour of duty Nov. 2, 2015— Oct. 1, 2016— Beginning
Sept. 30, 2016 Sept. 30, 2017 Oct. 1, 2017

Rate for inspection, testing, certification or quar- Monday through Saturday and $75 $75 $75

antine of animals, animal products or other holidays.
commodities 3.

Sundays ......ccoeeiiiin 99 99 100

Rate for commercial airline inspection services# .. | Monday through Saturday and 64 65 65
holidays.

SUNAYS .o 85 86 86

1 APHIS will charge a minimum charge of 2 hours, unless performed on the employee’s regular workday and performed in direct continuation
of the regular workday or begun within an hour of the regular workday.
2When the 2-hour minimum applies, you may need to pay commuted travel time. (See §97.1(b) of this chapter for specific information about

commuted travel time.)

3See §97.1(a) of this chapter or 7 CFR 354.3 for details.

4See §97.1(a)(3) of this chapter for details.

(c) When are APHIS user fees due?—
(1) Animal and bird quarantine and
related tests. User fees for animals and
birds in an Animal Import Center or
privately operated permanent or
temporary import quarantine facilities,
including user fees for tests conducted
on these animals or birds, must be paid
prior to the release of those animals or
birds from quarantine.

(2) Supervision and inspection
services for export animals, animal
products and byproducts. User fees for
supervision and inspection services
described in § 130.4 must be paid when
billed, or, if covered by a compliance
agreement signed in accordance with

this chapter, must be paid as specified
in the agreement.

(3) Export health certificates. User
fees for export health certificates
described in § 130.3(f) must be paid
prior to receipt of endorsed certificates.
If APHIS determines that the user has
established an acceptable credit history,

the user may request to pay when billed.

(4) Veterinary diagnostics. User fees
specified for veterinary diagnostic
services, such as tests on samples
submitted to NVSL or FADDL,
diagnostic reagents, slide sets, tissue
sets, and other veterinary diagnostic
services, must be paid when the
veterinary diagnostic service is

requested. If APHIS determines that the
user has established an acceptable credit

history, the user may request to pay
when billed.

(5) Other user fee services. User fees
for import or entry services for land
border ports along the United States-
Mexico or United States-Canada border,
inspection of germplasm being
exported, release from export
agricultural hold, and other services
described in § 130.4 must be paid when
service is provided (for example when
live animals are inspected when
presented for importation at a port of
entry). If APHIS determines that the
user has established an acceptable credit


http://www.aphis.usda.gov/business-services/vs-fees
http://www.aphis.usda.gov/business-services/vs-fees

50002

Federal Register/Vol. 88, No. 146/ Tuesday, August 1, 2023 /Rules and Regulations

history, the user may request to pay
when billed.

(d) What payment methods are
acceptable? Payment must be for the
exact amount due and may be paid by:

(1) Cash. Cash will be accepted only
during normal business hours if
payment is made at an APHIS office or
an Animal Import Center;

(2) Checks. All types of checks,
including traveler’s checks, drawn on a
U.S. bank in U.S. dollars and made
payable to the U.S. Department of
Agriculture or USDA;

(3) Money orders. Money orders,
drawn on a U.S. bank in U.S. dollars
and made payable to the U.S.
Department of Agriculture or USDA; or

(4) Credit cards. Credit cards (VISAT™
and MasterCard™) if payment is made
at an Animal Import Center or an APHIS
office that is equipped to process credit
cards.

§130.7 Penalties for nonpayment or late
payment.

(a) Unpaid debt. If any person for
whom the service is provided fails to
pay when due any debt to APHIS,
including any user fee due under 7 CFR
chapter III or this chapter, then:

(1) Subsequent user fee payments.
Payment must be made for subsequent
user fees before the service is provided
if:

(i) For unbilled fees, the user fee is
unpaid 60 days after the date the
pertinent regulatory provision indicates
payment is due;

(ii) For billed fees, the user fee is
unpaid 60 days after date of bill;

(iii) The person for whom the service
is provided or the person requesting the
service has not paid the late payment
penalty or interest on any delinquent
APHIS user fee; or

(iv) Payment has been dishonored.

(2) Resolution of difference between
estimate and actual. APHIS will
estimate the user fee to be paid; any
difference between the estimate and the
actual amount owed to APHIS will be
resolved as soon as reasonably possible
following the delivery of the service,
with APHIS returning any excess to the
payor or billing the payor for the
additional amount due.

(3) Prepayment form. The prepayment
must be in guaranteed form, such as
money order, certified check, or cash.
Prepayment in guaranteed form will
continue until the debtor pays the
delinquent debt.

(4) Denied service. Service will be
denied until the debt is paid if:

(i) For unbilled fees, the user fee is
unpaid 90 days after date the pertinent
regulatory provision indicates payment
is due; or

(ii) For billed fees, the user fee is
unpaid 90 days after date of bill; or

(iii) The person for whom the service
is provided or the person requesting the
service has not paid the late payment
penalty or interest on any delinquent
APHIS user fee; or

(iv) Payment has been dishonored.

(b) Unpaid debt during service. If
APHIS is in the process of providing a
service for which an APHIS user fee is
due, and the user has not paid the fee
within the time required, or if the
payment offered by the user is
inadequate or unacceptable, then APHIS
will take the following action:

(1) Animals or birds in quarantine. If
an APHIS user fee is due for animals or
birds in quarantine at an animal import
center or at a privately operated import
quarantine facility, APHIS will not
release them.

(2) Export health certificate. If an
APHIS user fee specified is due for an
export health certificate, APHIS will not
release the certificate.

(3) Veterinary diagnostics. If an
APHIS user fee is due for a veterinary
diagnostic test or service, APHIS will
not release the test result, any endorsed
certificate, or any other veterinary
diagnostic service.

(c) Late payment penalty. In addition
to the actions described in paragraph (b)
of this section, APHIS will impose a late
payment penalty and interest charges in
accordance with 31 U.S.C. 3717 for:

(1) Unbilled user fees. Unbilled user
fees, if the user fees are unpaid 30 days
after the date the pertinent regulatory
provisions indicates payment is due; or

(2) Billed user fees. Billed user fees, if
the user fees are unpaid 30 days after
the date of the bill.

(d) Dishonored payment penalties.
User fees paid with dishonored forms of
payment, such as a check returned for
insufficient funds, will be subject to
interest and penalty charges in
accordance with 31 U.S.C. 3717.
Administrative charges will be assessed
at $20.00 per dishonored payment to be
paid in addition to the original amount
owed. Payment must be in guaranteed
form, such as cash, money order, or
certified check.

(e) Debt collection management. In
accordance with the Debt Collection
Improvement Act of 1996, the following
provisions apply:

(1) Taxpayer identification number.
APHIS will collect a taxpayer
identification number from all persons,
other than Federal agencies, who are
liable for a user fee.

(2) Administrative offset. APHIS will
notify the Department of Treasury of
debts that are over 180 days delinquent
for the purposes of administrative offset.

Under administrative offset, the
Department of Treasury will withhold
funds payable by the United States to a
person (i.e., Federal income tax refunds)
to satisfy the debt to APHIS.

(3) Cross-servicing. APHIS will
transfer debts that are over 180 days
delinquent to the Department of
Treasury for cross-servicing. Under
cross-servicing, the Department of
Treasury will collect debts on behalf of
APHIS. Exceptions will be made for
debts that meet certain requirements, for
example, debts that are already at a
collection agency or in payment plan.

(4) Report delinquent debt. APHIS
will report all unpaid debts to credit
reporting bureaus.

(f) Animals or birds abandoned after
quarantine at an animal import center.
Animals or birds left in quarantine at an
animal import center for more than 30
days after the end of the required
quarantine period will be deemed to be
abandoned.

(1) Release of abandoned animals or
birds from quarantine. After APHIS
releases the abandoned animals or birds
from quarantine, APHIS may seize them
and sell or otherwise dispose of them,
as determined by the Administrator,
provided that their sale is not contrary
to any Federal law or regulation. APHIS
may recover all expenses of handling
the animals or birds from the proceeds
of their sale or disposition.

(2) Seizure and disposal of
abandoned animals or bird. If animals
or birds abandoned in quarantine at an
animal import center cannot be released
from quarantine, APHIS may seize and
dispose of them, as determined by the
Administrator, and may recover all
expenses of handling the animals or
birds from the proceeds of their
disposition and from persons liable for
user fees under § 130.6(a).

(Approved by the Office of Management
and Budget under control number
0579-0055)

Done in Washington, DC, this 26th day of

July 2023.

Michael Watson,

Administrator, Animal and Plant Health

Inspection Service.

[FR Doc. 2023-16278 Filed 7-31-23; 8:45 am]
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SMALL BUSINESS ADMINISTRATION

13 CFR Parts 107, 120, 142, and 146
RIN 3245-Al01

Civil Monetary Penalties Inflation
Adjustments

AGENCY: U.S. Small Business
Administration.

ACTION: Final rule.

SUMMARY: The Small Business
Administration (SBA) is amending its
regulations to adjust for inflation the
amount of certain civil monetary
penalties that are within the jurisdiction
of the agency. These adjustments
comply with the requirement in the
Federal Civil Penalties Inflation
Adjustment Act of 1990, as amended by
the Federal Civil Penalties Inflation
Adjustment Act Improvements Act of
2015, to make annual adjustments to the
penalties.

DATES: This rule is effective August 1,
2023.

FOR FURTHER INFORMATION CONTACT:
Arlene Embrey, 202-205-6976 or at
arlene.embrey@sba.gov.
SUPPLEMENTARY INFORMATION:

I. Background

On November 2, 2015, the Federal
Civil Penalties Inflation Adjustment Act
Improvements Act of 2015 (the 2015
Inflation Adjustment Act), Public Law
114-74, 129 Stat. 584, was enacted. This
act amended the Federal Civil Penalties
Inflation Adjustment Act of 1990, Public
Law 101-410, 104 Stat. 890 (the 1990
Inflation Adjustment Act), to improve
the effectiveness of civil monetary
penalties and to maintain their deterrent
effect. The 2015 Inflation Adjustment
Act required agencies to issue a final
rule by August 1, 2016, to adjust the
level of civil monetary penalties with an
initial “catch-up” adjustment and to
annually adjust these monetary
penalties for inflation by January 15 of
each subsequent year.

Based on the definition of a “civil
monetary penalty” in the 1990 Inflation
Adjustment Act, agencies are to make
adjustments only to the civil penalties
that (i) are for a specific monetary
amount as provided by Federal law or
have a maximum amount provided for
by Federal law; (ii) are assessed or
enforced by an agency; and (iii) are
enforced or assessed in an
administrative proceeding or a civil
action in the Federal courts. Therefore,
penalties that are stated as a percentage
of an indeterminate amount or as a
function of a violation (penalties that
encompass actual damages incurred) are
not to be adjusted.

SBA published in the Federal
Register an interim final rule with its
initial adjustments to the civil monetary
penalties, including an initial “catch-
up” adjustment, on May 19, 2016, (81
FR 31489) with an effective date of
August 1, 2016. SBA published its first
annual adjustments to the monetary
penalties on February 9, 2017 (82 FR
9967), with an immediate effective date.
SBA published its subsequent annual
adjustments for 2018 on February 21,
2018 (83 FR 7361), for 2019 on April 1,
2019 (84 FR 12059), for 2020 on March
10, 2020 (85 FR 13725), for 2021 on
September 24, 2021 (86 FR 52955), and
on May 11, 2022 (87 FR 28756), all with
immediate effective dates. This rule will
establish the adjusted penalty amounts
for 2023 with an immediate effective
date upon publication.

On December 15, 2022, the Office of
Management and Budget (OMB)
published its annual guidance
memorandum for 2023 civil monetary
penalties inflation adjustments (M—-23—
05, Implementation of Penalty Inflation
Adjustments for 2023, Pursuant to the
Federal Civil Penalties Inflation
Adjustment Act Improvements Act of
2015). The memorandum provides the
formula for calculating the annual
adjustments based on the Consumer
Price Index for all Urban Consumers
(CPI-U) for the month of October
preceding the adjustment, and
specifically on the change between the
October CPI-U preceding the date of
adjustment and the prior year’s CPI-U.
Based on this methodology, the 2023
civil monetary penalty inflation
adjustment factor is 1.07745 (October
2022 CPI-U (298.012)/October 2021
CPI-U (276.589). The annual adjustment
amounts identified in this rule were
obtained by applying this multiplier of
1.07745 to those penalty amounts that
were published in SBA’s 2022
adjustments to civil monetary penalties
at 87 FR 28756 (May 11, 2022).

II. Civil Monetary Penalties Adjusted by
This Rule

This rule adjusts civil monetary
penalties authorized by the Small
Business Act, the Small Business
Investment Act of 1958 (SBI Act), the
Program Fraud Civil Remedies Act, and
the Byrd Amendment to the Federal
Regulation of Lobbying Act. These
penalties and the implementing
regulations are discussed below.

1. 13 CFR 107.665—Civil Penalties

SBA licenses, regulates, and provides
financial assistance to financial entities
called small business investment
companies (SBICs). Pursuant to section
315 of the SBI Act, 15 U.S.C. 687g, SBA

may impose a penalty on any SBIC for
each day that it fails to comply with
SBA’s regulations or directives
governing the filing of regular or special
reports. The penalty for non-compliance
is incorporated in § 107.665 of the SBIC
program regulations.

This rule amends § 107.665 to adjust
the current civil penalty from $291 to
$314 per day of failure to file. The
current civil penalty of $291 was
multiplied by the multiplier of 1.07745
to reach a product of $314, rounded to
the nearest dollar.

2. 13 CFR 120.465—Civil Penalty for
Late Submission of Required Reports

According to the regulations at
§120.465, any SBA Supervised Lender,
as defined in 13 CFR 120.10, that
violates a regulation or written directive
issued by the SBA Administrator
regarding the filing of any regular or
special report is subject to the civil
penalty amount stated in § 120.465(b)
for each day the company fails to file
the report, unless the SBA Supervised
Lender can show that there is
reasonable cause for its failure to file.
This penalty is authorized by section
23(j)(1) of the Small Business Act, 15
U.S.C. 650(j)(1).

This rule amends § 120.465(b) to
adjust the current civil penalty to $7,805
per day of failure to file from $7,244 per
day of failure to file. The current civil
penalty of $7,244 was multiplied by the
multiplier of 1.07745 to reach a product
of $7,805, rounded to the nearest dollar.

3. 13 CFR 120.1500—Types of Formal
Enforcement Actions—SBA Lenders

According to the regulations at
§120.1500(b), SBA may assess a civil
monetary penalty against a 7(a) Lender.
In determining whether to assess a civil
monetary penalty and, if so, in what
amount, SBA may consider: the gravity
(e.g., severity and frequency) of the
violation; the history of previous
violations; the financial resources and
good faith of the 7(a) Lender; and any
other matters as justice may require.
This penalty is authorized by the Small
Business Act, 15 U.S.C. 657t(e)(2)(B).

This rule amends § 120.1500(b)(2) to
adjust the current civil penalty from
$268,694 to $289,504. The current civil
penalty of $268,694 was multiplied by
the multiplier of 1.07745 to reach a
product of $289,504, rounded to the
nearest dollar.

4. 13 CFR 142.1—CQOverview of
Regulations

SBA has promulgated regulations at
13 CFR part 142 to implement the civil
penalties authorized by the Program
Fraud Civil Remedies Act of 1986
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(PFCRA), 31 U.S.C. 3801-3812. Under
the current regulation at 13 CFR
142.1(b), a person who submits, or
causes to be submitted, a false claim or
a false statement to SBA is subject to a
civil penalty of not more than $12,537,
for each statement or claim.

This rule amends § 142.1(b) to adjust
the current civil penalty from $12,537 to
$13,508. The adjusted civil penalty
amount was calculated by multiplying
the current civil penalty of $12,537 by
the multiplier of 1.07745 to reach a
product of $13,508, rounded to the
nearest dollar.

5. 13 CFR 146.400—Penalties

SBA’s regulations at 13 CFR part 146
govern lobbying activities by recipients
of Federal financial assistance. These
regulations implement the authority in
31 U.S.C. 1352 and impose penalties on
any recipient that fails to comply with
certain requirements in the part.
Specifically, under § 146.400(a) and (b),
penalties may be imposed on those who
make prohibited expenditures or fail to
file the required disclosure forms or to
amend such forms, if necessary.

This rule amends § 146.400(a) and (b)
to adjust the current civil penalty
amounts to “not less than $23,727 and
not more than $237,268.” The current
civil penalty amounts of $22,021 and
$220,213 were multiplied by the
multiplier of 1.07745 to reach a product
of $23,727 and $237,268, respectively,
rounded to the nearest dollar.

This rule also amends § 146.400(e) to
adjust the civil penalty that may be
imposed for a first-time violation of
§146.400(a) and (b) to $23,727 and to
adjust the civil penalty that may be
imposed for second and subsequent
offenses to “‘not less than $23,727 and
not more than $237,268.” The current
civil penalty amounts of $22,021 and
$220,213 were multiplied by the
multiplier of 1.077455 to reach a
product of $23,727 and $237,268,
respectively, rounded to the nearest
dollar.

Compliance With Executive Orders
12866, 12988, 13132, and the
Administrative Procedure Act (5 U.S.C.
553), the Congressional Review Act (5
U.S.C. 801-808), the Paperwork
Reduction Act (44 U.S.C. Ch. 35) and
the Regulatory Flexibility Act (5 U.S.C.
601-612).

Executive Order 12866

The Office of Management and Budget
has determined that this final rule is not
a significant regulatory action under
Executive Order 12866.

Executive Order 12988

This action meets applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden. The action does not have
retroactive or preemptive effect.

Executive Order 13132

For the purpose of Executive Order
13132, SBA determined that the rule
will not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
this final rule has no federalism
implications warranting preparation of a
federalism assessment.

The Administrative Procedure Act
(APA)

The APA requires agencies generally
to provide notice and an opportunity for
public comment before adopting a rule
unless the agency for good cause finds
that notice and comment are
impracticable, unnecessary, or contrary
to the public interest. 5 U.S.C. 553(b).
The APA also requires agencies to allow
at least 30 days after publication for a
final rule to become effective “except as
otherwise provided by the agency for
good cause found and published with
the rule.” 5 U.S.C. 553(d). For the
following reasons prior public notice, an
opportunity for public comment, and a
delayed effective date are not required
for this rule. The 2015 Inflation
Adjustment Act directs agencies to
adjust their civil penalties annually
notwithstanding section 553 of the APA.
28 U.S.C. 2461 note, sec. 4(b)(2).

This exemption from the notice and
comment, and delayed effective date
requirements of the APA, in effect
provides SBA with the good cause
justification to promulgate this as a final
rule that will become effective
immediately on the date it is published
in the Federal Register. Additionally,
the 2015 Inflation Adjustment Act
provides a non-discretionary cost-of-
living formula for making the annual
adjustment to the civil monetary
penalties; SBA merely performs the
ministerial task of calculating the
amount of the adjustments. Therefore,
even without the statutory exemption
from the APA, notice and comment
would be unnecessary.

The Congressional Review Act (CRA)

The Office of Management and Budget
determined that this rule is not a major
rule under 5 U.S.C. 804(2).

Paperwork Reduction Act

SBA has determined that this rule
does not impose additional reporting or
recordkeeping requirements.

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
requires agencies to consider the effect
of their regulatory actions on small
entities, including small non-profit
businesses, and small local
governments. Pursuant to the RFA,
when an agency issues a rule, the
agency must prepare an analysis that
describes whether the impact of the rule
will have a significant economic impact
on a substantial number of such small
entities. However, the RFA requires
such analysis only where notice and
comment rulemaking are required. As
stated above, SBA has express statutory
authority to issue this rule without
regard to the notice and comment
requirement of the APA. Since notice
and comment is not required before this
rule is issued, SBA is not required to
prepare a regulatory analysis.

List of Subjects

13 CFR Part 107

Investment companies, Loan
programs—business, Reporting and
recordkeeping requirements, Small
businesses.

13 CFR Part 120
Loan programs—business, Reporting

and recordkeeping requirements, Small
businesses.

13 CFR Part 142

Administrative practice and
procedure, Claims, Fraud, Penalties.

13 CFR Part 146

Government contracts, Grant
programs, Loan programs, Lobbying,
Penalties, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, SBA amends 13 CFR parts
107, 120, 142, and 146 as follows:

PART 107—SMALL BUSINESS
INVESTMENT COMPANIES

m 1. The authority citation for part 107
continues to read as follows:

Authority: 15 U.S.C. 681, 683, 687(c), 687b,
687d, 687g, 687m.

§107.665 [Amended]

m 2.In §107.665, remove “$291” and
add in its place “$314".

PART 120—BUSINESS LOANS

m 3. The authority citation for part 120
continues to read as follows:
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Authority: 15 U.S.C. 634(b)(6), (b)(7),
(b)(14), (h), and note, 636(a), (h), and (m), and
note, 636m, 650, 657t, and note, 657u, and
note, 687(f), 696(3), and (7), and note, 697,
697a and e, and note; Public Law 116-260,
134 Stat. 1182.

§120.465 [Amended]

m 4.In § 120.465, amend paragraph (b)
by removing “$7,244” and adding in its
place “$7,805".

§120.1500 [Amended]

m 5.In § 120.1500, amend paragraph
(b)(2) by removing “$268,694” and
adding in its place “289,504".

PART 142—PROGRAM FRAUD CIVIL
REMEDIES ACT REGULATIONS

m 6. The authority citation for part 142
continues to read as follows:

Authority: 15 U.S.C. 634(b); 31 U.S.C.
3803(g)(2).

§142.1 [Amended]
m 7.In § 142.1, amend paragraph (b) by

removing “$12,537” and adding in its
place “$13,508”.

PART 146—NEW RESTRICTIONS ON
LOBBYING

m 8. The authority citation for part 146
is revised to read as follows:

Authority: 31 U.S.C. 1352 and 15 U.S.C.
634(b)(6).

§146.400 [Amended]

m 9. Amend § 146.400 by removing
““$22,021”” wherever it appears and
adding in its place “$23,727” and by
removing “$220,213” wherever it
appears and adding in its place
“$237,268”.

Isabella Casillas Guzman,
Administrator.

[FR Doc. 2023-16217 Filed 7-31-23; 8:45 am]
BILLING CODE 8026-09-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2022-1296; Project
Identifier MCAI-2022-00628-T; Amendment
39-22495; AD 2023-13-10]

RIN 2120-AA64

Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is superseding
Airworthiness Directive (AD) 2020-20—
05 and AD 2022—-09-16, which applied
to certain Airbus SAS Model A318
series; A319-111, -112,-113, 114,
-115,-131, -132, -133, -151N, and
—153N; A320 series; and A321 series
airplanes. AD 2020-20-05 and AD
2022-09-16 required revising the
existing maintenance or inspection
program, as applicable, to incorporate
new or more restrictive airworthiness
limitations. This AD was prompted by
a determination that new or more
restrictive airworthiness limitations are
necessary. This AD continues to require
the actions in AD 2022-09-16, and also
requires revising the existing
maintenance or inspection program, as
applicable, to incorporate additional
new or more restrictive airworthiness
limitations; as specified in a European
Union Aviation Safety Agency (EASA)
AD, which is incorporated by reference.
The FAA is issuing this AD to address
the unsafe condition on these products.
DATES: This AD is effective September 5,
2023.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of September 5, 2023
ADDRESSES:

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2022-1296; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this final rule, the mandatory
continuing airworthiness information
(MCAI), any comments received, and
other information. The address for
Docket Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

Material Incorporated by Reference:

¢ For material incorporated by
reference in this AD, contact EASA,
Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221
8999 000; email ADs@easa.europa.eu;
website easa.europa.eu. You may find
this material on the EASA website at
ad.easa.europa.eu.

* You may view this material at the
FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available in the AD docket at
regulations.gov under Docket No. FAA-
2022-1296.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aviation Safety Engineer, FAA,

1600 Stewart Avenue, Suite 410,
Westbury, NY 11590; telephone 206—
231-3225; email dan.rodina@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2020-20-05,
Amendment 39-21261 (85 FR 65197,
October 15, 2020) (AD 2020-20-05), and
AD 2022-09-16, Amendment 39-22036
(87 FR 31943, May 26, 2022) (AD 2022—
09-16). AD 2020-20-05 and AD 2022—
09-16 applied to certain Model A318—
111, -112, -121, and —122 airplanes;
Model A319-111, -112,-113, -114,
-115,-131, -132, -133, —151N, and
—153N airplanes; Model A320-211,
—-212,-214, -216,-231, -232, -233,
—251N, —252N, —253N, —271N, —272N,
and —273N airplanes; and Model —111,
-112,-131, -211, =212, -213, 231,
—232,-251N, —=251NX, —252N, —252NX,
—253N, —253NX, —271N, —271NX,
—272N, and —272NX airplanes. AD
2020-20-05 and AD 2022-09-16
required revising the existing
maintenance or inspection program, as
applicable, to incorporate new or more
restrictive airworthiness limitations.
The FAA issued AD 2020-20-05 and
AD 2022-09-16 to address fatigue
cracking, accidental damage, or
corrosion in principal structural
elements, which could result in reduced
structural integrity of the airplane.

The NPRM published in the Federal
Register on October 20, 2022 (87 FR
63712). The NPRM was prompted by
AD 2022-0085, dated May 12, 2022,
issued by EASA, which is the Technical
Agent for the Member States of the
European Union (EASA AD 2022-0085)
(also referred to as the MCAI). The
MCALI states that new and/or more
restrictive maintenance tasks have been
published.

You may examine the MCAI in the
AD docket at regulations.gov under
Docket No. FAA-2022-1296.

In the NPRM, the FAA proposed to
continue to require the actions in AD
2022-09-16 and require revising the
existing maintenance or inspection
program, as applicable, to incorporate
additional new or more restrictive
airworthiness limitations, as specified
in EASA AD 2022-0085. The NPRM
also proposed to require revising the
existing maintenance or inspection
program, as applicable, to incorporate
new or more restrictive airworthiness
limitations, as specified in EASA AD
2021-0140.

The FAA issued a supplemental
notice of proposed rulemaking (SNPRM)
to amend 14 CFR part 39 to supersede
AD 2020-20-05 and AD 2022-09-16.
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The SNPRM published in the Federal
Register on March 23, 2023 (88 FR
17429) (the SNPRM). The SNPRM was
prompted by a determination that new
or more restrictive airworthiness
limitations are necessary. In the
SNPRM, the FAA proposed to continue
to require the actions in AD 2022-09—
16 and require revising the existing
maintenance or inspection program, as
applicable, to incorporate additional
new or more restrictive airworthiness
limitations, as specified in EASA AD
2022-0085. The NPRM also proposed to
require revising the existing
maintenance or inspection program, as
applicable, to incorporate new or more
restrictive airworthiness limitations, as
specified in EASA AD 2021-0140. The
FAA is issuing this AD to address
fatigue cracking, accidental damage, or
corrosion in principal structural
elements, which could result in reduced
structural integrity of the airplane.

Discussion of Final Airworthiness
Directive

Comments

The FAA received a comment from
Air Line Pilots Association,
International (ALPA), who supported
the SNPRM without change.

The FAA received an additional
comment from United Airlines. The
following presents the comment
received on the SNPRM and the FAA’s
response.

Request To Allow Airbus Statement of
Airworthiness Compliance (ASAC)

United Airlines requested that the
FAA allow Airbus-issued ASACs as
acceptable means of compliance when
they support extensions to the
compliance time of specified
airworthiness limitation section (ALS)
part 2 tasks.

The FAA has determined that the
requested change is unnecessary
because the provisions of paragraph
(r)(2) permit means of compliance
approved by Airbus SAS’s EASA Design
Organization Approval (DOA), provided
that the approval includes the DOA-
authorized signature. This AD has not
been changed with regard to this
request.

Conclusion

This product has been approved by
the aviation authority of another
country and is approved for operation in
the United States. Pursuant to the FAA’s
bilateral agreement with this State of
Design Authority, it has notified the
FAA of the unsafe condition described
in the MCALI referenced above. The FAA
reviewed the relevant data, considered
the comments received, and determined

that air safety requires adopting this AD
as proposed. Accordingly, the FAA is
issuing this AD to address the unsafe
condition on this product. Except for
minor editorial changes, this AD is
adopted as proposed in the SNPRM.
None of the changes will increase the
economic burden on any operator.

Related Service Information Under 1
CFR Part 51

The FAA reviewed EASA AD 2022—
0085 and EASA AD 2023-0008. This
service information specifies new or
more restrictive airworthiness
limitations for airplane structures and
safe life limits. These documents are
distinct since one includes all damage
tolerant airworthiness limitations items
and the other revises certain damage
tolerant airworthiness limitation items.

This AD would also require EASA AD
2021-0140, which the Director of the
Federal Register approved for
incorporation by reference as of June 30,
2022 (87 FR 31943, May 26, 2022).

This AD would also require EASA AD
2020-0036R1, which the Director of the
Federal Register approved for
incorporation by reference as of
November 19, 2020 (85 FR 65197,
October 15, 2020).

This material is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 1,864 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this AD:

The FAA estimates the total cost per
operator for the retained actions from
AD 2020-20-05 and AD 2022-09-16 to
be $7,650 (90 work-hours x $85 per
work-hour).

The FAA has determined that revising
the existing maintenance or inspection
program takes an average of 90 work-
hours per operator, although the agency
recognizes that this number may vary
from operator to operator. Since
operators incorporate maintenance or
inspection program changes for their
affected fleet(s), the FAA has
determined that a per-operator estimate
is more accurate than a per-airplane
estimate. The FAA estimates the total
cost per operator for the new actions to
be $7,650 (90 work-hours x $85 per
work-hour).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of

the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive
(AD) 2020—20-05, Amendment 39—
21261 (85 FR 65197, October 15, 2020);
and AD 2022-09-16, Amendment 39—
22036 (87 FR 31943, May 26, 2022); and
m b. Adding the following new AD:
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2023-13-10 Airbus SAS: Amendment 39—
22495; Docket No. FAA-2022-1296;
Project Identifier MCAI-2022—-00628-T.

(a) Effective Date

This airworthiness directive (AD) is
effective September 5, 2023.

(b) Affected ADs

This AD replaces AD 2020-20-05,
Amendment 39-21261 (85 FR 65197, October
15, 2020) (AD 2020-20-05); and AD 2022—
09-16, Amendment 39-22036 (87 FR 31943,
May 26, 2022) (AD 2022—09-16).

(c) Applicability

This AD applies to Airbus SAS airplanes
specified in paragraphs (c)(1) through (4) of
this AD, certificated in any category, with an
original airworthiness certificate or original
export certificate of airworthiness issued on
or before November 10, 2022.

(1) Model A318-111, -112,—121, and —122
airplanes.

(2) Model A319-111, -112, -113, —114,
-115,-131, -132, -133, 151N, —153N, and
—171N airplanes.

(3) Model A320-211, -212, 214, —216,
—231,-232,-233, 251N, —252N, —253N,
—271N, —272N, and —273N airplanes.

(4) Model A321-111, -112, -131, —211,
-212,-213,-231, -232, —251N, —251NX,
—252N, —252NX, —253N, —253NX, —271N,
—271NX, 272N, and —272NX airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 05, Time Limits/Maintenance
Checks.

(e) Unsafe Condition

This AD was prompted by a determination
that new or more restrictive airworthiness
limitations are necessary. The FAA is issuing
this AD to address fatigue cracking,
accidental damage, or corrosion in principal
structural elements, which could result in
reduced structural integrity of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Revision of the Existing
Maintenance or Inspection Program, With
No Changes From AD 2020-20-05

This paragraph restates the requirements of
paragraph (i) of AD 2020-20-05, with no
changes. For airplanes with an original
airworthiness certificate or original export
certificate of airworthiness issued on or
before October 11, 2019: Except as specified
in paragraph (h) of this AD: Comply with all
required actions and compliance times
specified in, and in accordance with,
European Union Aviation Safety Agency
(EASA) AD 2020-0036R1, dated June 24,
2020 (EASA AD 2020-0036R1).
Accomplishing the maintenance or
inspection program revision required by
paragraph (o) of this AD terminates the
requirements of this paragraph.

(h) Retained Exceptions to EASA AD 2020-
0036R1, With No Changes

This paragraph restates the requirements of
paragraph (j) of AD 2020-20-05, with no
changes.

(1) The requirements specified in
paragraphs (1) and (2) of EASA AD 2020—
0036R1 do not apply to this AD.

(2) Paragraph (3) of EASA AD 2020—
0036R1 specifies revising ‘“‘the AMP” within
12 months after its effective date, but this AD
requires revising the existing maintenance or
inspection program, as applicable, to
incorporate the ‘‘tasks and associated
thresholds and intervals” specified in
paragraph (3) of EASA AD 2020-0036R1
within 90 days after November 19, 2020 (the
effective date of AD 2020-20-05).

(3) The initial compliance times for doing
the tasks specified in paragraph (3) of EASA
AD 2020-0036R1 are at the applicable
“associated thresholds” specified in
paragraph (3) of EASA AD 2020-0036R1, or
within 90 days after November 19, 2020 (the
effective date of AD 2020-20-05), whichever
occurs later.

(4) The provisions specified in paragraphs
(4), (5), and (6) of EASA AD 2020-0036R1 do
not apply to this AD.

(5) The “Remarks” section of EASA AD
2020-0036R1 does not apply to this AD.

(i) Retained Provisions for Alternative
Actions or Intervals From AD 2020-20-05,
With New Exception

This paragraph restates the requirements of
paragraph (k) of AD 2020-20-05, with new
exception. Except as required by paragraphs
(k) and (o) of this AD, after the existing
maintenance or inspection program has been
revised as required by paragraph (g) of this
AD, no alternative actions (e.g., inspections)
or intervals are allowed unless they are
approved as specified in the provisions of the
“Ref. Publications” section of EASA AD
2020-0036R1.

(j) Retained Credit for Original EASA AD,
With No Changes

This paragraph restates the credit provided
in paragraph (1) of AD 2020-20-05, with no
changes. This paragraph provides credit for
actions required by paragraph (g) of this AD,
if those actions were performed before
November 19, 2020 (the effective date of AD
2020-20-05) using EASA AD 2020-0036,
dated February 26, 2020.

(k) Retained Revision of the Existing
Maintenance or Inspection Program, With
No Changes From AD 2022-09-16

This paragraph restates the requirements of
paragraph (g) of AD 2022—-09-16, with no
changes. For airplanes with an original
airworthiness certificate or original export
certificate of airworthiness issued on or
before November 10, 2020: Except as
specified in paragraph (1) of this AD, comply
with all required actions and compliance
times specified in, and in accordance with,
EASA AD 2021-0140, dated June 14, 2021
(EASA AD 2021-0140). Accomplishing the
revision of the existing maintenance or
inspection program required by paragraph (o)
of this AD terminates the requirements of this
paragraph.

(1) Retained Exceptions to EASA AD 2021-
0140

This paragraph restates the requirements of
paragraph (h) of AD 2022-09-16, with no
changes.

(1) Where EASA AD 2021-0140 refers to its
effective date, this AD requires using June 30,
2022 (the effective date of AD 2022—-09-16).

(2) The requirements specified in
paragraphs (1) and (2) of EASA AD 2021-
0140 do not apply to this AD.

(3) Paragraph (3) of EASA AD 2021-0140
specifies revising “‘the approved [aircraft
maintenance program| AMP”’ within 12
months after its effective date, but this AD
requires revising the existing maintenance or
inspection program, as applicable, within 90
days after June 30, 2022 (the effective date of
AD 2022-09-16).

(4) The initial compliance time for doing
the tasks specified in paragraph (3) of EASA
AD 2021-0140 is at the applicable
“thresholds” as incorporated by the
requirements of paragraph (3) of EASA AD
2021-0140, or within 90 days after June 30,
2022 (the effective date of AD 2022—-09-16),
whichever occurs later.

(5) The provisions specified in paragraph
(4) of EASA AD 2021-0140 do not apply to
this AD.

(6) The “Remarks” section of EASA AD
2021-0140 does not apply to this AD.

(m) Retained Provisions for Alternative
Actions or Intervals From AD 2022-09-16,
With New Exception

This paragraph restates the requirements of
paragraph (i) of AD 2022-09-16, with new
exception. Except as required by paragraph
(o) of this AD, after the existing maintenance
or inspection program has been revised as
required by paragraph (k) of this AD, no
alternative actions (e.g., inspections) or
intervals are allowed unless they are
approved as specified in the provisions of the
“Ref. Publications” section of EASA AD
2021-0140.

(n) Retained Terminating Action for Certain
Requirements in AD 2020-20-05, With
Revised References

This paragraph restates the terminating
action specified in paragraph (i) of AD 2022—
09-16, with revised references.
Accomplishing the actions required by
paragraph (k) of this AD, including
incorporating Task 531135-03-1 as required
by EASA AD 2021-0140, terminates Task
531135-01-2, as required by EASA AD
2020-0036R1 by the requirements in
paragraph (g) of this AD.

(o) New Revision of the Existing
Maintenance or Inspection Program

Except as specified in paragraph (p) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, EASA AD 2022-0085,
dated May 12, 2022 (EASA AD 2022-0085)
and EASA AD 2023-0008, dated January 16,
2023 (EASA AD 2023-0008). Where EASA
AD 2023-0008 affects the same airworthiness
limitations as those in EASA AD 2022-0085,
the airworthiness limitations referenced in
EASA AD 2023-0008 prevail. Accomplishing
the revision of the existing maintenance or
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inspection program required by this
paragraph terminates the requirements of
paragraphs (g) and (i) of this AD.

(p) Exceptions to EASA AD 2022-0085 and
to EASA AD 2023-0008

(1) The requirements specified in
paragraphs (1) and (2) of EASA AD 2022-
0085 and of EASA AD 2023-0008 do not
apply to this AD.

(2) Paragraph (3) of EASA AD 2022-0085
and of EASA AD 2023-0008 specifies
revising “the approved AMP” within 12
months after its effective date, but this AD
requires revising the existing maintenance or
inspection program, as applicable, within 90
days after the effective date of this AD.

(3) The initial compliance time for doing
the tasks specified in paragraph (3) of EASA
AD 2022-0085 and of EASA AD 2023-0008
is at the applicable ““thresholds” as
incorporated by the requirements of
paragraph (3) of EASA AD 2022-0085 and of
EASA AD 2023-0008, respectively, or within
90 days after the effective date of this AD,
whichever occurs later. Where EASA AD
2023-0008 affects the same airworthiness
limitations as those in EASA AD 2022-0085,
the airworthiness limitations referenced in
EASA AD 2023-0008 prevail.

(4) The provisions specified in paragraphs
(4) and (5) of EASA AD 2022-0085 and of
EASA AD 2023-0008 do not apply to this
AD.

(5) This AD does not adopt the “Remarks”
section of EASA AD 2022-0085 and of EASA
AD 2023-0008.

(q) New Provisions for Alternative Actions
and Intervals

After the existing maintenance or
inspection program has been revised as
required by paragraph (o) of this AD, no
alternative actions (e.g., inspections) and
intervals are allowed unless they are
approved as specified in the provisions of the
“Ref. Publications” section of EASA AD
2022-0085 or EASA AD 2023-0008, as
applicable.

(r) Additional FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Validation Branch, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or
responsible Flight Standards Office, as
appropriate. If sending information directly
to the International Validation Branch, send
it to the attention of the person identified in
paragraph (s) of this AD. Information may be
emailed to: 9-AVS-AIR-730-AMOC@faa.gov.

(i) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the responsible Flight Standards Office.

(i) AMOCs approved previously for AD
2022-09-16 are approved as AMOCs for the
corresponding provisions of EASA AD 2021-
0140 that are required by paragraph (i) of this
AD.

(iii) AMOCs approved previously for AD
2020-20-05 are approved as AMOCs for the

corresponding provisions of EASA AD 2020-
0036R1 that are required by paragraph (g) of
this AD.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, International Validation
Branch, FAA; or EASA; or Airbus SAS’s
EASA Design Organization Approval (DOA).
If approved by the DOA, the approval must
include the DOA-authorized signature.

(s) Additional Information

For more information about this AD,
contact Dan Rodina, Aviation Safety
Engineer, FAA, 1600 Stewart Avenue, Suite
410, Westbury, NY 11590; telephone 206—
231-3225; email dan.rodina@faa.gov.

(t) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(3) The following service information was
approved for IBR on September 5, 2023.

(i) European Union Aviation Safety Agency
(EASA) AD 2022-0085, dated May 12, 2022.

(ii) European Union Aviation Safety
Agency (EASA) AD 2023-0008, dated
January 16, 2023.

(4) The following service information was
approved for IBR on June 30, 2022 (87 FR
31943, May 26, 2022).

(i) European Union Aviation Safety Agency
(EASA) AD 2021-0140, dated June 14, 2021.

(ii) [Reserved]

(5) The following service information was
approved for IBR on November 19, 2020 (85
FR 65197, October 15, 2020).

(i) European Union Aviation Safety Agency
(EASA) AD 2020-0036R1, dated June 24,
2020.

(i1) [Reserved]

(6) For the EASA ADs identified in this
AD, contact EASA, Konrad-Adenauer-Ufer 3,
50668 Cologne, Germany; telephone +49 221
8999 000; email ADs@easa.europa.eu;
website easa.europa.eu. You may find these
EASA ADs on the EASA website at
ad.easa.europa.eu.

(7) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
St., Des Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(8) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fr.inspection@nara.gov, or go to:
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on July 25, 2023.
Victor Wicklund,

Deputy Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2023-16166 Filed 7-31-23; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2023-0656; Project
Identifier MCAI-2022-01433-T; Amendment
39-22498; AD 2023-13-13]

RIN 2120-AA64
Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
Airbus SAS Model A350-941 and —1041
airplanes. This AD was prompted by
reports of a non-full life clearance in the
low-pressure hydraulic pipes of the
nose landing gear return line, due to two
quality escapes. This AD requires
replacing the affected aluminum pipes
with titanium pipes, as specified in a
European Union Aviation Safety Agency
(EASA) AD, which is incorporated by
reference. This AD also prohibits the
installation of affected parts. The FAA
is issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective September 5,
2023.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of September 5, 2023.

ADDRESSES:

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2023-0656; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this final rule, the mandatory
continuing airworthiness information
(MCAI), any comments received, and
other information. The address for
Docket Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

Material Incorporated by Reference:

e For material incorporated by
reference in this AD, contact EASA,
Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221
8999 000; email ADs@easa.europa.eu;
website easa.europa.eu. You may find
this material on the EASA website
ad.easa.europa.eu.

¢ You may view this material at the
FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th Street, Des Moines, WA. For
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information on the availability of this
material at the FAA, call 206-231-3195.
It is also available in the AD docket at
regulations.gov under Docket No. FAA—
2023-0656.

FOR FURTHER INFORMATION CONTACT: Dat
Le, Aviation Safety Engineer, FAA, 1600
Stewart Avenue, Suite 410, Westbury,
NY 11590; telephone 516-228-7300;
email 9-avs-nyaco-cos@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all Airbus SAS Model A350—
941 and —1041 airplanes. The NPRM
published in the Federal Register on
March 30, 2023 (88 FR 19021). The
NPRM was prompted by AD 2022—
0217R1, dated March 1, 2023, issued by
EASA, which is the Technical Agent for
the Member States of the European
Union (EASA AD 2022-0217R1) (also
referred to as the MCAI). The MCAI
states Airbus received reports from the
manufacturer of a non-full life clearance
in the low-pressure hydraulic pipes of
the nose landing gear return line, due to
two separate quality escapes. One
quality escape occurred after alodine
process application on aluminum pipes,
when black spots and stains caused by
corrosion pitting were found on inner
and outer diameters. In a second quality
escape, aluminum pipes were identified
with an average ovality value (which
measures the maximum and minimum
outer diameter of the pipe) above the
admissible value. This condition, if not
corrected, could lead to a premature
rupture in the yellow hydraulic line,
which, in case of additional
independent system failures, could
result in reduced airplane
controllability.

In the NPRM, the FAA proposed to
require replacing the affected aluminum
pipes with titanium pipes, as specified
in EASA AD 2022-0217R1. The NPRM
also proposed to prohibit the
installation of affected parts. The FAA
is issuing this AD to address the unsafe
condition on these products. You may
examine the MCAI in the AD docket at
regulations.gov under Docket No. FAA—
2023-0656.

Discussion of Final Airworthiness
Directive

Comments

The FAA received comments from an
individual and Air Line Pilots
Association, International (ALPA) who
supported the NPRM without change.

The FAA received an additional
comment from Delta Air Lines (Delta).
The following presents the comment
received on the NPRM and the FAA’s
response to the comment.

Request for Change in Compliance
Time

Delta requested a change to the
compliance time for airplanes having an
affected part listed in the A350-941
Service Bulletin A350-29-P020, dated
July 28, 2022, modification of low
pressure tubes S11-12, from before
exceeding 6 years since airplane date of
manufacture, or within 10 months after
the effective date of this revised [EASA]
AD to 7,600 flight cycles. Delta
expressed Airbus Engineering has
determined the impacted pipes, based
on test results and analytical
calculation, have a maximum life
limitation of 7,600 flight cycles. Delta
stated that Airbus developed a
compliance time to ensure the affected
parts were replaced at their 6 year
check. However, due to a materials
shortage, some affected aircraft did not
embody Service Bulletin A350-29—
P020, dated July 28, 2022, at their 6 year
check and instead, would need to use
the 10 months after the effective date
timeline. Delta expressed that 10
months after the effective date would
likely not align with a required aircraft
check and does not follow the Airbus
calculated flight-cycle limit. Therefore,
Delta stated that a flight-cycle limit of
7,600 flight cycles should either replace
the calendar-driven compliance time; or
for affected aircraft that already
completed the 6 year check the
compliance time should be 7,600 flight
cycles since date of manufacture.

The FAA considered the
recommendations of the manufacturer,
the availability of parts and the safety
implications, and determined that
accomplishing the applicable action
prior to the accumulation of 7,000 total

flight cycles, will provide an adequate
level of safety. The FAA determined
that 7,000 flight cycles is more
appropriate than 7,600 flight cycles
based on an average fleet usage of 600
to 700 flight cycles a year; this revised
compliance time will ensure the unsafe
condition is addressed in a timely
manner. The FAA has changed this AD
to include an additional exception to
the EASA AD that will allow for
accomplishing the actions at the latest
of before exceeding 6 years since
airplane date of manufacture, within 10
months after the effective date of this
AD or prior to the accumulation of 7,000
flight cycles.

Conclusion

This product has been approved by
the aviation authority of another
country and is approved for operation in
the United States. Pursuant to the FAA’s
bilateral agreement with this State of
Design Authority, it has notified the
FAA of the unsafe condition described
in the MCAI referenced above. The FAA
reviewed the relevant data, considered
the comments received, and determined
that air safety requires adopting this AD
as proposed. Accordingly, the FAA is
issuing this AD to address the unsafe
condition on this product. Except for
minor editorial changes, and any other
changes described previously, this AD is
adopted as proposed in the NPRM.
None of the changes will increase the
economic burden on any operator.

Related Service Information Under 1
CFR Part 51

EASA AD 2022-0217R1 specifies
procedures for replacing the affected
aluminum pipes with titanium pipes.
EASA AD 2022-0217R1 also prohibits
the installation of affected parts.

This material is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 24 airplanes of U.S. registry. The
FAA estimates the following costs to
comply with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Labor cost

Parts cost

Cost on U.S.

Cost per product operators

Up to 130 work-hours x $85 per hour = $11,050

Up to $16,500

Up to $27,550 Up to $661,200.
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The FAA has included all known
costs in its cost estimate. According to
the manufacturer, however, some or all
of the costs of this AD may be covered
under warranty, thereby reducing the
cost impact on affected operators.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2023-13-13 Airbus SAS: Amendment 39—
22498; Docket No. FAA-2023-0656;
Project Identifier MCAI-2022-01433-T.

(a) Effective Date

This airworthiness directive (AD) is
effective September 5, 2023.

(b) Affected ADs
None.
(c) Applicability
This AD applies all Airbus SAS Model

A350-941 and —1041 airplanes, certificated
in any category.

(d) Subject

Air Transport Association (ATA) of
America Code: 29, Hydraulic Power.

(e) Unsafe Condition

This AD was prompted by reports of a non-
full life clearance in the low-pressure
hydraulic pipes of the nose landing gear
return line within the yellow hydraulic line
system, due to two quality escapes. The FAA
is issuing this AD to address the quality
escapes in the manufacture of these pipes.
The unsafe condition, if not addressed, could
result in premature rupture in the yellow
hydraulic line, which, in case of additional
independent system failures, could result in
reduced airplane controllability.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, European Union Aviation
Safety Agency (EASA) AD 2022-0217R1,
dated March 1, 2023 (EASA AD 2022—
0217R1).

(h) Exceptions to EASA AD 2022-0217R1

(1) Where EASA AD 2022—-0217R1 refers to
its effective date, this AD requires using the
effective date of this AD.

(2) This AD does not adopt the “Remarks”
section of EASA AD 2022-0217R1.

(3) Where EASA AD 2022-0217R1 refers to
November 18, 2022 (the effective date of
EASA AD 2022-0217), this AD requires using
the effective date of this AD.

(4) Where table (2) of EASA AD 2022—
0217R specifies a compliance time of “Before
exceeding 6 years since aeroplane date of
manufacture, or within 10 months after the
effective date of this revised AD, whichever
occurs later”, this AD requires using “Before
exceeding 6 years since airplane date of
manufacture, within 10 months after the
effective date of this AD, or prior to the
accumulation of 7,000 total flight cycles,
whichever occurs latest.”

(i) Additional AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Validation Branch, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or
responsible Flight Standards Office, as
appropriate. If sending information directly
to the International Validation Branch, send
it to the attention of the person identified in
paragraph (j) of this AD. Information may be
emailed to: 9-AVS-AIR-730-AMOC@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the responsible Flight Standards Office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, International Validation
Branch, FAA; or EASA; or Airbus SAS’s
EASA Design Organization Approval (DOA).
If approved by the DOA, the approval must
include the DOA-authorized signature.

(3) Required for Compliance (RC): Except
as required by paragraph (i)(2) of this AD, if
any service information contains procedures
or tests that are identified as RC, those
procedures and tests must be done to comply
with this AD; any procedures or tests that are
not identified as RC are recommended. Those
procedures and tests that are not identified
as RC may be deviated from using accepted
methods in accordance with the operator’s
maintenance or inspection program without
obtaining approval of an AMOC, provided
the procedures and tests identified as RC can
be done and the airplane can be put back in
an airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(j) Additional Information

For more information about this AD,
contact Dat Le, Aviation Safety Engineer,
FAA, 1600 Stewart Avenue, Suite 410,
Westbury, NY 11590; telephone 516—228—
7300; email 9-avs-nyaco-cos@faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) European Union Aviation Safety Agency
(EASA) AD 2022—-0217R1, dated March 1,
2023.

(ii) [Reserved]

(3) For EASA AD 2022-0217R1, contact
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221 8999
000; email ADs@easa.europa.eu; website
easa.europa.eu. You may find this EASA AD
on the EASA website: ad.easa.europa.eu.

(4) You may view this material at the FAA,
Airworthiness Products Section, Operational
Safety Branch, 2200 South 216th Street, Des
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Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(5) You may view this material that is
incorporated by reference at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, email
fr.inspection@nara.gov, or go to:
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on July 7, 2023.
Michael Linegang,

Acting Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2023-16235 Filed 7-31-23; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2023-0015; Project
Identifier AD-2022-01281-T; Amendment
39-22496; AD 2023-13-11]

RIN 2120-AA64

Airworthiness Directives; AVOX
Systems Inc. (Formerly Scott Aviation)
Oxygen Cylinder and Valve
Assemblies; and Oxygen Valve
Assemblies

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is superseding
Airworthiness Directive (AD) 2022—04—
09, which applied to certain AVOX
Systems Inc. (formerly Scott Aviation)
oxygen cylinder and valve assemblies;
and oxygen valve assemblies; installed
on but not limited to various transport
airplanes. AD 2022-04—09 required an
inspection of the oxygen valve
assemblies, and oxygen cylinder and
valve assemblies, to determine the serial
number; for certain assemblies and
parts, a detailed inspection of the gap
between the bottom of the packing
retainer and top of the valve body on the
assemblies; and replacement of
assemblies having unacceptable gaps.
This AD was prompted by a
determination that additional
assemblies and parts are affected by the
unsafe condition. This AD requires an
inspection of the oxygen valve
assemblies, and oxygen cylinder and
valve assemblies, to determine the serial
number of the valve, cylinder, and
entire assembly; for certain assemblies
and parts, a detailed inspection for
correct spacing of the gap between the
bottom of the packing retainer and top
of the valve body on the assemblies and

replacement of assemblies having
unacceptable gaps. This AD also limits
the installation of affected parts under
certain conditions and reporting
inspection results and returning certain
assemblies to the manufacturer. The
FAA is issuing this AD to address the
unsafe condition on these products.
DATES: This AD is effective September 5,
2023.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of September 5, 2023.

ADDRESSES:

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2023-0015; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this final rule, any comments
received, and other information. The
address for Docket Operations is U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE, Washington, DC
20590.

Material Incorporated by Reference:

e For service information identified
in this final rule, contact AVOX Systems
Inc., 225 Erie Street, Lancaster, NY
14086; telephone 716-683-5100;
website safranaerosystems.com.

e You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA,
call 206—-231-3195. It is also available at
regulations.gov under Docket No. FAA—
2023-0015.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Dowling, Aviation Safety
Engineer, FAA, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590;
telephone 516—-228-7300; email 9-avs-
nyaco-cos@faa.gov.

SUPPLEMENTARY INFORMATION:

Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2022-04-09,
Amendment 39-21951 (87 FR 10958,
February 28, 2022) (AD 2022—-04-09).
AD 2022-04-09 applied to certain
AVOX Systems Inc. (formerly Scott
Aviation) oxygen cylinder and valve
assemblies, and oxygen valve
assemblies, installed on but not limited
to various transport airplanes. AD 2022—
04-09 was prompted by reports of
cylinder and valve assemblies having
oxygen leakage from the valve assembly
vent hole, caused by the absence of a

guide that maintains appropriate
spacing between certain parts. The
NPRM published in the Federal
Register on January 27, 2023 (88 FR
5278). The NPRM was prompted by a
determination that additional
assemblies and parts are affected by the
unsafe condition. In the NPRM, the FAA
proposed to continue to require an
inspection of the oxygen valve
assemblies, and oxygen cylinder and
valve assemblies, to determine the serial
number of the valve, cylinder, and
entire assembly. For assemblies and
parts with certain serial numbers, the
FAA also proposed to continue to
require a detailed inspection for correct
spacing of the gap between the bottom
of the packing retainer and top of the
valve body on the assemblies, and
replacement of assemblies having
unacceptable gaps. The NPRM also
proposed to limit the installation of
affected parts under certain conditions
and reporting inspection results and
returning certain assemblies to the
manufacturer. The FAA is issuing this
AD to address oxygen leakage from the
cylinder and valve assemblies, which
could result in decreased or insufficient
oxygen supply during a
depressurization event; and heating or
flow friction, which could cause an
ignition event in the valve assembly.

Discussion of Final Airworthiness
Directive

Comments

The FAA received comments from
four commenters, including Atlas Air,
Aviation Partners Boeing, FlyPersia
Airlines, and SIA Engineering. The
following presents the comments
received on the NPRM and the FAA’s
response to each comment.

Effect of Winglets on Accomplishment
of the Proposed Actions

Aviation Partners Boeing stated that
the installation of winglets per
Supplemental Type Certificate (STC)
ST00830SE, STC ST01219SE, STC
ST01518SE, and STC ST01920SE does
not affect the accomplishment of the
manufacturer’s service instructions.

The FAA agrees with the commenter
that STC ST00830SE, STC ST01219SE,
STC ST01518SE, and STC ST01920SE
do not affect the accomplishment of the
manufacturer’s service instructions.
Therefore, the installation of STC
ST00830SE, STC ST01219SE, STC
ST01518SE, and STC ST01920SE do not
affect the ability to accomplish the
actions required by this AD. The FAA
has not changed this AD in this regard.
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Request To Change the Applicability for
Certain Airplanes

FlyPersia Airlines requested that
paragraph (c)(12) of the proposed AD be
changed to “The Boeing Company
Airplanes.” The commenter asserted
that some of the affected oxygen
cylinder and valve assemblies may be
installed on other Boeing airplanes.

The FAA does not agree with the
change requested. The applicability of
this AD includes the airplane models
that are known to be affected. However,
as stated in paragraph (c) of this AD, the
affected oxygen cylinder and valve
assemblies might be installed on, but are
not limited to, the aircraft identified in
paragraphs (c)(1) through (12) of this
AD, certificated in any category. This
AD has not been changed in regard to
this request.

Request for Clarification on
Compliance of a Specific Airplane

SIA Engineering requested
clarification on whether Boeing Model
737-8 airplane, Manufacturer Serial
Number (MSN) 44257, is in compliance
with the proposed AD. The commenter
declared that the airplane was delivered
in May of 2022 and was in compliance
with AD 2022-04—-09. The commenter
also pointed out that the proposed AD
provided credit for the service
information that was required by AD
2022—-04-09 and asked if credit may be
taken for airplanes that have complied
with AD 2022-04-09 and reported the
results as required by that AD.

The FAA agrees to clarify. An
airplane without a part identified in
paragraph (c) of this AD is not affected
by this AD. However, an airplane
delivered without an affected part, but
on which the part was later replaced
with an affected part (one identified in
paragraph (c) of this AD) is affected by
this AD and must comply with this AD;
this includes complying with the
revised parts installation prohibition
specified in paragraph (k) of this AD.

Request To Correct Typographical
Error

Atlas Air and SIA Engineering noted
a typographical error in the regulatory
text of the proposed AD. The
commenters pointed out that the
paragraph designation of the Parts
Installation Limitation paragraph should
have been designated as paragraph (k) of
the proposed AD.

The FAA agrees and has redesignated
that paragraph, and subsequent
paragraphs, accordingly.

Conclusion

The FAA reviewed the relevant data,
considered any comments received, and
determined that air safety requires
adopting this AD as proposed.
Accordingly, the FAA is issuing this AD
to address the unsafe condition on these
products. Except for minor editorial
changes, and any other changes
described previously, this AD is
adopted as proposed in the NPRM.
None of the changes will increase the
economic burden on any operator.

ESTIMATED COSTS

Related Service Information Under 1
CFR Part 51

The FAA reviewed the following
service information, which describes
procedures for an inspection to
determine the serial numbers of the
oxygen cylinder and valve assemblies,
and the oxygen valve assemblies, a
detailed inspection for correct spacing
of the gap between the bottom of the
packing retainer and top of the valve
body on the assemblies, parts marking,
inspection report, and return of parts to
the manufacturer. These documents are
distinct since they apply to different
assembly part numbers.

e AVOX Systems Inc. Alert Service
Bulletin 10015804—35-01, Revision 03,
dated June 7, 2021.

e AVOX Systems Inc. Alert Service
Bulletin 10015804—35-02, Revision 03,
dated March 11, 2022.

e AVOX Systems Inc. Alert Service
Bulletin 10015804—35—-03, Revision 03,
dated June 18, 2021.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 3,034 oxygen cylinder and valve
assemblies, and oxygen valve
assemblies, installed on various
transport category airplanes of U.S.
registry. The FAA estimates the
following costs to comply with this AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Serial number inspection ........ 1 work-hour x $85 per hour = $85 None $85 $257,890
Reporting ...ccooveeeeveeeeseeieens 1 work-hour x $85 per hour = $85 $0 85 257,890

The FAA estimates the following
costs to do any necessary follow-on

actions that would be required based on
the results of the inspection. The FAA

ON-CONDITION COSTS

has no way of determining the number
of aircraft that might need these actions:

. Cost per

Action Labor cost Parts cost product
Detailed inspection 1 work-hour x $85 per hour = $85 $0 $85
Replacement ........cccccceeeveeiieeneenen. 1 work-hour x $85 per hour = $85 *0 85

*The FAA has received no definitive data on the parts cost for the on-condition replacements.

The FAA has included all known
costs in its cost estimate. According to
the manufacturer, however, some or all
of the costs of this AD may be covered
under warranty, thereby reducing the
cost impact on affected operators.

Paperwork Reduction Act

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject
to a penalty for failure to comply with
a collection of information subject to the

requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public
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reporting for this collection of
information is estimated to take
approximately 1 hour per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
All responses to this collection of
information are mandatory. Send
comments regarding this burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden to:
Information Collection Clearance
Officer, Federal Aviation
Administration, 10101 Hillwood
Parkway, Fort Worth, TX 76177-1524.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive
(AD) 2022—04—09, Amendment 39—
21951 (87 FR 10958, February 28, 2022);
and

m b. Adding the following new AD:

2023-13-11 AVOX Systems Inc. (formerly
Scott Aviation): Amendment 39-22496;
Docket No. FAA-2023-0015; Project
Identifier AD-2022-01281-T.

(a) Effective Date

This airworthiness directive (AD) is
effective September 5, 2023.

(b) Affected ADs

This AD replaces AD 2022-04-09,
Amendment 39-21951 (87 FR 10958,
February 28, 2022) (AD 2022-04-09).

(c) Applicability

This AD applies to AVOX Systems Inc.
(formerly Scott Aviation) oxygen cylinder
and valve assemblies having part number (P/
N) 89794077, 89794015, 891511-14, 806835—
01, 807982-01, 808433-01, or 891311-14;
and oxygen valve assemblies (body and gage
assemblies) having P/N 807206—01. These
assemblies might be installed on, but not
limited to, the aircraft identified in
paragraphs (c)(1) through (12) of this AD,
certificated in any category.

(1) Airbus SAS Model A300 B2-1A, B2—
1C, B2K-3C, B2-203, B4-2C, B4-103, and
B4-203 airplanes.

(2) Airbus SAS Model A300 B4-601, B4—
603, B4-620, B4-622, B4-605R, B4-622R,
F4-605R, F4—622R, and C4—605R Variant F
airplanes.

(3) Airbus SAS Model A310-203, —204,
—221,-222,-304, -322, —324, and —-325
airplanes.

(4) Airbus SAS Model A318-111, -112,
—121, and —122 airplanes.

(5) Airbus SAS Model A319-111, 112,
-113, -114, -115, -131, -132, —133, and
—151N airplanes.

(6) Airbus SAS Model A320-211, —212,
-214, -216,-231, -232,-233, —251N, —252N,
—253N, —271N, —272N, and —273N airplanes.

(7) Airbus SAS Model A321-111, -112,
-131,-211, -212, -213, -231, -232, -251N,
—252N, —=253N, —271N, —272N, —251NX,
—252NX, —253NX, —271NX, and —272NX
airplanes.

(8) Airbus SAS Model A330-201, —202,
-203, -223, -243, -301, —-302, —-303, —321,
-322,-323,-341, -342, —343, and —941
airplanes.

(9) Airbus Model A340-211, —212, —213,
—311,-312,-313, —541, and —642 airplanes.

(10) ATR—GIE Avions de Transport
Régional Model ATR42-200, —300, —320, and
—500 airplanes.

(11) ATR—GIE Avions de Transport
Régional Model ATR72-101, —102, =201,
—202, -211, -212, and —212A airplanes.

(12) The Boeing Company Model 747-8
series airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 35, Oxygen.

(e) Unsafe Condition

This AD was prompted by reports of
cylinder and valve assemblies having oxygen
leakage from the valve assembly vent hole,
caused by the absence of a guide that
maintains appropriate spacing between
certain parts. The FAA is issuing this AD to
address oxygen leakage from cylinder and
valve assemblies. The unsafe condition, if not
addressed, could result in decreased or
insufficient oxygen supply during a
depressurization event; and heating or flow
friction, which could cause an ignition event
in the valve assembly.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Definition of Detailed Inspection

For the purposes of this AD, a detailed
inspection is an intensive examination of a
specific item, installation, or assembly to
detect damage, failure, or irregularity.
Available lighting is normally supplemented
with a direct source of good lighting at an
intensity deemed appropriate. Inspection
aids such as mirror, magnifying lenses, etc.,
may be necessary. Surface cleaning and
elaborate procedures may be required.

(h) Identification of Affected Cylinder and
Valve Assemblies

Within 60 days after the effective date of
this AD, inspect the oxygen valve assemblies,
and oxygen cylinder and valve assemblies, to
determine if the serial numbers of the valve,
cylinder, and entire assembly, are listed in
Appendix 1 or Appendix 2, “Affected
Shipments,” of the applicable service
information identified in paragraphs (h)(1)
through (3) of this AD. A review of airplane
maintenance records is acceptable in lieu of
this inspection if the serial numbers can be
conclusively determined from that review.

(1) AVOX Systems Inc. Alert Service
Bulletin 10015804—35-01, Revision 03, dated
June 7, 2021.

(2) AVOX Systems Inc. Alert Service
Bulletin 10015804—35-02, Revision 03, dated
March 11, 2022.

(3) AVOX Systems Inc. Alert Service
Bulletin 10015804—-35-03, Revision 03, dated
June 18, 2021.
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(i) Inspection of the Gap, Parts Marking
Actions, and Replacement, With No Changes

If, during any inspection or records review
required by paragraph (h) of this AD, any
oxygen valve assembly, valve or cylinder of
an oxygen cylinder and valve assembly, or
oxygen cylinder and valve assembly having
an affected serial number is found: Before
further flight, do a detailed inspection for
correct spacing of the gap between the
bottom of the packing retainer and top of the
valve body, in accordance with paragraph
3.C. of the Accomplishment Instructions of
the applicable service information identified
in paragraphs (h)(1) through (3) of this AD.

(1) If the gap is found to be acceptable, as
defined in the applicable service information
identified in paragraphs (h)(1) through (3) of
this AD, before further flight, do the parts
marking actions in accordance with
paragraph 3.D.(1) of the Accomplishment
Instructions of the applicable service
information identified in paragraphs (h)(1)
through (3) of this AD.

(2) If the gap is found to be unacceptable,
as defined in the applicable service
information identified in paragraphs (h)(1)
through (3) of this AD, before further flight,
remove the affected assembly, in accordance
with paragraphs 3.D.(2) or 3.D.(3), as
applicable, of the Accomplishment
Instructions of the applicable service
information identified in paragraphs (h)(1)
through (3) of this AD; and replace with a
serviceable assembly.

(j) Reporting and Return of Parts

(1) Report the results of the inspection
required by paragraph (i) of this AD within
the applicable time specified in paragraph
(j)(1)({) or (ii) of this AD. Report the results
in accordance with paragraph 3.D.(1)(a) of
the Accomplishment Instructions of the
applicable service information identified in
paragraphs (h)(1) through (3) of this AD.

(i) If the inspection was done on or after
the effective date of this AD: Submit the
report within 30 days after the inspection.

(ii) If the inspection was done before the
effective date of this AD: Submit the report
within 30 days after the effective date of this
AD.

(2) If, during the inspection required by
paragraph (i) of this AD, any gap is found to
be unacceptable, within the applicable time
specified in paragraph (j)(2)(i) or (ii) of this
AD, return the assembly to the manufacturer
in accordance with paragraph 3.D.(2) or
3.D.(3), as applicable, of the Accomplishment
Instructions of the applicable service
information identified in paragraphs (h)(1)
through (3) of this AD, except you are not
required to contact AVOX Systems Inc. for
shipping instructions.

(1) If the inspection was done on or after
the effective date of this AD: Return the
assembly within 30 days after the inspection.

(ii) If the inspection was done before the
effective date of this AD: Return the assembly
within 30 days after the effective date of this
AD.

(k) Parts Installation Limitation

As of the effective date of this AD, no
AVOX Systems Inc. oxygen valve assembly,
or valve or cylinder that is part of an oxygen

cylinder and valve assembly, or oxygen
cylinder and valve assembly having an
affected serial number identified in
Appendix 1, “Affected Shipments,” or
Appendix 2, “Affected Shipments,” of any
AVOX Systems Inc. service information
identified in paragraphs (h)(1) through (3) of
this AD may be installed on any airplane
unless the requirements of paragraph (i) of
this AD have been accomplished on that
affected assembly.

(1) Credit for Previous Actions

(1) This paragraph provides credit for the
actions specified in paragraphs (h) or (i) of
this AD, if those actions were performed
before the effective date of this AD using the
service information specified in paragraphs
(1)(1)(i) through (iii) of this AD. This service
information is not incorporated by reference
in this AD.

(i) AVOX Systems Inc. Service Bulletin
10015804—35-01, dated March 6, 2019; and
AVOX Systems Inc. Alert Service Bulletin
10015804—35-01, Revision 01, dated July 9,
2019.

(ii) AVOX Systems Inc. Alert Service
Bulletin 10015804—-35-02, Revision 1, dated
September 4, 2019.

(iii) AVOX Systems Inc. Service Bulletin
10015804—35-03, dated April 11, 2019; and
AVOX Systems Inc. Alert Service Bulletin
10015804—35-03, Revision 01, dated May 21,
2019.

(2) This paragraph provides credit for the
actions specified in paragraphs (h) or (i) of
this AD, if those actions were performed
before the effective date of this AD using the
service information specified in paragraphs
(1)(2)(d) through (iii) of this AD, which was
incorporated by reference in AD 2022—-04-09.

(i) AVOX Systems Inc. Alert Service
Bulletin 10015804—35—-01, Revision 02, dated
October 16, 2019.

(ii) AVOX Systems Inc. Alert Service
Bulletin 10015804—-35-02, Revision 2, dated
October 31, 2019.

(iii) AVOX Systems Inc. Alert Service
Bulletin 10015804—35-03, Revision 02, dated
October 15, 2019.

(m) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, East Certification Branch,
FAA, has the authority to approve AMOGCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or responsible Flight
Standards Office, as appropriate. If sending
information directly to the manager of the
East Certification Branch, send it to ATTN:
Program Manager, Continuing Operational
Safety, at the address identified in paragraph
(n) of this AD or email to: 9-avs-nyaco-cos@
faa.gov. If mailing information, also submit
information by email.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the responsible Flight Standards Office.

(n) Related Information

For more information about this AD,
contact Elizabeth Dowling, Aviation Safety
Engineer, FAA, 1600 Stewart Avenue, Suite

410, Westbury, NY 11590; telephone 516—
228-7300; email 9-avs-nyaco-cos@faa.gov.

(o) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) AVOX Systems Inc. Alert Service
Bulletin 10015804—35-01, Revision 03, dated
June 7, 2021.

(ii) AVOX Systems Inc. Alert Service
Bulletin 10015804—35-02, Revision 03, dated
March 11, 2022.

(iii) AVOX Systems Inc. Alert Service
Bulletin 10015804—35-03, Revision 03, dated
June 18, 2021.

(3) For service information identified in
this AD, contact AVOX Systems Inc., 225
Erie Street, Lancaster, NY 14086; telephone
716-683-5100; website
safranaerosystems.com.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
St., Des Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fr.inspection@nara.gov, or go to:
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on July 7, 2023.
Michael Linegang,

Acting Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2023-16192 Filed 7-31-23; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2022-0458; Project
Identifier AD-2021-00633-T; Amendment
39-22494; AD 2023-13-09]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

Editorial Note: Editorial Note: Rule
document 2023-15305 originally published
on pages 46673—46677 in the issue of
Thursday, July 20, 2023. In that publication,
on page 46676, in the first column, in the “(c)
Applicability” paragraph, the text “-300,”
should have appeared. The rule is
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republished here corrected and in its
entirety.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all The
Boeing Company Model 767 airplanes.
This AD was prompted by reports of
inoperative manual and alternate
horizontal stabilizer trim switches. This
AD requires repetitive inspections for
immersion of each limit switch and
position transmitter module (LSPTM)
and of the LSPTM electrical wiring,
repetitive inspections for blockage of the
drain holes and cleaning of each drain
hole, repetitive inspections for loose or
cracked leveling compound, and
applicable on-condition actions. For
certain airplanes, this AD also requires
installing two new drain holes,
performing repetitive inspections for
blockage of the drain holes and cleaning
each drain hole, and applicable on-
condition actions. The FAA is issuing
this AD to address the unsafe condition
on these products.

DATES: This AD is effective August 24,
2023.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of August 24, 2023.

ADDRESSES:

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2022-0458; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this final rule, any comments
received, and other information. The
address for Docket Operations is U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE, Washington, DC
20590.

Material Incorporated by Reference:

e For service information identified
in this final rule, contact Boeing
Commercial Airplanes, Attention:
Contractual & Data Services (C&DS),
2600 Westminster Blvd., MC 110-SK57,
Seal Beach, CA 90740-5600; telephone
562—797—1717; website
myboeingfleet.com.

¢ You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA,
call 206-231-3195. It is also available at
regulations.gov under Docket No. FAA—
2022-0458.

FOR FURTHER INFORMATION CONTACT:
Doug Tsuji, Aviation Safety Engineer,
FAA, 2200 South 216th St., Des Moines,
WA 98198; phone: 206-231-3548;
email: Douglas. Tsuji@faa.gov.

SUPPLEMENTARY INFORMATION:

Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all The Boeing Company Model
767 airplanes. The NPRM published in
the Federal Register on April 25, 2022
(87 FR 24276). The NPRM was
prompted by reports of inoperative
manual and alternate horizontal
stabilizer trim switches, as a result of
blocked drain holes in the area aft of
body station (STA) 1725.5, which
caused water to accumulate and
eventually submerge the three LSPTMs,
affecting their function. In the NPRM,
the FAA proposed to require repetitive
inspections for immersion of each
LSPTM and of the LSPTM electrical
wiring, repetitive inspections for
blockage of the drain holes and cleaning
of each drain hole, repetitive
inspections for loose or cracked leveling
compound, and applicable on-condition
actions. For certain airplanes, the FAA
proposed to also require installing two
new drain holes, performing repetitive
inspections for blockage of the drain
holes and cleaning each drain hole, and
applicable on-condition actions. The
FAA is issuing this AD to address
collected water or ice that could damage
the LSPTMs and cause stabilizer trim
position sensors to generate corrupt or
erroneous signals to the flight crew.
This condition, if not addressed, could
result in misleading or confusing flight
deck indications, a high speed overrun
during takeoff, or a low altitude stall
immediately after takeoff.

Discussion of Final Airworthiness
Directive

Comments

The FAA received comments from
The Air Line Pilots Association,
International (ALPA), United Airlines,
and an individual who supported the
NPRM without change.

The FAA received additional
comments from four commenters,
including UPS, FedEx, Delta Air Lines
(Delta), and Aviation Partners Boeing
(APB). The following presents the
comments received on the NPRM and
the FAA’s response to each comment.

Effect of Winglets on Accomplishment
of the Proposed Actions

APB stated that the installation of
winglets per Supplemental Type
Certificate (STC) ST01920SE does not
affect the accomplishment of the
manufacturer’s service instructions.

The FAA agrees with the commenter
that STC ST01920SE does not affect the
accomplishment of the manufacturer’s

service instructions. Therefore, the
installation of STC ST01920SE does not
affect the ability to accomplish the
actions required by this AD. The FAA
has not changed this AD in this regard.

Request To Revise Inspection Interval

FedEx requested that the repetitive
interval for the inspections specified in
Boeing Alert Requirements Bulletin
767-27A0240 RB, dated January 19,
2021, be revised from 90 days to 225
days. FedEx noted that, in anticipation
of an AD, it had begun inspecting all
Model 767—300F aircraft at 90 day
intervals, but could not maintain that
schedule, and even a 120 day inspection
interval was challenging to comply
with. FedEx added that, during those
initial inspections, it found only one
aircraft with a clogged drain hole and no
evidence of water pooling, damaged
leveling compound, or damaged
LSPTMs in its fleet. Based on those
findings, FedEx stated that it had
revised its inspection intervals to 450
flight cycles (the equivalent of 225
days). FedEx noted that if the FAA
mandates a 90 day repetitive interval, it
will be forced to ground aircraft. FedEx
concluded that a 225 day inspection
interval would eliminate undue burden
on operators while maintaining an
acceptable level of safety.

The FAA partially agrees with the
commenter’s request. Based on the
FAA’s risk assessment, the FAA has
determined that a 225 day interval,
which equates to approximately 3
inspections during the 24 month
interval before the new drain holes must
be added, is not adequate to address the
unsafe condition because the
inspections would not be frequent
enough. However, the FAA has
determined that extending the interval
to 150 days, which equates to
approximately 5 inspections during the
24 month interval before the new drain
holes must be added, provides an
adequate level of safety. The FAA has
added paragraph (h)(4) of this AD to
specify the 150 day inspection interval.

Request To Clarify Exception Language

Delta requested that paragraph (h)(3)
of the proposed AD be revised to clarify
the intent. Delta claimed the wording is
very confusing and initially lead it to
believe that both service bulletins,
Boeing Alert Requirements Bulletin
767—-27A0243 RB, dated May 28, 2021,
and Boeing Alert Requirements Bulletin
767—27A0240 RB, dated January 19,
2021, must be accomplished in 90 days.
Delta added that it understands the
intent of paragraph (h)(3) of the
proposed AD is to address a discrepancy
where Boeing Alert Requirements
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Bulletin 767—-27A0243 RB, dated May
28, 2021, Action 1, gives a compliance
time of 24 months to do Boeing Alert
Requirements Bulletin 767-27A0240
RB, dated January 19, 2021, which in
turn has an initial compliance time of
90 days. Delta suggested that paragraph
(h)(3) could be clarified to specify the
compliance times for each referenced
bulletin.

The FAA agrees with the commenter’s
request. The FAA has revised paragraph
(h)(3) of this AD to clarify that although
Action 1 in Boeing Alert Requirements
Bulletin 767—-27A0243 RB, dated May
28, 2021, specifies to accomplish the
actions in Boeing Alert Requirements
Bulletin 767-27A0240 RB, dated
January 19, 2021, within 24 months
after the date of issuance of the original
airworthiness certificate or original
export certificate of airworthiness, or
within 24 months after the original issue
date of Boeing Alert Requirements
Bulletin 767—-27A0243 RB, whichever
occurs later; Boeing Alert Requirements
Bulletin 767—-27A0240 RB, dated
January 19, 2021, contains the
applicable compliance times for
accomplishing the actions specified in
Action1. The applicable compliance
times for all other actions in Boeing
Alert Requirements Bulletin 767—
27A0243 RB, dated May 28, 2021, is at
the times specified in Boeing Alert
Requirements Bulletin 767-27A0243
RB, dated May 28, 2021, except as
specified in paragraph (h)(1) of this AD.

Request To Delay AD Issuance Until
Parts Are Available

FedEx requested that the FAA delay
issuance of a final rule until parts are
available from Boeing. FedEx noted that
it is planning to modify its aircraft as
soon as possible, which would allow it
to stop the repetitive inspections.
However, FedEx stated that it has been
trying unsuccessfully to order the
necessary parts from Boeing since
August, 2021. FedEx added that it was
told the delivery schedule was ““to be
determined,” causing it to miss many
scheduled aircraft checks.

The FAA disagrees with the
commenter’s request. The FAA notes
that this AD requires repetitive
inspections until the terminating
modification is accomplished, so
delaying issuance of this AD would also
delay those vital inspections.
Additionally, the FAA has confirmed
with the manufacturer that adequate
parts will be available to comply with
this AD in the required compliance
time. This AD has not been changed
regarding this issue.

Request To Revise Certain Notes

FedEx requested that the FAA revise
Note 1 to paragraph (g)(1) and Note 2 to
paragraph (g)(2). FedEx requested
revised wording to ensure that the new
AD would not require the service
information referenced in those notes.

The FAA agrees to clarify. The
wording in the notes is intended to
inform operators that the service
information specified contains
additional guidance for accomplishing
the required actions. The service
information referenced in the notes is
not mandated by this AD, and operators
are not required to use it. This AD has
not been changed regarding this issue.

Request To Allow Skipping Close
Access in Certain Situations

Delta requested that the proposed AD
be revised to allow operators to skip
certain close access steps. Delta stated
that certain conditions in Boeing Alert
Requirements Bulletin 767-27A0240
RB, dated January 19, 2021; and Boeing
Alert Requirements Bulletin 767—
27A0243 RB, dated May 28, 2021,
include reference to close access or
open access steps. Delta added that,
based on how an operator would
perform the steps, it doesn’t make sense
to close access when finishing the
actions in one table, only to have to
open access to begin work on the
actions in the next table. Delta noted
that some close access steps in Boeing
Alert Requirements Bulletin 767—
27A0240 RB, dated January 19, 2021,
include a flagnote allowing operators to
skip the close access steps if additional
work is required. Delta concluded that
the flagnote should have been included
for close access steps throughout Boeing
Alert Requirements Bulletin 767—
27A0240 RB, dated January 19, 2021;
and Boeing Alert Requirements Bulletin
767—27A0243 RB, dated May 28, 2021.

The FAA agrees to clarify. The close
access steps are not listed in the
“Action” or “Method of Compliance”
columns in the referenced service
information. Instead, the close access
steps are in a “‘Refer to” column, which
is for reference only; the procedures
within that column are not required by
this AD and are for guidance only.
Therefore, operators may deviate from
those steps using accepted procedures.
Acceptable deviations include not
performing close access steps until all
applicable actions are completed. This
AD has not been changed regarding this
issue.

Request To Not Require Certain Actions

UPS requested that the proposed AD
be revised to not require the actions

specified in paragraph (g)(2) of the
proposed AD. UPS stated that it
understands that accomplishment of the
repetitive inspections at the shorter
interval specified in Boeing Alert
Requirements Bulletin 767-27A0240
RB, dated January 19, 2021, is an
acceptable means to detect and prevent
the accumulation of water and ice in the
area of the LSPTMs. UPS suggested that
these frequent inspections provide an
equivalent level of safety as adding new
drain holes and inspections with a
longer inspection interval. Therefore,
UPS requested that the actions in
paragraph (g)(2) of the proposed AD be
made optional and terminate the actions
in paragraph (g)(1) of the proposed AD
if accomplished.

The FAA disagrees with the
commenter’s request. The addition of
the two drain holes will create a
configuration where multiple unique
blockage events must occur before the
accumulation of water or ice can
happen. The FAA has therefore
determined that the addition of drain
holes, combined with the repetitive
inspections, cleaning, and on-condition
actions, is the best method to address
the unsafe condition. However, under
the provisions specified in paragraph (i)
of this AD, the FAA will consider
requests for alternative methods of
compliance (AMOGs). This AD has not
been changed regarding this issue.

Conclusion

The FAA reviewed the relevant data,
considered any comments received, and
determined that air safety requires
adopting this AD as proposed.
Accordingly, the FAA is issuing this AD
to address the unsafe condition on these
products. Except for minor editorial
changes, and any other changes
described previously, this AD is
adopted as proposed in the NPRM.
None of the changes will increase the
economic burden on any operator.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Boeing Alert
Requirements Bulletin 767-27A0240
RB, dated January 19, 2021, which
specifies procedures for repetitive
general visual inspections (GVIs) for
immersion in water or ice of each
LSPTM and of the LSPTM electrical
wiring, repetitive GVIs for blockage of
the three drain holes and cleaning of
each drain hole, repetitive GVIs for
loose or cracked leveling compound,
and applicable on-condition actions.
On-condition actions include removing
any water or ice, doing a detailed
inspection for damage (corrosion or
water damage) of any immersed LSPTM



Federal Register/Vol. 88, No. 146/ Tuesday, August 1, 2023 /Rules and Regulations

50017

or LSPTM electrical wiring, installing a
serviceable LSPTM, repairing or
replacing any damaged LSPTM
electrical wiring, clearing any drain hole
blockages, and repairing any loose or
cracked leveling compound.

The FAA also reviewed Boeing Alert
Requirements Bulletin 767-27A0243
RB, dated May 28, 2021. This service

information specifies procedures for
installing two new drain holes,
performing repetitive GVIs for blockage
of the five drain holes and cleaning each
drain hole, and applicable on-condition
actions. On-condition actions include
clearing any drain hole blockages.

This service information is reasonably
available because the interested parties

ESTIMATED COSTS

have access to it through their normal
course of business or by the means
identified in ADDRESSES.

Costs of Compliance

The FAA estimates that this AD
affects 613 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this AD:

Action Labor cost Parts cost (é?gég;r Cgf)te?:tog'ss'
Drill drain holes .......ccccevvveeerveereeeeene 5 work-hours x $85 per hour = $425 ...... $2,770 | $3,195 .oocevveeee Up to $1,958,535.
Repetitive GVI and cleaning of 5 drain | 2 work-hours x $85 per hour = $170 per 0 | $170 per inspection | Up to $104,210 per
holes. inspection cycle. cycle. inspection cycle.
Repetitive GVI of LSPTM .......ccccovveveeneee. 1 work-hour x $85 per hour = $85 per in- 0 | $85 per inspection | $52,105 per inspec-
spection cycle. cycle. tion cycle.
Repetitive GVI of LSPTM electrical wiring | 1 work-hour x $85 per hour = $85 per in- 0 | $85 per inspection $52,105 per inspec-
spection cycle. cycle. tion cycle.
Repetitive GVI and cleaning of 3 drain | 1 work-hour x $85 per hour = $85 per in- 0 | $85 per inspection | $52,105 per inspec-
holes. spection cycle. cycle. tion cycle.
Repetitive GVI of leveling compound ....... 1 work-hour x $85 per hour = $85 per in- 0 | $85 per inspection $52,105 per inspec-
spection cycle. cycle. tion cycle.

The FAA estimates the following
costs to do any necessary inspections
that would be required based on the

results of the inspection. The agency has
no way of determining the number of

ON-CONDITION COSTS

aircraft that might need these
inspections:

Action

Labor cost

Cost per

Parts cost product

Detailed inspection of LSPTM or LSPTM electrical

wiring.

1 work-hour x $85 per hour = $85 .........

$0 $85

The FAA has received no definitive
data on which to base the cost estimates
for the other on-condition actions
specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2023-13-09 The Boeing Company:
Amendment 39-22494; Docket No.
FAA-2022-0458; Project Identifier AD—
2021-00633-T.

(a) Effective Date

This airworthiness directive (AD) is
effective August 24, 2023.

(b) Affected ADs

None.
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(c) Applicability

This AD applies to all The Boeing
Company Model 767-200, —300, —300F,
—400ER, and —2C series airplanes, certificated
in any category.

(d) Subject

Air Transport Association (ATA) of
America Code 27, Flight controls;

(e) Unsafe Condition

This AD was prompted by reports of
inoperative manual and alternate horizontal
stabilizer trim switches; an investigation
found that certain drain holes were blocked,
causing water and ice to collect and
subsequently cover the limit switch and
position transmitter modules (LSPTMs),
which affected their function. The FAA is
issuing this AD to address collected water or
ice that could damage the LSPTMs and cause
stabilizer trim position sensors to generate
corrupt or erroneous signals to the flight
crew. This condition, if not addressed, could
result in misleading or confusing flight deck
indications, a high speed overrun during
takeoff, or a low altitude stall immediately
after takeoff.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

(1) For all Model 767200, —300, —300F,
and —400ER airplanes: Except as specified by
paragraph (h) of this AD, at the applicable
times specified in the “Compliance”
paragraph of Boeing Alert Requirements
Bulletin 767-27A0240 RB, dated January 19,
2021, do all applicable actions identified in,
and in accordance with, the Accomplishment
Instructions of Boeing Alert Requirements
Bulletin 767-27A0240 RB, dated January 19,
2021.

Note 1 to paragraph (g)(1): Guidance for
accomplishing the actions required by this
AD can be found in Boeing Alert Service
Bulletin 767-27A0240, dated January 19,
2021, which is referred to in Boeing Alert
Requirements Bulletin 767-27A0240 RB,
dated January 19, 2021.

(2) For Model 767-200, =300, —300F, and
—400ER airplanes, as identified in Boeing
Alert Requirements Bulletin 767-27A0243
RB, dated May 28, 2021: Except as specified
by paragraph (h) of this AD, at the applicable
times specified in the “Compliance”
paragraph of Boeing Alert Requirements
Bulletin 767-27A0243 RB, dated May 28,
2021, do all applicable actions identified in,
and in accordance with, the Accomplishment
Instructions of Boeing Alert Requirements
Bulletin 767-27A0243 RB, dated May 28,
2021. Accomplishing the installation of two
new drain holes required by this paragraph
terminates the repetitive inspections of the
drain holes required by paragraph (g)(1) of
this AD.

Note 2 to paragraph (g)(2): Guidance for
accomplishing the actions required by this
AD can be found in Boeing Alert Service
Bulletin 767-27A0243, dated May 28, 2021,
which is referred to in Boeing Alert

Requirements Bulletin 767-27A0243 RB,
dated May 28, 2021.

(3) For Model 767-2C airplanes: Within 90
days after the effective date of this AD,
inspect the LSPTMs, LSPTM electrical
wiring, drain holes, and leveling compound;
install two new drain holes as applicable;
and do applicable on-condition actions in
accordance with a method approved by the
Manager, AIR-520 Continued Operational
Safety Branch, FAA.

(h) Exceptions to Service Information
Specifications

(1) Where Boeing Alert Requirements
Bulletin 767-27A0243 RB, dated May 28,
2021, uses the phrase ““the original issue date
of the Requirements Bulletin 767-27A0243
RB,” this AD requires using “the effective
date of this AD.”

(2) Where Boeing Alert Requirements
Bulletin 767-27A0240 RB, dated January 19,
2021, uses the phrase “the original issue date
of the Requirements Bulletin 767-27A0240
RB,” this AD requires using “the effective
date of this AD.”

(3) Where Boeing Alert Requirements
Bulletin 767-27A0243 RB, dated May 28,
2021, specifies a compliance time for Action
1 (accomplishment of Boeing Alert
Requirements Bulletin 767—27A0240 RB,
dated January 19, 2021), for this AD the
compliance times for accomplishing the
actions in Boeing Alert Requirements
Bulletin 767—-27A0240 RB, dated January 19,
2021, are as specified in paragraph (g)(1) of
this AD.

(4) Where the “Repeat Interval (Not to
Exceed)” column of the Compliance tables in
Boeing Alert Requirements Bulletin 767—
27A0240 RB, dated January 19, 2021,
specifies “90 days,” this AD requires using
“150 days.”

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, AIR-520 Continued
Operational Safety Branch, FAA, has the
authority to approve AMOGs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or responsible Flight Standards Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to the attention of the person
identified in paragraph (j)(1) of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the responsible Flight Standards Office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by The Boeing Company
Organization Designation Authorization
(ODA) that has been authorized by the
Manager, AIR-520 Continued Operational
Safety Branch, FAA, to make those findings.
To be approved, the repair method,
modification deviation, or alteration
deviation must meet the certification basis of
the airplane, and the approval must
specifically refer to this AD.

(j) Additional Information

(1) For more information about this AD,
contact Doug Tsuji, Aviation Safety Engineer,
FAA, 2200 South 216th St., Des Moines, WA
98198; phone: 206-231-3548; email:
Douglas. Tsuji@faa.gov.

(2) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (k)(3) and (4) of this AD.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Alert Requirements Bulletin
767—27A0240 RB, dated January 19, 2021.

(ii) Boeing Alert Requirements Bulletin
767—27A0243 RB, dated May 28, 2021.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster Blvd.,
MC 110-SK57, Seal Beach, CA 90740-5600;
telephone 562-797-1717; website
myboeingfleet.com.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
St., Des Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
fr.inspection@nara.gov, or go to:
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on June 28, 2023.
Michael Linegang,

Acting Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. R1-2023-15305 Filed 7-31-23; 8:45 am]
BILLING CODE 0099-10-D

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2022-0245; Airspace
Docket No. 19-AAL-49]

RIN 2120-AA66
Establishment of United States Area

Navigation (RNAV) Route T-380;
Emmonak, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes United
States Area Navigation (RNAV) T-route,
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T-380, in the vicinity of Emmonak, AK
in support of a large and comprehensive
T-route modernization project for the
state of Alaska.
DATES: Effective date 0901 UTC, October
5, 2023. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order JO 7400.11 and publication of
conforming amendments.
ADDRESSES: A copy of the notice of
proposed rulemaking (NPRM), all
comments received, this final rule, and
all background material may be viewed
online at www.regulations.gov using the
FAA Docket number. Electronic
retrieval help and guidelines are
available on the website. It is available
24 hours each day, 365 days each year.
FAA Order JO 7400.11G, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at www.faa.gov/air traffic/
publications/. You may also contact the
Rules and Regulations Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267—-8783.
FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Rules and Regulations Group,
Office of Policy, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267-8783.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it expands the
availability of RNAV in Alaska and
improve the efficient flow of air traffic
within the National Airspace System by
lessening the dependency on ground-
based navigation.

History

The FAA published a NPRM for
Docket No. FAA-2022-0244 in the
Federal Register (87 FR 16679; March
24, 2022), establishing RNAV T-route,
T-380, in the vicinity of Emmonak, AK
in support of a large and comprehensive

T-route modernization project for the
state of Alaska. Interested parties were
invited to participate in this rulemaking
effort by submitting comments on the
proposal. No comments were received.

Incorporation by Reference

United States Area Navigation routes
are published in paragraph 2006 of FAA
Order JO 7400.11, Airspace
Designations and Reporting Points,
which is incorporated by reference in 14
CFR 71.1 on an annual basis. This
document amends the current version of
that order, FAA Order JO 7400.11G,
dated August 19, 2022, and effective
September 15, 2022. FAA Order JO
7400.11G is publicly available as listed
in the ADDRESSES section of this
document. These amendments will be
published in the next update to FAA
Order JO 7400.11.

FAA Order JO 7400.11G lists Class A,
B, C, D, and E airspace areas, air traffic
service routes, and reporting points.

The Rule

This action amends 14 CFR part 71 by
establishing RNAV route T-380 in the
vicinity of Emmonak, AK in support of
a large and comprehensive T-route
modernization project in the state of
Alaska.

The new route is described below.

T-380: T-380 extends from the
Emmonak, AK, (ENM) Very High
Frequency (VHF) Omnidirectional
Range/Distance Measuring Equipment
(VOR/DME) to the Sparrevohn, AK
(SQA), VOR/DME, due to the
decommissioning of the St. Mary’s,
(SMA) AK, the Aniak, (ANI) AK, and
the Cairn Mountain, (CRN) AK, Non-
directional Radio Beacons (NDB).

The full description of T-380 is listed
in the amendments to part 71 set forth
below. This action is necessary to
support T-route modernization project
for the state of Alaska.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when

promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
airspace action of establishing RNAV
route T—-380 in the vicinity of Emmonak,
AK qualifies for categorical exclusion
under the National Environmental
Policy Act (42 U.S.C. 4321 et seq.) and
its implementing regulations at 40 CFR
part 1500, and in accordance with FAA
Order 1050.1F, Environmental Impacts:
Policies and Procedures, paragraph
5-6.5a, which categorically excludes
from further environmental impact
review rulemaking actions that
designate or modify classes of airspace
areas, airways, routes, and reporting
points (see 14 CFR part 71, Designation
of Class A, B, C, D, and E Airspace
Areas; Air Traffic Service Routes; and
Reporting Points), and paragraph 5-6.5i,
which categorically excludes from
further environmental review the
establishment of new or revised air
traffic control procedures conducted at
3,000 feet or more above ground level
(AGL); procedures conducted below
3,000 feet AGL that do not cause traffic
to be routinely routed over noise
sensitive areas; modifications to
currently approved procedures
conducted below 3,000 feet AGL that do
not significantly increase noise over
noise sensitive areas; and increases in
minimum altitudes and landing
minima. As such, this action is not
expected to result in any potentially
significant environmental impacts. In
accordance with FAA Order 1050.1F,
paragraph 5-2 regarding Extraordinary
Circumstances, the FAA has reviewed
this action for factors and circumstances
in which a normally categorically
excluded action may have a significant
environmental impact requiring further
analysis. Accordingly, the FAA has
determined that no extraordinary
circumstances exist that warrant
preparation of an environmental
assessment or environmental impact
study.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:
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PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order JO 7400.11G,

Airspace Designations and Reporting
Points, dated August 19, 2022, and
effective September 15, 2022, is
amended as follows:

Paragraph 6011 United States Area
Navigation Routes

T—380 EMMONAK, AK (ENM) TO SPARREVOHN, AK (SQA) [NEW]

HUROP, AK

FABGI, AK

Sparrevohn, AK (SQA) ..eveevenieienierieienieiene

* * * * *

Issued in Washington, DC, on July 26,
2023.

Karen L. Chiodini,

Acting Manager, Rules and Regulation Group.
[FR Doc. 2023-16208 Filed 7-31-23; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Office of the Secretary

14 CFR Part 382
[Docket No. DOT-0ST-2021-0137]
RIN No. 2105-AE89

Accessible Lavatories on Single-Aisle
Aircraft

AGENCY: Office of the Secretary (OST),
U.S. Department of Transportation
(DOT).

ACTION: Final rule.

SUMMARY: The U.S. Department of
Transportation (Department or DOT) is
issuing a final rule to amend the
Department’s Air Carrier Access Act
(ACAA) regulation to improve the
accessibility of lavatories on single-aisle
aircraft. This final rule is intended to
ensure that our air transportation system
is safe and accessible to individuals
with disabilities.

DATES: This rule is effective October 2,
2023.

FOR FURTHER INFORMATION CONTACT:
Robert Gorman, Senior Trial Attorney,
Office of Aviation Consumer Protection,
U.S. Department of Transportation, 1200
New Jersey Ave. SE, Washington, DC
20590, 202-366—-9342, 202—-366—7152
(fax), robert.gorman@dot.gov (email).
You may also contact Blane Workie,
Assistant General Counsel, Office of
Aviation Consumer Protection,
Department of Transportation, 1200
New Jersey Ave. SE, Washington, DC

VOR/DME (Lat.

20590, 202—-366—-9342, 202—-366—7152
(fax), blane.workie@dot.gov.

SUPPLEMENTARY INFORMATION:
1. Purpose of Regulatory Action

The Department is committed to
ensuring that our air transportation
system is safe and accessible for all.
This includes taking necessary action to
remove transportation barriers that exist
for individuals with disabilities. Like all
individuals, those with disabilities rely
on transportation for all aspects of their
lives. Transportation connects
individuals to family and friends, to
jobs and to vital services, and it opens
the door to opportunity.

While accessible lavatories have been
required on twin-aisle aircraft for
decades, until now, there has been no
requirement that airlines provide
accessible lavatories on single-aisle
aircraft. However, single-aisle aircraft
are increasingly used by airlines for
long-haul flights because the fuel
efficiency and range of the aircraft have
improved. The percentage of flights
between 1,500 and 3,000 miles flown by
single-aisle aircraft increased from less
than 40 percent in 1991 to 86 percent
in 2021.1 These flights can last four or
more hours.

The inability to safely access and use
the lavatory on long flights can impact
the dignity of passengers with
disabilities and deter them from
traveling by air, limiting their
independence and freedom to travel.
This final rule addresses a human rights
issue and promotes freedom to travel for
people with disabilities. It is an
unfortunate reality that today, many air
travelers with disabilities, knowing that
they will not be able to use the lavatory
during a flight, may dehydrate
themselves or even withhold bodily
functions so that they do not need to

1TS T-100 All Segment data, retrieved November
2022.

. 62°47°04.52” N, long.
. 62°05’37.50” N, long.
. 62°03’33.30” N, long.
. 61°34’53.76” N, long.
. 61°34’17.31” N, long.
. 61°25’08.81” N, long.
. 61°13’51.69” N, long.
61°05'54.89” N, long.

164°29'15.12” W).
163°41°00.03” W).
163°17°07.68” W).
159°32'34.95” W).
158°25'46.86” W).
157°15'46.63” W).
156°14'37.32” W).
155°38’04.49” W).

urinate. These actions can cause adverse
health effects, including increased
chances of urinary tract infections.
Other passengers may use adult diapers
or catheters, which they may find
degrading and uncomfortable. Some
wheelchair users avoid flying altogether.
For example, a recent survey conducted
by Paralyzed Veterans of America (PVA)
and 11 other veterans’ and disability
advocacy organizations found that 56%
of respondents reported that
inaccessible lavatories were reason
enough to choose not to fly unless
absolutely necessary.2 These are
conditions that passengers without
disabilities would justifiably consider
intolerable.

Regulation is necessary because the
private marketplace has not met this
basic need for accessible lavatories.
While a relatively small number of
single-aisle aircraft do have lavatories
that approximate the size and
functionality of accessible twin-aisle
aircraft lavatories, the vast majority of
aircraft lavatories are too small to
accommodate on-board wheelchairs or
attendants. While accessible lavatory
options do exist in the marketplace,
airlines have largely chosen to forgo
them in favor of an additional row of
seats or extra galley space. Existing
lavatories often lack accessible features
and a safe and reliable means of
accessing those lavatories using an on-
board wheelchair. Information regarding
the accessible features of lavatories is
difficult to obtain.

We expect this rule to directly benefit
millions of individuals with mobility
impairments who cannot independently
access the lavatory as a result of
neuromuscular injury, disease, or

2Comment of PVA, available at https://
www.regulations.gov/comment/DOT-OST-2021-
0137-0350, Exhibit A. PVA represents over 16,000
veterans of the U.S. armed forces with spinal cord
injury or disease. See https://pva.org/find-support/
membership/.


https://www.regulations.gov/comment/DOT-OST-2021-0137-0350
https://www.regulations.gov/comment/DOT-OST-2021-0137-0350
https://www.regulations.gov/comment/DOT-OST-2021-0137-0350
https://pva.org/find-support/membership/
https://pva.org/find-support/membership/
mailto:robert.gorman@dot.gov
mailto:blane.workie@dot.gov
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weakness. The rule will also benefit
individuals with visual or other
impairments who can access the
lavatory but need accessible features
within the lavatory. We also anticipate
that the rule will indirectly benefit
passengers of size and families with
small children.

2. Statutory Authority

The Air Carrier Access Act (ACAA),
49 U.S.C. 41705, prohibits
discrimination in airline service based
on disability. When enacted in 1986, the
ACAA applied only to U.S. air carriers.
On April 5, 2000, the Wendell H. Ford
Aviation Investment and Reform Act for
the 21st Century amended the ACAA to
include foreign carriers. The ACAA,
while prohibiting discrimination by
U.S. and foreign air carriers in air
transportation against qualified
individuals with disabilities, does not
specify how carriers must act to avoid
such discrimination. The statute
similarly does not specify how the
Department should regulate with
respect to these issues. In addition to
the ACAA, the Department’s authority
to regulate nondiscrimination in airline
service on the basis of disability is based
in the Department’s rulemaking
authority under 49 U.S.C. 40113, which
states that the Department may take
action that it considers necessary to
carry out this part, including prescribing
regulations. The Department, through
reasonable interpretation of its statutory
authority, has issued regulations (at 14
CFR part 382) that require carriers to

provide nondiscriminatory service to
individuals with disabilities.

3. Summary of Rulemaking Activities

In 2016, the Department established
the Advisory Committee on Accessible
Air Transportation (ACCESS Advisory
Committee or Committee) to negotiate
and develop proposed regulations on
various issues, including accessible
lavatories on single-aisle aircraft.3 The
Committee consisted of stakeholders
including disability rights advocates,
airlines, flight attendants, aircraft
manufacturers, and the Department
itself. On November 22, 2016, the
Committee reached consensus on
recommendations for new regulatory
proposals to improve the accessibility of
lavatories on single-aisle aircraft.# The
agreement included recommendations
for both short-term and long-term
accessibility improvements. During the
negotiated rulemaking process, the
Department indicated that if the
stakeholders reached consensus, the
Department would act in good faith to
propose rules reflecting that consensus.

In June 2019, the Department
announced that the most appropriate
course of action was to conduct two
separate accessible lavatory
rulemakings: one for short-term
improvements, and one for long-term
improvements. On January 2, 2020, the
Department published a notice of
proposed rulemaking (NPRM) relating to
short-term improvements (the Part 1
NPRM).5 In that rulemaking, the
Department proposed improvements to

lavatory interiors, additional training
and information procedures relating to
lavatory accessibility, and
improvements to the aircraft’s on-board
wheelchair (OBW), but without
requiring airlines to expand the size of
the lavatory itself. The comment period
to the Part 1 NPRM closed on March 2,
2020.

On December 16, 2021, the
Department and the Architectural
Transportation Barriers and Compliance
Board (Access Board) held a joint public
meeting to gather additional information
regarding proposed improvements to the
OBW. In connection with this public
meeting, the Department reopened the
comment period for the Part 1 NPRM
from December 16, 2021, to January 17,
2022.

On March 28, 2022, the Department
issued an NPRM regarding long-term
accessibility improvements that would
require airlines to install larger
lavatories on certain single-aisle aircraft
to permit a qualified individual with a
disability to perform a seated
independent (unassisted) and
dependent (assisted) transfer from an
OBW to and from the toilet (the Part 2
NPRM).6 In that rulemaking, the
Department expressed its intention to
issue one final rule regarding accessible
lavatories that would address the issues
in both the Part 1 NPRM and the Part
2 NPRM. The comment period to the
Part 2 NPRM closed on May 28, 2022.

4. Summary of the Major Provisions

ESTIMATED COSTS OF ON-CONDITION ACTIONS

Subject

Final Rule

Applicability

Lavatory Interiors .........

OBW improvements ...

let.

Training and Informa-
tion.

atory.
International Symbol of
Accessibility.

Sharps and bio-waste ..

381 FR 26178 (May 2, 2016).

4 https://www.transportation.gov/office-general-
counsel/negotiated-regulations/final-resolution-
access-committee.

Lavatory must have grab bars, accessible faucets and controls, accessible call buttons and door
locks, minimum obstruction to the passage of an on-board wheelchair (OBW), toe clearance,
and an available visual barrier for privacy. Retrofitting not required, but accessibility features are
required if lavatory is replaced.

OBW must facilitate safe transfer to and from the aircraft seat, have locking wheels, and have
adequate padding, supports and restraints..

OBW must permit partial entry into lavatory in forward position to permit transfer from OBW to toi-

OBW must be maneuverable into the lavatory so as to completely close the lavatory door; if this
is not possible in the short term when lavatories are not required to be expanded beyond cur-
rent measures, airlines must provide visual barrier on request.

Airlines must stow OBW in any safe available stowage space

Annual hands-on training required regarding OBW use, stowage, and aSS|st|ng passengers to/
from the lavatory on the OBW.

Information required within aircraft and on airline web sites regarding accessibility features of lav-

Symbol must be removed from lavatories that cannot accommodate an assisted independent
transfer from OBW to toilet seat. Symbol must be applied to lavatories that can do so.

Airlines must develop procedures for handling sharps and bio-waste and must inform passengers
of those procedures on request.

585 FR 27 (January 2, 2020), available at https://

www.federalregister.gov/documents/2020/01/02/
2019-27631/accessible-lavatories-on-single-aisle-
aircraft-part-1.

New single-aisle aircraft with 125+
seats, delivered 3 years after effec-
tive date of the rule.

Operators of single-aisle aircraft with
125+ seats, 3 years after effective
date of the rule

Operators of single-aisle aircraft with
60+ seats, 3 years after effective
date of the rule

Operators of single-aisle aircraft with
60+ seats, 3 years after effective
date of the rule

Operators of single-aisle aircraft with
60+ seats, 3 years after effective
date of the rule

687 FR 17215 (March 28, 2022), available at

https://www.federalregister.gov/documents/2022/
03/28/2022-05869/accessible-lavatories-on-single-
aisle-aircraft-part-2.


https://www.federalregister.gov/documents/2020/01/02/2019-27631/accessible-lavatories-on-single-aisle-aircraft-part-1
https://www.federalregister.gov/documents/2020/01/02/2019-27631/accessible-lavatories-on-single-aisle-aircraft-part-1
https://www.federalregister.gov/documents/2020/01/02/2019-27631/accessible-lavatories-on-single-aisle-aircraft-part-1
https://www.federalregister.gov/documents/2020/01/02/2019-27631/accessible-lavatories-on-single-aisle-aircraft-part-1
https://www.federalregister.gov/documents/2022/03/28/2022-05869/accessible-lavatories-on-single-aisle-aircraft-part-2
https://www.federalregister.gov/documents/2022/03/28/2022-05869/accessible-lavatories-on-single-aisle-aircraft-part-2
https://www.federalregister.gov/documents/2022/03/28/2022-05869/accessible-lavatories-on-single-aisle-aircraft-part-2
https://www.transportation.gov/office-general-counsel/negotiated-regulations/final-resolution-access-committee
https://www.transportation.gov/office-general-counsel/negotiated-regulations/final-resolution-access-committee
https://www.transportation.gov/office-general-counsel/negotiated-regulations/final-resolution-access-committee
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Expanded lavatory size

forded to ambulatory users.

Lavatory must permit a person with a disability and an attendant, both equivalent in size to a 95th
percentile male, to approach, enter, maneuver within as necessary to use all lavatory facilities,
and leave, by means of the OBW, in a closed space that affords privacy equivalent to that af-

New single-aisle aircraft with 125+
seats, ordered 10 years or delivered
12 years after effective date, or on
new type-certificated aircraft designs
filed 1 year after effective date.

Discussion
I. Short-Term Improvements

A. Overview
1. NPRM and Comments

The Part 1 NPRM addressed
accessibility improvements that could
be implemented on a relatively short-
term basis that did not involve
expanding the size of the lavatory itself.
These improvements included
accessible lavatory interiors,
information and training requirements,
and improvements to the aircraft’s
OBW. In general, the NPRM proposed
performance standards rather than
design standards.” The Department also
indicated that it was considering
whether to prohibit the floor
dimensions (footprint) of lavatories from
being further reduced from current
measurements, on the ground that
further reduction would adversely
impact accessibility.

The Department received 336
comments to the Part 1 NPRM during
the original comment period (January 2—
March 2, 2020). The majority of
comments were from individuals. All
individual commenters either expressed
support for the rule, or expressed the
view that lavatories should be larger, or
both. Broadly speaking, disability
advocates expressed a preference for
design standards over performance
standards, observing that design
standards are used for Amtrak and
commuter rail. They supported the
proposal that lavatory footprints should
not be reduced beyond current
measurements. They generally
supported the information and training
requirements. Airlines supported the

7In general, performance standards describe a
function that should be met, but leave flexibility in
how to meet that standard. Design standards
describe a function with greater technical
specificity but may, as a result, limit the ways that
such a standard could be met. Performance
standards are consistent with Executive Order
(E.O.) 12866, section 1(8) (“Each agency . . . shall,
to the extent feasible, specify performance
objectives, rather than specifying the behavior or
manner of compliance that regulated entities must
adopt.”). The Part 1 NPRM referenced DOT Order
2100.6 (2018), which provided guidance regarding
its own rulemaking procedures, including a
preference for performance standards. While the
Department has repealed Order 2100.6, the
adoption of performance standards remains
consistent with E.O. 12866.

Department’s proposed improvements
to lavatory interiors, including the
adoption of performance standards.
They also supported the Department’s
proposals for information, signage, and
procedures for disposing of sharps (such
as needles and syringes) and bio-waste
(defined as any waste containing
infectious materials or potentially
infectious substances). However, they
opposed the Department’s OBW
proposal in its entirety, arguing that the
Department failed to adequately consult
with stakeholders and failed to
adequately consider safety. They also
opposed the position that lavatory
footprints must not be reduced from
current measurements. Aircraft
manufacturers (Airbus and Boeing)
generally supported the Part 1 NPRM.
Airbus generally commented that the
proposals were feasible from an
engineering perspective. Boeing
supported the Department’s view that at
least one lavatory should not be reduced
from existing measurements and
supported the use of performance
standards.

2. OBW Standards—Public Meeting and
Comment

As noted above, the Department and
the Access Board held a joint public
meeting to solicit input from
stakeholders regarding OBW standards.8
The Department indicated that the
meeting was intended to satisfy the
consultation provisions of the
negotiated rulemaking with respect to
OBW standards.® The Department
specifically solicited comment from
disability advocates, airlines, and
aircraft manufacturers regarding all
aspects of OBW design, including but
not limited to costs, benefits, safety

8 Minutes of the meeting are available at https://

www.regulations.gov/document/DOT-OST-2019-
0180-0363.

9 Specifically, the Access Advisory Committee
agreed that the new OBW standards would apply
to aircraft with FAA-certificated seating capacity of
125 seats or more, and that the OBW would: (1)
permit passage in the aircraft aisle; (2) fit within
available stowage space; and (3) not require
modification to lavatory interiors. The stakeholders
further agreed that DOT must “consult with
advocates, airlines, aircraft manufacturers,
manufacturers of OBW, flight attendant
association(s) and other stakeholders in developing
these standards,” and include the new standards in
its NPRM.

considerations, and stowage. The
Department also made significant efforts
to elicit data and comment from OBW
manufacturers themselves, with no
success; OBW manufacturers did not
participate in the meeting or file
comments. During the reopened
comment period, the Department
received a total of 12 comments from
individuals and stakeholders.1® We will
discuss the details of this meeting and
stakeholder comments in greater detail
below.

B. Section-by-Section Analysis

1. Improvements to Existing Lavatory
Interiors

NPRM and Comments

The Department proposed that grab
bars be installed and positioned as
required to meet the needs of
individuals with disabilities. The
proposed rule did not include a specific
weight-support minimum threshold
(e.g., 250 pounds). In keeping with the
Department’s preference for
performance standards, we indicated
that a specific weight threshold would
be unduly prescriptive, and that grab
bars must necessarily support
significant weight in order to adequately
meet the needs of individuals with
disabilities. The Department sought
comment on whether this general
performance standard provides
sufficient guidance to airlines and
lavatory manufacturers. The Department
sought comment on whether a weight-
support minimum threshold is
necessary, and if so, what that threshold
would be. Airlines for America (A4A)
and the International Air Transport
Association (IATA)1? supported the

10PVA, A4A/IATA, the Regional Airline
Association (RAA), Spirit Airlines, Boeing, Airbus,
the Transport Workers Union of America, and five
individuals. PVA’s letter was co-signed by All
Wheels Up, the Christopher & Dana Reeve
Foundation, Cure SMA, the Disability Rights
Education & Defense Fund (DREDF), the Epilepsy
Foundation, Hand in Hand: The Domestic
Employers Network, the Health Equity
Collaborative, the Muscular Dystrophy Association
(MDA), the National Council on Independent Living
(NCIL), the National Disability Rights Network
(NDRN), and the United Spinal Association (United
Spinal).

11 A4A is a trade association representing U.S.
airlines. IATA is a trade association representing
foreign airlines.


https://www.regulations.gov/document/DOT-OST-2019-0180-0363
https://www.regulations.gov/document/DOT-OST-2019-0180-0363
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proposal and asked the Department to
clarify in guidance or in the preamble
that airlines may comply with the
performance standard by reference to
other Federal standards, such as
Americans with Disabilities Act (ADA)
standards. Boeing supported the
Department’s use of performance
standards throughout the Part 1 NPRM.

Next, the Department proposed that
lavatory faucets have controls with
tactile information concerning
temperature. Alternatively, airlines may
comply with this requirement by
ensuring that lavatory water
temperature is adjusted to eliminate the
risk of scalding for all passengers. The
proposed rule would also require that
automatic or hand-operated faucets
shall dispense water for a minimum of
five seconds for each application or
while the hand is below the faucet.
Here, A4A and IATA asked the
Department to consider the increased
chance of wasted water.

Next, the Department proposed that
attendant call buttons and door locks
must be accessible to an individual
seated in the lavatory. We sought
comment on whether to further define
“accessible” with respect to call buttons
and door locks. For example, we sought
comment on whether they should be
discernible through the sense of touch
and/or through specific means of
communication such as braille, or
whether airlines should be permitted to
develop their own methods of providing
accessibility. On this topic, the
Consortium for Constituents with
Disabilities (CCD) 12 and the Ability
Center of Greater Toledo urged the
Department to require that buttons and
door controls be marked to assist
passengers with visual disabilities by
using braille, large font, contrasting
colors, and embossed symbols.

Next, the Department proposed that
lavatory controls and dispensers must
be discernible through the sense of
touch, and that operable parts of the
lavatory must be operable with one
hand and not require tight pinching,
grasping, or twisting of the wrist. In the
preamble to the proposed rule, we noted
that such requirements would apply if
those accessible operable parts are
reasonably available and certificated for
the applicable aircraft type. We sought
comment on the availability of
accessible controls and other lavatory
parts that are operable by passengers
with disabilities, along with the costs
and benefits of requiring such accessible

12CCD is a coalition of disability advocacy
organizations including but not limited to the
American Council of the Blind, the American
Federation of the Blind, and the DREDF.

controls. The Ability Center of Greater
Toledo indicated that if automatic
faucets are not available, lever faucet
handles should be used as opposed to
knobs so that the faucet is operable with
one hand and does not require tight
pinching. A4A and IATA urged the
Department to state in the regulatory
text, rather than the preamble, that such
requirements would apply if those
accessible operable parts are reasonably
available and certificated for the
applicable aircraft type. They indicated
that they did not want to be in the
position of filing “waivers” to establish
that such parts are not available.

Next, the Department proposed to
require the lavatory door sill to provide
minimum obstruction for the passage of
an OBW, consistent with applicable
safety regulations. The Department
recognized that door sills must prevent
the spillage of water into the aircraft
cabin. The provision was intended to
promote accessibility without
compromising safety. We sought
comment on whether the term
“minimum obstruction” should be
further defined and if so, what that
definition should be. The comments
that we received on this issue supported
the proposed rule as written.

Next, recognizing that adequate toe
clearance is necessary to permit the
OBW to maneuver into and out of the
lavatory, the Department proposed to
require airlines not to reduce toe
clearance below the current
measurements of the lavatory. The
Department sought comment on this
proposed provision and on whether the
term “‘toe clearance” should be
specifically defined. Here, the Open
Doors Organization remarked that toe
clearance should be clearly identified,
“with minimum measurements
determined by industry experts.”
Airlines supported the provision as
written. Boeing suggested that the rule
be amended to provide that “toe
clearance must not be reduced from
current measurements applicable to the
selected lavatory existing design.”
Airbus suggested that “alternatively, toe
clearance reduction can be compensated
by design measures to achieve
equivalent performance by wheelchair
users.”

Finally, the Department proposed that
airlines must provide a visual barrier,
on request, for passengers with
disabilities who may require the use of
the lavatory but who cannot do so with
the door closed. The purpose of the
visual barrier is to afford passengers
with disabilities a level of privacy
equivalent to that afforded to
ambulatory users. We sought comment
on the means by which this proposed

visual barrier may be installed and
operated in an efficient and cost-
effective manner, consistent with the
privacy interests of passengers entering
and using the lavatory. One disability
advocate (Christopher Wood, of Flying
Disabled) remarked that a curtain would
be an inappropriate visual barrier, and
that the barrier should be rigid and
lockable. In contrast, Boeing urged the
Department to clarify that an opaque
curtain would be a barrier that provides
“substantially equivalent” privacy. A4A
and IATA commented that the
Department should confirm or clarify
that the barrier must provide
“substantially equivalent” privacy only
in the visual sense. They remarked that
DOT should clarify that airlines have
flexibility to choose the best barrier for
their aircraft, and the barrier does not
have to be permanent or physically
attached to the aircraft. They also
commented that the barrier requirement
should only apply to aft-facing
lavatories or the SpaceFlex models on
Airbus A320 aircraft because barriers on
mid or forward lavatories pose safety
and security hazards. Spirit asked the
Department to clarify that airlines
should not be required to change aircraft
interiors to accommodate a barrier.
Spirit also stated that airlines should be
deemed compliant if they use all
reasonable efforts to put up an
appropriate barrier but cannot.

The Department proposed that
lavatories on new aircraft with an FAA-
certificated maximum capacity of 125
seats or more should have these
accessible features. The Department
expressed the view that because aircraft
with fewer than 125 seats tend to be
shorter-haul aircraft, with shorter flight
times, it may not be cost-beneficial to
require interior improvements to
lavatories on those aircraft. The
Department sought comment on this
issue.

PVA 13 urged the Department to “fully
consider” requiring improved lavatory
interiors on smaller aircraft. Open Doors
and the Ability Center of Greater Toledo
commented that these requirements
should apply to lavatories on aircraft
with a capacity of 60 or more, because
the improvements do not require
expanding the footprint of the lavatory
itself. Airlines supported the proposed
rule as written, with IATA asking the

13PVA’s comment to the Part 1 NPRM was
cosigned by Access Living of Metropolitan Chicago,
American Association of People with Disabilities,
Autistic Self Advocacy Network, Arc of the United
States, Bazelon Center for Mental Health Law,
Christopher and Dana Reeve Foundation, the
DREDF, Epilepsy Foundation, MDA, NCIL, NDRN,
National Multiple Sclerosis Society, and United
Spinal.
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Department to clarify that the rule
applies to newly manufactured aircraft,
rather than existing aircraft that are
newly acquired by the carrier.

DOT Response

After carefully considering the
comments, the Department has decided
to adopt requirements for lavatory
interiors mostly as proposed. With
respect to grab bars, the rule text
provides that they must be “provided
and positioned as required to meet the
needs of individuals with disabilities.”
Complying with ADA grab bar standards
would be an acceptable way to comply
with this provision.

With respect to the provision that
“attendant call buttons and door locks
must be accessible to an individual
seated in the lavatory,” we agree with
CCD’s comment that these elements
must be readily usable by passengers
with visual disabilities. While the rule
does not specifically prescribe how
airlines must comply with this
provision, we agree that features such as
braille, large font, contrasting colors,
and embossed symbols are all available
means of compliance.

With respect to the provision that
“lavatory controls and dispensers must
be discernible through the sense of
touch, and that operable parts of the
lavatory must be operable with one
hand and not require tight pinching,
grasping, or twisting of the wrist,” we
agree with airlines’ request that they
should not be held responsible for
obtaining lavatory controls and
dispensers that meet those standards if
those accessible operable parts are not
reasonably available and certificated for
the applicable aircraft type. The
Department specifies in the rule text
that an airline is not responsible for
acquiring such lavatory controls and
dispensers so long as an airline makes
reasonable efforts to purchase such
items and informs the Department of the
unavailability despite the airline’s
reasonable efforts. In these situations,
the Department requires airlines to
purchase lavatory controls and
dispensers that comply with as many
requirements as set forth. For example,
as the Ability Center of Greater Toledo
noted, if automatic faucets are not
available, lever faucet handles should be
purchased as opposed to knobs so that
the faucet is operable with one hand.

We have adopted, as proposed, the
requirement that toe clearance not be
reduced below current measurements.
We have determined that it is not
necessary to require that toe clearance
should be set with minimum
measurements determined by industry
experts, because a performance-standard

approach still ensures that the OBW is
able to maneuver into and out of the
lavatory while providing flexibility to
airlines in how this is done. The
purpose of adequate toe clearance is to
permit the passenger to access the
lavatory by means of the OBW (for
example, partial entry of the OBW in a
forward-facing position to facilitate a
stand-and-pivot maneuver).14 Airlines
may or may not find it necessary to
increase toe clearance within the
interior of the lavatory to meet this
OBW performance standard, depending
on the design of their lavatories and
OBWs. However, we prohibit airlines
from reducing existing toe clearance to
prevent reduction in accessibility.

Next, we will adopt as written the
proposed rule text relating to the visual
barrier. The text states that ‘‘the aircraft
must include a visual barrier that must
be provided upon request of a passenger
with a disability. The barrier must
provide passengers with disabilities
using the lavatory (with the lavatory
door open) a level of privacy
substantially equivalent to that provided
to ambulatory users.” The barrier does
not need to be permanent or physically
attached to the aircraft to afford that
level of privacy. The term “‘visual
barrier” adequately indicates that the
privacy is of a visual nature. In sum, we
believe that the proposed rule text
provides sufficient flexibility for airlines
to provide the necessary privacy
without compromising safety. We do,
however, clarify in rule text that visual
barriers are only appropriate as a short-
term accessibility improvement. They
will not be an appropriate means of
providing privacy for the larger
lavatories that will be required in the
longer term.

Finally, we remain of the view that
changes to lavatory interiors should be
provided on new single-aisle aircraft
with an FAA-certificated maximum
seating capacity of 125 or more, because
such aircraft tend to operate longer
flights where the need for a lavatory
access is greatest. As the Regulatory
Impact Analysis explains, single-aisle
aircraft with at least 125 seats are used
for most domestic flights in the United
States (67% in 2021) and are

14 See Comment of ACCESS Advisory Committee
member Katharine Hunter-Zaworski, Oregon State
University, at 3 (“Toe clearance measurements are
dependent on the design of the OBW. Prior design
work has clearly shown that increasing the toe
clearance under cabinets increases the overall
accessibility of the lavatory by increasing
maneuvering space. The height of the footrest on
OBW is dependent on the design of the OBW. The
fact that both the OBW and lavatory design affect
toe clearance illustrates the need to consider the
OBW and lavatory as a system when establishing
regulatory requirements on either one.”)

increasingly used for longer flights due
to improvements in fuel efficiency and
range. In response to IATA’s comment,
we believe that the rule text already
adequately conveys that the rule applies
to newly manufactured aircraft
delivered three years after the effective
date of the final rule, rather than
existing aircraft that are newly acquired
by an airline.

2. Retrofitting
NPRM and Comments

The Department proposed that
retrofitting of lavatories on aircraft
currently in service would not be
required; however, if an airline replaces
a lavatory three years or more after the
effective date of the rule, airlines would
be required to install a lavatory that
meets the new requirements. Under this
proposal, “a lavatory is not considered
replaced if it is removed for specified
maintenance, safety checks, or any other
action that results in returning the same
lavatory into service.” For retrofitted
lavatories, there would be no
requirement to install a visual barrier if
doing so would obstruct the visibility of
exit signs.

A4A and IATA suggested that DOT
clarify in the preamble to the final rule
that to trigger the new compliant
lavatory, airlines must totally replace
the lavatory shell, not only replace
limited components. Boeing suggested
that the Department clarify that
retrofitting would not be required for
“any other action that results in
returning the same lavatory part number
or lavatory with the same design intent
into service.” Boeing reasoned that
“there may be instances where, during
a heavy maintenance check, a lavatory
is removed and must be replaced with
a new lavatory of the same part number
or design intent.”

DOT Response

We have decided to adopt the final
rule as proposed. The text provides that
“‘a lavatory is not considered replaced if
it is removed for specified maintenance,
safety checks, or any other action that
results in returning the same lavatory
into service.” In our view, the regulatory
text adequately explains what
constitutes a replacement lavatory that
triggers installation of a compliant
lavatory.15 We reject Boeing’s

15We also note that this retrofitting provision,
which requires retrofitting on a lavatory-by-lavatory
basis rather than a component-by-component basis,
is consistent with prior law. See now-repealed
section 382.63(c) (““You are not required to retrofit
cabin interiors of existing aircraft to comply with
the requirements of this section. However, if you
replace a lavatory on an aircraft with more than one
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suggestion that retrofitting is not
required if the airline wishes to replace
an existing lavatory with a new lavatory
of the same part number or design
intent. To the contrary, the Department
is of the view that this is the type of
replacement where the airline would be
required to install a compliant lavatory.

3. Training
NPRM and Comments

The Department proposed training
and information requirements that
would apply to airlines operating
aircraft with an FAA-certificated
maximum capacity of greater than 60
seats (i.e., airlines that do not qualify as
small businesses under 14 CFR 399.73).
The training and information
requirements would apply to the
airlines’ operations generally, not to the
operation of any specific aircraft. These
provisions would apply three years after
the effective date of the final rule.

Specifically, the Department proposed
to require airlines to train flight
attendants to proficiency on proper
procedures for assisting qualified
individuals with disabilities to and from
the lavatory from the aircraft seat.16
Such training would include annual
hands-on training on the retrieval,
assembly, stowage, and use of the
aircraft’s OBW, and training regarding
the accessibility features of the lavatory.
The Department sought comment on
whether annual training is necessary, or
whether a different frequency of training
would be more appropriate.

Stakeholders generally supported this
proposal. PVA contended that the rule
should include training on “any
assembly or modifications to
accessibility features” of accessible
lavatories.’” PVA reasoned that certain
lavatories, such as the SpaceFlex
lavatory installed on certain Airbus
aircraft, require flight attendants to
remove a partition to create a larger
lavatory space. A4A supported the rule
as written without the phrase suggested
by PVA. A4A also stated that DOT
should consider hands-on training on a
phased-in schedule, combined with
online/video training. A4A
recommended that DOT clarify exactly
what constitutes hands-on training of

aisle, you must replace it with an accessible
lavatory.”)

16 Airlines are already required to train their
personnel to proficiency on the airline’s procedures
concerning the provision of air travel to passengers
with a disability, including the proper and safe
operation of any equipment used to accommodate
passengers with a disability. 14 CFR
382.141(a)(1)(ii).

17 This phrase was included in the original Term
Sheet reflecting the stakeholders’ agreement. In the
Part 1 NPRM, DOT declined to include this phrase.

interior lavatory features. A4A also
argued that it is not feasible to provide
hands-on training for retrieval and
stowage of OBWs on every aircraft type,
so the training should only address
following instructions on how to stow
and retrieve any type of OBW. Finally,
A4A asserted its belief that DOT has not
conducted a complete analysis of the
costs of hands-on training, but A4A did
not supply any such data to assist the
Department’s analysis. IATA indicated
that DOT should clarify specifically
whether contractor employees are
included, or instead clarify that the rule
only applies to flight attendants. IATA
expressed the view that annual hands-
on training is onerous, and that DOT did
not adequately consider the costs of
training and constructing lavatory
mockups. Spirit expressed safety
concerns to the extent that the rule
requires flight attendants to lift
passengers out of their seats, because
many contracts limit flight attendants
from lifting more than 50 pounds.
Responses to these comments pertaining
to the economic analysis can be found
in the RIA.

At the OBW public meeting held in
December 2021, stakeholders discussed
whether to clarify that the training
requirements should include the
“transfer features” of the OBW. In
supplemental comments, A4A and
IATA indicated that they supported this
amendment. RAA, representing regional
airlines, asked the Department to clarify
that staff must only be trained with
respect to each airline’s operational
environment.

DOT Response

After review of the comments, we are
adopting training requirements largely
as proposed. In our view, annual hands-
on training is necessary and appropriate
with respect to any OBW that the flight
attendant may be required to retrieve,
use, and stow. We are also persuaded by
PVA’s comment to specifically include
training on “any assembly or
modifications to accessibility features”
of a lavatory. Such an addition would
make it clear that airlines are required
to provide hands-on training with
respect to elements such as the movable
partition of a SpaceFlex lavatory,
because such a partition would be an
“accessibility feature” of the lavatory.
Also, the training requirements apply
only to flight attendants rather than off-
aircraft contractors because flight
attendants would be the staff that assist
passengers in flight to access the
lavatory.

We agree with the stakeholders’
suggestion to clarify that training must
include the “transfer features’ of the

OBW. In response to Spirit’s comment,
we note that while the rule would
require flight attendants to assist
passengers in transferring to and from
the OBW, and maneuvering the OBW to
and from the lavatory, it does not
necessarily require staff to lift
passengers. In other words, flight
attendants are required to assist the
person with a disability to transfer to
the aisle chair as best as they can but
may not be able to physically lift or
carry the person even with the use of a
sliding board. We have not amended the
rule text to clarify that staff must only
be trained with respect to each airline’s
operational environment, because we
believe that the rule is already
sufficiently clear on that point.

4. Information
NPRM and Comments

The Department proposed to require
airlines to provide information, on
request, to qualified individuals with a
disability or persons making inquiries
on their behalf concerning the
accessibility of aircraft lavatories. We
proposed that this information must
also be available on the carrier’s
website, and in printed or electronic
form on the aircraft, including picture
diagrams of accessibility features in the
lavatory and the location and usage of
all controls and dispensers. We stated
that the intent of this proposal is to
provide passengers with accurate
information about the types of
accessibility features that will be
available on the aircraft, so that
passengers may plan their flights
appropriately.

PVA urged the Department to require
that this information be “affirmatively
sent” to anyone who self-identifies as
using a mobility device or a service
animal. In response to the Part 2 NPRM,
NDRN noted that many airlines with
relatively accessible lavatories in their
fleet (such as the Airbus SpaceFlex) do
not make clear to passengers whether
their specific flight actually includes
such a lavatory. RAA, representing
regional carriers, urged the Department
to reconsider the website requirement.
RAA explained that the vast majority of
its airline members are operating
carriers that do not market flights or sell
tickets. RAA explained that its members
operate flights through agreements with
larger mainline partners (marketing
carriers) who are responsible for
providing flight information to the
public. RAA contended that because the
traveling public rarely visits RAA
members’ websites, the more
appropriate rule would be to apply the
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information requirements to marketing
carriers.

DOT Response

On further review of this provision,
and after reviewing the comments, we
believe it is appropriate to clarify the
Department’s intent with respect to
information on accessibility of aircraft
lavatories. First, rather than broadly
requiring airlines to provide information
regarding ‘“‘the accessibility of aircraft
lavatories,” the final rule specifies that
the information must include, at a
minimum, information about the
accessibility features of aircraft
lavatories that are set forth in § 382.63(f)
(relating to lavatory interiors). This
change is consistent with the proposed
requirement that the information must
include picture diagrams of accessibility
features in the lavatory and the location
and usage of all controls and dispensers.

We also note that, consistent with the
current requirements of part 382, this
information must be flight-specific to
the extent possible. Specifically, a
different provision of part 382 states
that carriers must provide, on request,
certain information “concerning the
accessibility of the aircraft expected to
make a particular flight,” including
“whether the aircraft has an accessible
lavatory.” 18 Under current rules, that
information “must be specific to the
aircraft you [airlines] expect to use for
the flight unless it is unfeasible for you
to do so (e.g., because unpredictable
circumstances such as weather or a
mechanical problem require
substitution of another aircraft that
could affect the location or availability
of an accommodation).” In keeping with
current rules, this final rule requires
airlines to provide the required
information regarding the accessibility
of lavatory features on a flight-specific
basis.19

We do find persuasive RAA’s
comment that the website requirement
should not apply to operating carriers
that do not market flights or sell tickets.
In situations where the operating and
marketing carrier are different entities,
the operating carrier is the airline that
flies the aircraft while the marketing
carrier is the airline that sells the ticket
and generally provides flight-specific
information to the public. Under this
rule, marketing carriers will have the
responsibility to provide information on
their website concerning the
accessibility of aircraft lavatories. We

1814 CFR 382.41(e). We have amended
§382.41(e) to add a cross-reference to the
provisions of this final rule.

19 While the rule, as written, does not require
airlines to provide information regarding the
aircraft’'s OBW, we encourage airlines to do so.

have amended the final rule
accordingly.

5. International Symbol of Accessibility
NPRM and Comments

The Department proposed to require
airlines to remove the International
Symbol of Accessibility from new and
in-service aircraft that are equipped
with lavatories that are not capable of
facilitating a seated independent
transfer (i.e., a transfer from an OBW to
the toilet seat without requiring the use
of an assistant). In the Part 1 NPRM, we
noted that removal of the symbol is the
only proposed requirement that would
apply to existing in-service lavatories,
and to lavatories on aircraft with FAA-
certificated maximum capacity of fewer
than 125 seats. We noted that the goal
is to provide greater consistency
regarding the use of the symbol.

Stakeholders generally supported this
provision. Airlines, while in favor of the
rule, commented that DOT had not
adequately considered the cost of such
removal (without providing data to
assist in the Department’s analysis).

DOT Response

We adopt the proposal as written. In
addition, we are requiring airlines to
include the International Symbol of
Accessibility if the lavatory is capable of
facilitating a seated independent
transfer. As noted above, the
Department’s intent is to provide greater
consistency as to the meaning of the
symbol as it applies to lavatories on
single-aisle aircraft. Accordingly, it is
appropriate to specify when the symbol
must be applied, as well as when it
must be removed. We note that at
present, the additional cost of this
provision will be relatively low, as few
lavatories on single-aisle aircraft are
capable of facilitating a seated
independent transfer. As fully
accessible lavatories become more
commonplace, we expect the proper use
and application of the symbol to grow.

6. Procedures for Sharps and Bio-Waste
NPRM and Comments

The Department proposed to require
airlines to develop and, on request,
inform passengers about their
procedures for disposing of sharps and
bio-waste. The Department reasoned
that as lavatories on single aisle aircraft
become more accessible, they may be
used increasingly as a location where
passengers with disabilities may
perform personal functions which
require the disposal of sharps and bio-
waste. Like the information and training
requirements, the proposed rule would
apply to airlines that operate aircraft

with a maximum FAA-certificated
capacity of more than 60 seats.

All responses to this proposal were in
support. A4A and IATA asked the
Department to clarify that airlines are
not required to provide special facilities
or equipment for disposal.

DOT Response

We adopt the proposal as written. The
intent of the rule is to require airlines
to develop procedures for sharps and
bio-waste disposal and to inform
passengers of those procedures on
request. The rule does not require any
specific type of disposal procedures;
similarly, the rule does not require
airlines to provide special facilities or
equipment for disposal.

7a. OBW Features
NPRM and Comments

As a first step in developing proposed
OBW standards for the Part 1 NPRM, the
Department asked the Access Board to
develop advisory guidelines for
technical assistance. The Department
then adapted the Access Board’s design
standards into more flexible
performance standards. The Department
proposed that airlines could use the
Access Board’s design standards as one
method of compliance. In the Part 1
NPRM, the Department proposed that
the OBW have the following features:

(1) it must be maneuverable both
forward and backward through the
aircraft aisle by an attendant;

(2) it must be maneuverable in a
forward orientation partially into at
least one aircraft lavatory to permit
transfer from the on-board wheelchair to
the toilet; 20

(3) it must be maneuverable into the
aircraft lavatory in a backward
orientation to permit positioning over
the toilet lid without protruding into the
clear space needed to completely close
the lavatory door (an over-the-toilet, or
“OTT” feature);

(4) the height of the OBW seat must
align with the height of the aircraft seat
so as to facilitate a safe transfer between
the OBW seat and the aircraft seat;

(5) it must have wheels that lock in
the direction of travel, and that lock in
place so as to permit safe transfers, with
any other moving parts being capable of
being secured such that they do not
move while the occupied OBW is being
maneuvered;

20 The goal of this requirement is to accommodate
passengers who can enter the lavatory using a
“stand-and pivot” maneuver. Specifically, the
passenger would approach and partially enter the
lavatory while seated on the OBW, then stand and
pivot 180 degrees to the toilet, at which point the
OBW would be removed and the door would be
closed.
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(6) when occupied for use, it shall not
tip or fall in any direction under normal
operating conditions;

(7) it must have a padded seat and
backrest, and must be free of sharp or
abrasive components;

(8) it must have arm supports that are
sufficiently structurally sound to permit
transfers and repositionable so as to
allow for unobstructed transfers;
adequate back support; torso and leg
restraints that are adequate to prevent
injury during transport; and a unitary
foot support that provides sufficient
clearance to traverse the threshold of the
lavatory and is repositionable so as to
allow for unobstructed transfer, with all
restraints operable by the passenger; and

(9) it must prominently display
instructions for proper use.

As noted above, the Department then
held a public meeting to solicit
additional comment and data regarding
OBW standards. At the meeting, a
representative of PVA expressed
support for the OBW provisions set
forth in the Part 1 NPRM but indicated
that they should be expressed as design
standards rather than performance
standards.

A4A and IATA expressed support for
many of the Department’s OBW
proposals. However, they expressed
significant design, cost, and safety
concerns regarding the Department’s
proposal that the OBW be maneuverable
into the lavatory in a backwards
position such that it would be
positioned over the closed toilet seat
(the OTT feature). A representative of
the Volpe Center, which performed the
regulatory analysis on the Part 1 NPRM,
asked questions of the meeting
attendees about the feasibility and cost
of manufacturing OBWs with an OTT
feature. This individual noted that the
OTT feature could be implemented
either by (1) manufacturing different
OBWs to accommodate different toilet
seat heights, or (2) by manufacturing a
single adjustable OBW that
accommodates multiple toilet seat
heights. This commenter noted that
neither product exists on the market
today, and that the cost and feasibility
of producing either design is largely
unknown. An engineer from the
University of Hamburg, which
developed the original prototype of the
OTT design, indicated that an OBW
with a height fixed to the toilet lid may
be problematic in terms of transfers to
and from the aircraft seat, while
adjustable-height OBWs pose different
design challenges.

In supplemental comments following
the OBW meeting, PVA again expressed
support for the proposed design
features, but urged the Department to

adopt design standards. A4A and IATA
expressed strong support for all of the
proposed OBW design features, except
for element (3) (the OTT feature). They
urged the Department to withdraw this
proposal based on safety and feasibility
concerns. Specifically, they argued that
the Department lacked data from which
to conclude that such a feature can be
manufactured at all, let alone that it
would meet FAA safety standards. They
expressed concerns that the design may
add weight, complexity, and safety
hazards to the OBW, particularly if the
OTT design is adjustable to fit over
toilet lids of various sizes. They also
noted that the Department has limited
data from which to estimate the costs of
designing and manufacturing such a
device. Airlines urged the Department
to continue to consult with stakeholders
regarding the OTT feature, but not to
impose the requirement in a final rule.

Airbus commented that it generally
supported the Department’s
performance standards. However,
Airbus expressed concern that a fully
compliant OBW may be too large to be
transported down the aircraft aisle or
into the lavatory, or stowed in existing
spaces. Airbus also noted that the OTT
feature would not be necessary on its
accessible Airbus A220 lavatories,
because that lavatory was designed to
facilitate an independent transfer using
the aircraft’s existing OBW.

The Department proposed that these
new OBW features should be required
on new single-aisle aircraft with a
maximum FAA-certificated capacity of
125 seats or more. In this way, the OBW
provisions mirror the provisions relating
to the accessible features of lavatory
interiors. Again, the Department
reasoned that larger aircraft tend to
conduct longer flights where the need to
access the lavatory may be greatest.

PVA urged the Department to
“seriously consider”” expanding these
OBW standards to smaller aircraft. The
Ability Center of Greater Toledo agreed,
noting that individuals may have the
need to access lavatories on shorter
flights as well. A4A urged the
Department not to expand OBW
standards to smaller aircraft unless the
Department engaged in a full
consultation process to determine
feasibility, safety, and costs. A4A noted
that smaller aircraft have smaller aisles,
smaller lavatory entrances, smaller
stowage spaces, and fewer crew
resources.

DOT Response

After review of the Part 1 NPRM
comments, the information gathered at
the OBW public meeting, and the post-
meeting supplemental comments, we

have decided to finalize these OBW
provisions largely as proposed, with one
important amendment. We remain of
the view that performance standards
provide meaningful guideposts for
safety and accessibility while providing
stakeholders flexibility and the
opportunity to innovate in how to meet
those standards. We also remain of the
view that these new OBW standards
should apply to new aircraft with a
maximum capacity of 125 seats or more,
because those aircraft tend to fly longer
routes where the need for lavatory use
in flight is greatest.

However, we have reconsidered the
proposal to require that the OBW must
be maneuverable into the aircraft
lavatory in a backward orientation to
permit positioning over the toilet lid
without protruding into the clear space
needed to completely close the lavatory
door (the OTT requirement above). The
purpose of the proposed OTT
requirement was to assist passengers
with significant mobility impairments
who cannot use the “stand-and-pivot”
maneuver to enter the lavatory. The
OTT requirement was intended to allow
such passengers full access to the
lavatory space while still seated on the
OBW to permit non-toileting functions
such as catheterization.

We recognize that members of the
ACCESS Advisory Committee saw and
used a simple prototype OBW with an
OTT feature developed by the
University of Hamburg. On the other
hand, since the development of that
prototype in 2016, we have seen no
evidence that it is feasible to
manufacture a fully compliant OBW
with an OTT feature. The costs of
developing such a device remain
unknown. We also share stakeholders’
concerns about the complexity and
safety of such a device, particularly if it
is adjustable to accommodate various
aircraft seat heights and toilet seat
heights. Accordingly, we have
eliminated this requirement.

We remain concerned, however, about
lavatory accessibility for passengers
who are unable to use the stand-and-
pivot maneuver. We also recognize that
an OTT design may not be the only
method for accommodating such
passengers. For example, certain Airbus
SpaceFlex lavatories are large enough to
accommodate an OBW inside the
lavatory space without the use of an
OTT design. Accordingly, rather than
specifically mandating an OTT design,
we have adjusted this requirement to
broadly state that the OBW must be
maneuverable into the aircraft lavatory
without protruding into the clear space
needed to completely close the lavatory
door. If the lavatory itself is not large
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enough to accommodate an OBW
without an OTT feature, and an OBW
with an OTT feature is not available,
airlines must provide the use of a visual
barrier on request to enable the
passenger to perform lavatory functions
in privacy (see section 7c, below). A
visual barrier would not be an
acceptable means of compliance for
lavatories that are required to be
expanded beyond current
measurements. As for comments to
expand the OBW standards to smaller
aircraft, the Department plans to address
this issue as part of its rulemaking on
Ensuring Safe Accommodations for Air
Travelers with Disabilities Using
Wheelchairs.21

7b. OBW Stowage
NPRM, Public Meeting, and Comment

The Department proposed that
airlines are not required to expand the
existing FAA-certificated on-board
wheelchair stowage space of the aircraft,
or to modify the interior arrangement of
the lavatory or the aircraft, in order to
comply with the OBW provisions of the
rule. During the OBW public meeting,
Airbus and Boeing provided
information regarding available stowage
spaces.

In supplemental comments to the
OBW public meeting, PVA commented
that because OBWs serve a critical
function with respect to lavatory
accessibility, the final rule “should
require an air carrier to use any FAA-
approved OBW stowage location, not
just its preferred or existing stowage
location.” Airlines supported DOT’s
proposal as written. Spirit contended
that if a compliant OBW does not fit in
the existing space, then airlines should
not be required to provide such an
OBW. Spirit also argued that airlines
should not be required to stow the OBW
in an alternate location such as an
overhead bin, this would limit bin space
and raise prices for consumers. They
also expressed safety concerns for flight
attendants if the new OBW weighs more
than 50 pounds.

The Transport Workers Union of
America, AFL-CIO, expressed concerns
regarding the safe operation of OBWs
while in flight, noting that it would be
unsafe to operate them unless the
aircraft is at a safe cruising altitude.
They asked DOT to provide guidance to
the public about when OBWs can be
used.

21RIN 2105—-AF14; https://www.reginfo.gov/
public/do/eAgendaViewRule?publd=202210&
RIN=2105-AF14.

DOT Response

We remain of the view that airlines
should not be required to expand the
existing FAA-certificated on-board
wheelchair stowage space of the aircraft,
or to modify the interior arrangement of
the lavatory or the aircraft, in order to
comply with the OBW provisions of the
rule. These provisions are consistent
with the overarching premise that short-
term solutions should not require
modification of aircraft interiors. On the
other hand, we agree with PVA that we
should amend the final rule relating to
stowage.

We recognize the possibility that
newly compliant OBWs may not fit
within pre-existing OBW stowage
spaces. The rule as proposed could be
reasonably interpreted to read that if the
new OBW does not fit within pre-
existing OBW stowage spaces, then
airlines would not be required to supply
them at all. We agree with PVA that this
is unacceptable. Compliant OBWs will
include important new safety and
accessibility features. Accordingly, the
Department is requiring airlines to stow
the OBW in any other available stowage
space where it can be safely
accommodated (e.g., a stowage closet or
an overhead bin). Airlines are also
required to seek any necessary approval
from the FAA to stow the OBW in this
alternate location. We also note that all
ACAA requirements are subject to safety
restrictions, including the use of the
OBW. We have added rule text
clarifying this point. Airline training
should also make it clear to relevant
staff that OBW stowage spaces does not
affect the options for individuals with
disabilities to stow personal
wheelchairs on board.

7c. Potential Unavailability of Fully
Compliant OBWs

NPRM, Public Meeting, and Comment

In the Part 1 NPRM, the Department
recognized that airlines typically rely on
third parties to develop and
manufacture OBWs, and that an OBW
meeting all of the Department’s
proposed requirements does not
currently exist. Accordingly, the
Department proposed that airlines
would not be responsible for the failure
of third parties to develop and deliver
an OBW that complies with a required
feature described above, so long as the
airline notifies and demonstrates to the
Department that an OBW meeting that
requirement is unavailable despite the
airline’s reasonable efforts.

PVA generally agreed with this
proposal but argued that there should be
a “higher standard of proof.” A4A
strongly supported this provision,

noting that extensive design and testing
is necessary to determine whether an
OBW meeting DOT’s new standards can
be made commercially available and
safely stowable on-board the aircraft.

DOT Response

After review of the comments and on
further consideration, the Department
has decided to amend the final rule in
certain material respects. First, the final
rule clarifies that airlines must acquire
an OBW with as many required features
as are available, even if no OBW is
available that meets all of the required
standards. Next, the final rule relieves
airlines of the burden of proving a
negative: i.e., demonstrating that an
OBW with a required feature is
unavailable despite the airline’s
reasonable efforts. The final rule still
requires airlines to make reasonable
efforts to purchase OBWs with all
required features. If an OBW with a
required feature is unavailable despite
reasonable efforts, airlines must inform
the Department of that fact.Finally, the
Department recognizes that many OBWs
may not be maneuverable in the aircraft
lavatory as required without protruding
into the clear space needed to
completely close the lavatory door (e.g.,
because the OBW is not of an OTT
design and/or because the lavatory itself
is too small to allow full entry of the
OBW). The final rule specifies that if
airlines cannot provide an OBW
meeting that requirement, then they
must provide the use of a visual barrier
on request to enable the passenger to
perform lavatory functions in private.
The intent of this rule is to provide an
option for passengers who cannot enter
the lavatory by performing a stand-and-
pivot from the OBW. The Department
anticipates that while such passengers
may not be able to fully enter the
lavatory, they may be able to perform
non-toileting functions such as
catheterization in the lavatory area
behind a visual barrier.

7d. Replacement of OBWs
NPRM, Public Meeting, and Comment

The Department proposed that if an
airline replaced an OBW on aircraft
with an FAA-certificated maximum
seating capacity of 125 or more on a
date later than three years after the
effective date of the final rule, then the
airline must replace it with an on-board
wheelchair that meets the new OBW
standards. This proposal mirrors the
requirement (described above) relating
to retrofitting and replacement of
aircraft lavatories themselves. A4A
commented that airlines should be
permitted to replace a broken or worn-


https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202210&RIN=2105-AF14
https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202210&RIN=2105-AF14
https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202210&RIN=2105-AF14
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out OBW with a new OBW of the same
part number, and that the new standards
should be required only if airlines adopt
anew OBW design. Airbus commented
that relocating the OBW stowage space
should not count as replacing the OBW.

DOT Response

We are adopting the proposed rule as
written. As written, airlines are
provided a three-year time frame to
acquire compliant OBWs. If an airline
replaces an OBW after that date, it is
reasonable to require airlines to provide
anew OBW that meets DOT’s updated
safety and accessibility standards,
because such OBWs will presumably be
available and on the market by that
time. This rule is also consistent with
the general rule, found at 14 CFR
382.71(b), which states that airlines
must ensure that any replacement or
refurbishing of the aircraft cabin or its
elements does not reduce the
accessibility of that element to a level
below that specified for new aircraft in
part 382.

8. Prohibition on Reducing Existing
Lavatory Footprint

NPRM and Comments

In the Part 1 NPRM, the Department
solicited comment on whether to
prohibit airlines from reducing lavatory
footprints below their current size. The
Department sought comment and data
on the extent to which the footprint of
aircraft lavatories on single-aisle aircraft
has been reduced in recent years, and
the effect that any such reduction has on
accessibility for passengers with
disabilities.

Three disability advocacy
organizations (PVA, the National
Multiple Sclerosis Society and Flying
Disabled) urged the Department to
prohibit further reduction of lavatory
footprints. PVA argued that such a
provision would be consistent with the
spirit of part 382.22 A4A and IATA
urged the Department not to adopt such
a proposal. A4A contended that the
Department does not have baseline data
on current lavatory footprints, and
without that data, it cannot calculate the
cost of the proposal (which may be
significant). IATA argued that if the
lavatory met performance standards,
airlines should be permitted to select a
footprint that is best suited to their
operations. Boeing supported the
Department’s suggestion, reasoning that
maintaining one lavatory on single aisle

22 Specifically, PVA cited 14 CFR 382.71, which
states, ‘““You must ensure that any replacement or
refurbishing of the aircraft cabin or its elements
does not reduce the accessibility of that element to
a level below that specified for new aircraft in this
part.”

aircraft at current size would not further
limit accessibility to the traveling public
as a whole. Like A4A, Boeing noted that
clarity on starting lavatory
measurements would be necessary as
there are a variety of different designs in
the industry.

DOT Response

After reviewing the comments on this
issue, we do not have sufficient data to
prohibit airlines from further reducing
the footprint of lavatories at this time,
though this remains an area of interest
given that the small size of current
lavatories is one significant reason that
they are largely inaccessible today. DOT
may revisit this issue in a future
rulemaking.

9. Effective Date

Airlines are required to comply with
all of the short-term accessibility
improvements discussed above three
years after the effective date of this final
rule. This time frame will allow airlines,
aircraft manufacturers, OBW
manufacturers, and other stakeholders
sufficient time to develop accessible
lavatory interiors, training programs,
accessibility information, compliant
OBWs, and appropriate OBW stowage
space.

I1. Long-Term Improvements
A. Overview

The Department addressed long-term
improvements in the Part 2 NPRM. The
Department proposed to require that
airlines expand the size of at least one
lavatory on new single-aisle aircraft
with an FAA-certificated maximum
capacity of 125 seats or more. The most
significant issue in the NPRM was the
time frame for implementation. The
Department proposed that the rule
would apply to new single-aisle aircraft
ordered 18 years after the effective date
of the final rule, or delivered 20 years
after the effective date of the final rule
(18/20).23 The Department proposed
this time frame because it tracked the
ACCESS Advisory Committee’s
agreement from 2016.24 At the same
time, the Department recognized the
slow pace of this proposed
implementation period, particularly in
light of the roughly six-year delay

231n this document, two numbers separated by a
slash refers to a single implementation period. For
example, “15/17” would mean that the rule applies
to new single-aisle aircraft ordered 15 years after
the effective date of the final rule and delivered 17
years after the effective date of the final rule.

24 As noted above, during the ACCESS Advisory
Committee process, the Department publicly
committed that if the Committee reached
consensus, the Department would propose a rule
tracking that agreement to the extent possible.

between the date of the Committee’s
agreement (in 2016) and the issuance of
the Part 2 NPRM (in 2022). The
Department sought comment and data
on whether and how to accelerate this
implementation period for the final rule.
The comment period closed on May
28, 2022. Broadly speaking, disability
rights organizations supported the rule
but also urged a faster implementation
period. For example, PVA argued that
the Department should subtract the six-
year delay in issuance of the
rulemaking, and therefore that the
requirement for larger lavatories should
apply to aircraft ordered 12 years after
the effective date of the final rule or
delivered 14 years after the effective
date of the final rule (12/14). The MDA
urged the Department to adopt a 10-year
maximum implementation. United
Spinal did not propose a specific time
frame but urged the Department to act
“with all deliberate speed.” Individual
commenters universally supported the
rule but urged the Department for a
faster implementation period. Certain
advocates also urged the Department to
apply the rule to smaller aircraft.
Airlines supported the proposal as
written. A4A/IATA argued that if the
Department reduced the
implementation period, (1) it should be
to 15/17, (2) DOT must fully explain the
basis, data, and information that
justifies its deviation from the original
proposal, and (3) DOT must allow
stakeholders to submit supplemental
comment. Airbus and Boeing supplied
technical comments, with Boeing also
supporting the implementation time
frame as written. DOT’s responses to
these and other significant issues raised
by the commenters are provided below.

B. Section-by-Section Analysis
1. Applicability: Aircraft Size
NPRM and Comments

The Department proposed that larger
lavatories would be required on new
single-aisle aircraft with an FAA-
certificated maximum capacity of 125
seats or more. The Department reasoned
that such aircraft operate a significant
percentage of longer-haul flights, where
the in-flight need for a lavatory would
be greatest. The Department sought
comment on the costs and benefits of
extending the rule to smaller aircraft.
The Department noted that the
Committee considered, but rejected, a
rule that would require accessible
lavatories based on the length of the
flight as opposed to the size of the
aircraft. The Committee also rejected
other approaches such as phased or
tiered approaches to full accessibility.
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Nevertheless, the Department sought
comment on these issues as well.

Two organizations (Open Doors and
Disability Rights PA) urged the
Department to apply the rule to all new
aircraft. Airlines supported the proposal
as written, contending that this standard
captures the near-total volume of U.S.
passenger traffic. A4A and IATA further
stated that aircraft with fewer than 125
seats are only used on short flights, that
requiring accessible lavatories on
smaller aircraft would impose
substantial costs that may increase fares
and potentially disrupt service to
smaller communities, and that there is
no technical solution for accessible
lavatories on these smaller aircraft.25
Spirit Airlines also supported the rule
as written, and further argued that it
should apply on a fleet-wide basis
instead of a route-by-route basis.
Similarly, RAA supported the 125-seat
standard and preferred the seating-
capacity approach instead of a
scheduled-duration approach.2¢ Boeing
commented that the proposed standard
is reasonable, noting that smaller
aircraft are operated on shorter routes,
there is no current technical solution for
smaller aircraft, and lowering the
threshold would increase compliance
costs. Airbus did not comment.

DOT Response

The Department is finalizing this
aspect of the proposal as written. We
recognize that determining a reasonable
threshold for larger accessible lavatories
will always involve a measure of
judgment. On balance, the Department
continues to hold the view that a 125-
seat threshold is reasonable because it
covers a substantial portion of lengthy
flights. As we explain in the RIA, we
chose not to extend the rule to aircraft
with 100 to 124 seats because aircraft of
this size are increasingly rare, leading to
uncertainty about the benefits of
extending the rule to such aircraft. In
contrast, flights on aircraft of 125 seats
or more made up 58% of all flights and
90% of medium- and long-haul flights
in 2021. We do recognize that in
general, as future aircraft become more
efficient, smaller aircraft may
increasingly operate longer flights; if so,
the Department may revisit this issue in
the future. Finally, after reviewing the
comments, we find essentially no
support for alternative standards of
applicability such as scheduled flight
length, or for tiered/phased approaches

25 Comment of A4A/IATA at 16-17.
26 Comment of RAA at 2-3.

to implementing fully accessible
lavatories.2”

2. Lavatory Size: Accommodation of
Passenger and Attendant

NPRM and Comments

The Department proposed that for
applicable aircraft, airlines must include
at least one lavatory of sufficient size to
(1) permit a qualified individual with a
disability equivalent in size to a 95th
percentile male to approach, enter,
maneuver within as necessary to use all
lavatory facilities, and leave, by means
of the aircraft’s on-board wheelchair, in
a closed space that affords privacy
equivalent to that afforded to
ambulatory users; and (2) permit an
assistant equivalent in size to a 95th
percentile male to assist a qualified
individual with a disability, including
assisting in transfers between the toilet
and the aircraft’s on-board wheelchair,
within a closed space that affords
privacy equivalent to that afforded to
ambulatory users.

NDRN commented that the 95th
percentile standard was preferable to
the non-specific standard set forth in the
rule for twin-aisle aircraft lavatories,
which are inconsistent in terms of
accessibility. A4A and IATA supported
the proposal, noting that it tracked the
Committee’s agreement. Airbus
supported the proposal, noting that the
95th percentile overweight/tall U.S.
male is an appropriate reference
measure for an assisted transfer within
the limited space of a lavatory.28 Boeing
argued that the 95th percentile standard
should be placed in guidance, rather
than regulatory text, noting that DOT
took this approach with respect to the
size of twin-aisle aircraft. Boeing also
urged the Department to add that
airlines may use curtains to create the

27 A4A and IATA stated that public comment is
essential to any further adjustments to the
implementation and further suggests that it would
lead to a lack of consistency for no clear benefit.
They specifically oppose different phases of
assisted vs. unassisted transfer, a view shared by
Boeing, who added that such an idea was
specifically rejected in the negotiated rulemaking.
Passenger-advocacy organizations also opposed
additional phases or tiers, largely because they find
them unnecessary. NDRN commented that the
current rulemaking supports attendant-
accommodating lavatories without further phases or
tiers. United Spinal Association and PVA shared
similar views that there should not be further
tiering or phasing, but if such is implemented, it
should not increase the implementation timeframe.

28 Airbus also asked if the Department truly
intended to require a space that accommodates both
a 95th percentile male passenger and a 95th
percentile male attendant at the same time, noting
that this “worst case scenario” would be extremely
rare. We believe that the rule text is sufficiently
clear regarding the intended lavatory size and agree
that the scenario described by Airbus is likely to be
rare.

closed space that affords privacy
equivalent to that afforded to
ambulatory users.

DOT Response

After reviewing the comments, the
Department is finalizing the proposed
rule as written. We have chosen to place
size standards in the rule text, rather
than in guidance, because those
standards are necessary to ensure that
the lavatory is of sufficient size to
accommodate larger passengers and
larger attendants alike. We have not
adopted Boeing’s suggestion that in the
long term, airlines should be permitted
to use curtains to help create a
substantially equivalent privacy space.
Such visual barriers may be necessary in
the short term when lavatories are not
required to be expanded beyond current
measurements. However, such a
solution would be inappropriate in the
long term, given that the Department is
providing airlines and aircraft
manufacturers ample time to engineer
and develop fully compliant solutions.

3. Lavatory Interiors
NPRM and Comments

In the Part 2 NPRM, the Department
included for reference its proposed rules
from the Part 1 NPRM relating to
lavatory interiors. The Department did
not propose new rules for lavatory
interiors that would apply to the larger
lavatories described in the Part 2 NPRM.

PVA noted that passengers with
disabilities should be able to access
flush controls, call buttons, the lavatory
door, the sink, paper towels, and trash
dispenser from a seated position. A4A
supported the proposal as written.
Boeing noted that larger lavatories may
produce situations where certain
controls may not be reachable from a
seated position (on the toilet or on the
OBW).

DOT Response

The Department is adopting the
provisions regarding lavatory interiors
as described above in the discussion of
the Part 1 NPRM. In response to PVA’s
comment, we anticipate that passengers
with disabilities will be able to access,
from a seated position, the components
that they described.

4. Implementation: Effective Date and
Retrofitting

NPRM and Comments

In keeping with its commitment to the
ACCESS Advisory Committee, the
Department proposed to require
accessible lavatories on new single-aisle
aircraft that are: (1) ordered 18 years
after the effective date of the final rule;
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(2) delivered 20 years after the effective
date of the final rule; or (3) part of a new
type-certificated design filed with the
FAA or a foreign carrier’s safety
authority one year after the effective
date of the final rule.29 The Department
also proposed that airlines not be
required to retrofit existing aircraft to
install larger lavatories. This proposal
was consistent not only with the
ACCESS Advisory Committee’s
agreement, but also with existing part
382.30 The Department asked extensive
questions regarding whether and how to
accelerate this time frame for the final
rule, along with the costs and benefits
of doing so.

As noted above, disability advocates
argued for a more accelerated
implementation period. PVA and NDRN
stated that the Department should
deduct the 6-year gap between the
Committee’s agreement and the Part 2
NPRM, for a current implementation
period of 12/14 rather than 18/20. They
argued that this reduction would meet
the parties’ reasonable expectations at
the time the agreement was formed. The
MDA urged the Department to adopt a
10-year maximum implementation.
United Spinal did not propose a specific
time frame but urged the Department to
act “with all deliberate speed,”
including a requirement for retrofitting
when an aircraft is taken out of
service.3! Similarly, advocacy
organizations including AARP,
FlyersRights, Disability Rights
Pennsylvania, Flying Disabled, and
Dementia-Friendly Airports Working
Group all argued for significantly
accelerated implementation. Some
urged retrofitting, and others noted that
DOT required accessible lavatories on
twin-aisle aircraft within only two years
from the date of that rule. FlyersRights
argued that the larger lavatories should
also be required on aircraft

29 Most newly manufactured aircraft are based on
an existing type-certificated design that has already
been filed with the FAA. The intent of the “new
type-certificated design” provision is to require
fully accessible lavatories as part of any newly
designed aircraft, so long as the design is filed more
than one year after the effective date of the rule.
A4A and IATA asked the Department to clarify that
this provision ““is referring to a clean sheet design
(i.e., new TCDS and pursuant to 14 CFR 21.19), not
aircraft that are already type certificated (e.g., B737—
MAX) with amended type certification programs.”
We believe that the rule is adequately clear that this
provision refers to clean sheet designs.

30 See 14 CFR 382.63 (‘““You are not required to
retrofit cabin interiors of existing aircraft to comply
with the requirements of this section. However, if
you replace a lavatory on an aircraft with more than
one aisle, you must replace it with an accessible
lavatory.”)

31 Comment of United Spinal at 2 (“DOT should
require accessible lavatories be installed in all
single-aisle aircraft that are taken out of service for
any other changes to the cabin.”)

manufactured pursuant to amended
type certificates filed three years after
the effective date of the final rule.

Airlines supported the proposed rule
as written. A4A/IATA posited that the
six-year delay identified by PVA was a
result of the Department’s choices and
not those of the stakeholders. A4A/
IATA opposed any reduction in the
rule’s proposed timing and asked for a
full explanation of DOT’s justification
for any accelerated implementation, as
well as additional public comment if
such a reduction would occur. With
those qualifications, A4A/IATA
indicated that it was open to supporting
a 15/17 implementation period. Spirit
Airlines described the timeline as
proposed by the Department as
‘“reasonable.”

As for aircraft manufacturers, Boeing
asked the Department to honor the
timeline of the negotiated rulemaking.32
Airbus did not comment on the
implementation period but noted that
many of its aircraft are already
accessible, with more on the way to
delivery.

DOT Response

After careful consideration of all of
the comments, the Department
concludes that a faster implementation
period is both necessary and
appropriate. First, in our view, requiring
accessible lavatories on an 18/20
implementation period would penalize
passengers with disabilities and other
stakeholders who would benefit from
the rule, for the Department’s own delay
in finalizing the rule. The Department
proposed 18/20 years for the
implementation period to honor the
promise to stakeholders during the
negotiated rulemaking. However, given
the technical feasibility of having
accessible lavatories earlier and the
Department’s position that accessible
toileting is a basic human need and
right, the Department determined that it
is unacceptable to have individuals with
disabilities wait another 18/20 years
after the effective date of the rule. In our
view, reducing the implementation
period by six years would be the
minimum that the Department could do
to maintain the reasonable expectations
of the stakeholders as expressed in the
2016 ACCESS Advisory Committee’s
Term Sheet. Given the significance of
accessible lavatories to passengers with
disabilities and other stakeholders, it is
also appropriate to do more than the

32Boeing provided proprietary information
regarding the options that it has explored and is
currently exploring for providing accessible
lavatory solutions, along with the advantages and
disadvantages of those options as viewed by its
airline customers.

bare minimum. The Department is
mandating implementation on the
fastest basis that is both realistic and
economically feasible. After reviewing
the record of the ACCESS Advisory
Committee and the comments received
to the NPRM, we believe that a 10/12
implementation period for newly-
manufactured aircraft is realistic from a
technological, engineering, and
manufacturing perspective. This is
particularly true given that the core
lavatory specifications found in this
final rule are essentially unchanged
from the 2016 Term Sheet and the 2021
NPRM. In short, we are confident that
technical solutions do exist, and can be
implemented within a 10/12 time frame.
This time frame also allows airlines and
manufacturers time to satisfy existing
orders and deliveries without
interruption.

So far as we can determine, the
primary driver of industry’s concern is
cost, in the form of lost revenue from
removal of seats and/or impingement of
a larger lavatory into space that could be
used for galleys (food and beverage
service).33 As we explain in our
Regulatory Impact Analysis, those costs
may be recoverable in the form of higher
air fares. Moreover, while the
Department could reduce those burdens
by extending the implementation
period, any such extension will
necessarily impose burdens on
passengers with disabilities who will be
forced to wait longer to enjoy the basic
human dignity of being able to use a
lavatory on a long-haul flight.

Our economic analysis reflects that
with a 10/12 implementation period,
that net revenue impacts to airlines will
range from a loss of 1.6 percent to a gain
of less than one percent. Airfare
increases could range from zero to 3 or
4 percent of baseline airfares, depending
on the ability of airlines to pass on
increased costs through increases in
airfare. These are relatively small
impacts considering access to toilets is
a basic human need and should be
available to all.

We have considered the even more
aggressive solution of retrofitting, but
continue to hold the view that
retrofitting should not be required

33 During the Access Advisory Committee
proceedings, industry stakeholders expressed
concern about mandating accessible lavatories in
the middle of an aircraft’s ordering/manufacturing
cycle, and maintaining fleet commonality, (i.e.,
realizing the considerable cost savings that arise
from having predictable features among an aircraft’s
fleet). See https://www.transportation.gov/office-
general-counsel/negotiated-regulations/3rd-
plenary-meeting-%E2% 80 % 93-presentation-
airplane-life-cycle. We have not seen evidence that
a 10/12 implementation period would significantly
impact either of these concerns.


https://www.transportation.gov/office-general-counsel/negotiated-regulations/3rd-plenary-meeting-%E2%80%93-presentation-airplane-life-cycle
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https://www.transportation.gov/office-general-counsel/negotiated-regulations/3rd-plenary-meeting-%E2%80%93-presentation-airplane-life-cycle
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because of cost uncertainties. Similarly,
we have not required accessible
lavatories on amended type-certificated
aircraft earlier than 10/12 because this
could again require either retrofitting or
early replacement of existing aircraft,
which would add significant costs or
may not be technically feasible due to
the production cycle of new aircraft. We
will continue to require accessible
lavatories on new type-certificated
(clean sheet) designs filed with the FAA
or a foreign safety authority more than

1 year after the effective date of the
rule.34

III. Severability

The overall purpose of this rule is to
improve accessibility of lavatories on
single-aisle aircraft in both the short
term and the long term. The short-term
elements include improvements to
lavatory interiors, information
requirements, training requirements,
required procedures for sharps and bio-
waste, removal of the International
Symbol of Accessibility, improvements
to the aircraft’s OBW, and a requirement
for a visual barrier under certain
circumstances. All of these measures are
designed to improve accessibility in the
time period before the size of the
lavatories themselves must be
expanded. The Department finds that
these short-term improvements can
operate independently of the long-term
measures to increase the size of the
lavatory. Moreover, while the short-term
measures form a suite of improvements,
they can each function separately from
each other. For example, the required
standards for an accessible OBW can
function separately from the required
improvements to existing lavatory
interiors.

The long-term improvements include
a lavatory size requirement for the
passenger onboard an OBW, a lavatory
size requirement for the passenger’s
attendant, and a requirement that
airlines provide such lavatories on new
single-aisle aircraft within a 10/12 time
frame as discussed above. These
measures can function separately from
each other and are intended to operate
as such. In the event that a court were
to invalidate one or more of this final
rules unique provisions, the
Department’s intent is that the

34During the Access Advisory Committee
proceedings, stakeholders learned that it took
Bombardier approximately 20 years to manufacture
its C-series aircraft from a clean-sheet design that
included an accessible lavatory. It does not logically
follow, that it necessarily takes 20 years to
implement accessibly lavatory solutions on existing
type-certificated aircraft. As we also explained in
the NPRM, airline customers largely chose not to
select the accessible-lavatory option on the C-Series
(now Airbus A220) aircraft that they ordered.

remaining provisions should remain in
effect to the greatest extent possible.

Regulatory Analyses and Notices

A. Executive Order 12866 (Regulatory
Planning and Review), Executive Order
13563 (Improving Regulation and
Regulatory Review), Executive Order
14094 (Modernizing Regulatory Review)
and DOT Regulatory Policies and
Procedures

This final rule has been determined to
be significant under section 3(f)(1) of
Executive Order 12866 (‘“Regulatory
Planning and Review”’), as amended by
Executive Order 14094, (“Modernizing
Regulatory Review”),35 and under the
Department of Transportation’s
Regulatory Policies and Procedures
because of its considerable interest to
the disability community and the
aviation industry. It has been reviewed
by the Office of Management and
Budget (OMB) under Executive Order
12866. A summary of the Department’s
economic analysis is provided in the
paragraphs to follow, and the complete
Regulatory Impact Analysis is available
in the docket for this rulemaking.

The objective of the rule is to ensure
that passengers with disabilities not
only can access lavatories on single-
aisle aircraft, but also have privacy and
dignity while using the lavatory during
air travel. As such, this final rule
addresses a human rights issue and
promotes freedom to travel for people
with disabilities. The lack of accessible
lavatories on single-aisle aircraft makes
air travel difficult for passengers with
disabilities, especially if they use
wheelchairs and need help transferring
to a lavatory toilet. Some of the
passengers, knowing that they will not
be able to use the lavatory during a
flight, may dehydrate themselves or
even withhold bodily functions so that
they do not need to urinate. These
actions can cause adverse health effects,
including increased chances of urinary
tract infections. Other passengers may
use adult diapers or catheters, which
they may find degrading and
uncomfortable. Some wheelchair users
avoid flying altogether.

The Department has determined that
regulation is necessary because society
cannot count on the private market to
provide accessible lavatories reliably.
The provision of accessible lavatories
involves resource costs, as evident in
the airlines’ comments on the proposed
rule and their reluctance to comply with
the terms they agreed to during a
negotiated rulemaking. Moreover, the
lack of reliable information on

3588 FR 21879 (Apr. 11, 2023).

accessibility means that consumers do
not have an adequate mechanism for
expressing their preferences when they
have a choice between flights with or
without accessible lavatories. This final
rule includes requirements that airlines
provide accurate and consistent
accessibility information under a more
immediate timeframe to address the
information problem. Accurate
information benefits passengers with
disabilities as well as those who simply
would prefer additional space to
perform routine lavatory functions if
presented with the option.

The primary benefits of the rule are
due to expected improvements in the
quality of travel experience for persons
with disabilities who currently
participate in the market for air travel.
In addition, greater convenience and
accessibility could lead passengers with
disabilities to increase their use of air
travel, either by switching from slower
modes of travel or by making more long-
distance trips. Assigning monetary
values to such basic human rights as the
ability to relieve oneself involves
intangible dimensions that are
inherently difficult to quantify. These
values are not necessarily observed in
the market. Nevertheless, the
Department gives full consideration to
such unquantified and non-monetized
benefits in its evaluation of this this
rule. These attributes interact with and
can be difficult to empirically
distinguish from other aspects,
including convenience or reductions in
the amount of time needed for travel
planning or for travel itself, that are
easier to value. Using an estimate of
passengers’ willingness to pay to avoid
inconvenience, the benefits analysis
applies a value of $194 one-way trip to
monetize benefits of accessible
lavatories to passengers with
disabilities.

The cost analysis is premised on the
assumption that installing an accessible
lavatory will require airlines, on
average, to eliminate three passenger
seats per aircraft. The three-seat loss
assumption originated from airline
industry analysis presented early in the
rulemaking proceedings, and the
Department recognizes that there will be
variation in impacts across airlines. The
Department lacks sufficient data to
support an alternative assumption.

Table 1 summarizes the results of the
analysis and the potential economic
effects of the rule over the analysis
timeframe, 2023—-2067. Benefits
analyzed over 2023-2067 are $1 billion
at a 3% discount rate or $571 million at
a 7% discount rate. The loss of three
passenger seats per aircraft results in
societal costs that include lost producer
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surplus due to the reduction in the
number of passengers transported and
the value of lost consumption. There
also are resource costs due to
manufacturing and designing improved
lavatories and on-board wheelchairs as
well as for flight attendant training. The
cost analyzed over 2023 through 2067,
are $459 million at a 3% discount rate
or $228 million at a 7% discount rate.
The rule also could result in a transfer
from passengers to airlines due to
airlines increasing airfares in response
to the reduced supply of seats. The
annualized transfers estimated for the
primary analysis are $2.2 billion at a 3%
discount rate or $1.1 billion at a 7%
discount rate.

Passengers might experience
economic effects in the form of
increased airfares. The primary analysis
estimates that in 2060 when all aircraft
have accessible lavatories, domestic
passengers would pay an additional
$2.54 per ticket on average and
international passengers would pay an

additional $12.28. Passengers flying in
earlier years, when some aircraft would
not have accessible lavatories and
reduced seating, would experience
smaller airfare increases. The increase
in ticket prices and resulting transfer
from passengers offsets the direct
revenue loss to airlines. Analysis of
potential revenue and price effects
suggests that relative to the baseline, net
revenue impacts to airlines will range
from a loss of 1.6 percent loss to a gain
of less than one percent. Airfare
increases could range from zero to 3 or
4 percent of baseline airfares, depending
on the ability of airlines to pass on
increased costs through increases in
airfare. Segments of the market
characterized by a low price elasticity of
demand will experience the largest
potential fare increases, while the most
price sensitive passengers will likely
experience little to no airfare increases.
In any case, the Department does not
view compromises in accessibility as an
acceptable mechanism for airlines to

achieve or maintain lower prices in the
market for air travel when the solution
is technically and economically feasible.

Based upon the economic analysis
and other information received from
stakeholders throughout the rulemaking,
the Department finds that the benefits of
the final rule justify its costs. While the
benefits of the rule have not been
monetized, the available information
sufficiently demonstrates that the status
quo is untenable for passengers with
disabilities who want or need to travel
by air. In the context of the market for
air travel and the airline industry, the
estimated costs and expected impacts to
airfares and industry revenues are
reasonable, especially when viewed
against the lengthy lead time for
compliance and that industry agreed to
make the accessibility improvements
reflected in the final rule in 2016. These
facts considered as a whole provide the
basis for the Department’s reasoned
determination that the benefits of the
rule justify its costs.

TABLE 1—SUMMARY OF ECONOMIC IMPACTS, 2023—-2067

[2021 dollars, millions]

Total ; Total ;
Annualized Annualized
ltem present value o/ A present value o/ i
(3% discount) (3% discount) (7% discount) (7% discount)
BENEFILS ..vieeiiiiii e $21,166 $1,019 $7,282 $571
Costs:
Lost producer surplus ..........ccccoeveeeeniineeennnen. 8,997 433 2,733 214
Value of lost consumption (deadweight loss) 459 22 127 10
Resource costs for lavatories, onboard wheelchairs, and flight at-
tendant training ........ccco i 94 4 48 4
Total societal COStS ....ooooviiiiiiiiei e 9,549 459 2,908 228
[N =Y 1Y 0 1= 1 S 11,616 560 4,374 343
Other economic effects:
Transfers from passengers to airlines ............ccccceeiiiiiiiiiiniiis 44,785 2,157 13,562 1,063

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires an agency to
review regulations to assess their impact
on small entities unless the agency
determines that a rule is not expected to
have a significant economic impact on
a substantial number of small entities. A
direct air carrier or foreign air carrier is
a small business if it provides air
transportation only with small aircraft
(i.e., aircraft with up to 60 seats/18,000-
pound payload capacity). Relative to
typical airlines’ operating costs and
revenues, the impact is expected to be
nonsignificant. We received no
comment on the preliminary finding of
nonsignificance or, more generally, the
potential impact of this rulemaking on
small entities. Therefore, the

Department certifies that this final rule
will not have a significant impact on a
substantial number of small entities.

C. Executive Order 13132 (Federalism)

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132 (“Federalism”). This final rule
does not include any provision that: (1)
on the States, the relationship between
the national government and the States,
or the distribution of power and
responsibilities among the various
levels of government; (2) imposes
substantial direct compliance costs on
State and local governments; or (3)
preempts State law. States are already
preempted from regulating in this area
by the Airline Deregulation Act, 49

U.S.C. 41713. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.

D. Executive Order 13084

This rulemaking has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13084 (“Consultation and Coordination
with Indian Tribal Governments’).
Because this rulemaking does not
significantly or uniquely affect the
communities of the Indian Tribal
governments or impose substantial
direct compliance costs on them, the
funding and consultation requirements
of Executive Order 13084 do not apply.
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E. Paperwork Reduction Act

This final rule adds two new
collections of information that would
require approval OMB under the
Paperwork Reduction Act of 1995 (Pub.
L. 104-13, 44 U.S.C. 3501 et seq.). The
rule requires carriers operating at least
one aircraft with an FAA-certificated
maximum seating capacity of 60 or more
to provide information, on request, to
qualified individuals with a disability or
persons making inquiries on their behalf
concerning, at a minimum, the
accessibility features of aircraft
lavatories set forth in the rule. A
“carrier” is defined as a U.S. citizen or
foreign citizen that undertakes, directly
or indirectly, or by a lease or any other
arrangement, to engage in air
transportation.

This information must be available on
the carrier’s website (if the carrier
markets tickets to the public). The
information must also be provided in
printed or electronic form on the
aircraft, including picture diagrams of
accessibility features in the lavatory and
the location and usage of all controls
and dispensers. Carriers must provide
the information required by this rule
three years after the effective date of the
rule.

Under the Paperwork Reduction Act,
before an agency submits a proposed
collection of information to OMB for
approval, it must first publish a
document in the Federal Register
providing notice of the proposed
information collection and a 60-day
comment period, and otherwise consult
with members of the public and affected
agencies concerning each proposed
collection of information. The
Department has not yet published a
notice of the proposed information
collection because the information will
not be required until three years after
the effective date of the final rule.

F. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
(UMRA) of 1995, 2 U.S.C. 1501, requires
agencies to prepare a written assessment
of the costs, benefits, and other effects
of proposed or final rules that include
a Federal mandate likely to result in the
expenditures by States, local or Tribal
governments, or by the private sector, of
$100 million or more (adjusted annually
for inflation with base year of 1995) in
any one year. The 2021 threshold after
adjustment for inflation is $165 million,
using the Implicit Price Deflator for the
Gross Domestic Product. The
assessment may be included in
conjunction with other assessments, as
it is here.

The final rule is unlikely to result in
expenditures by State, local, or Tribal
governments of more than $100 million
annually. However, it is estimated to
result costs to the airline industry that
may exceed $165 million annually. The
estimated costs are discussed in the
Department’s Regulatory Impact
Analysis.

G. National Environmental Policy Act

The Department has analyzed the
environmental impacts of this action
pursuant to the National Environmental
Policy Act of 1969 (NEPA) (42 U.S.C.
4321 et seq.) and has determined that it
is categorically excluded pursuant to
DOT Order 5610.1C, Procedures for
Considering Environmental Impacts (44
FR 56420, Oct. 1, 1979). Categorical
exclusions are actions identified in an
agency’s NEPA implementing
procedures that do not normally have a
significant impact on the environment
and therefore do not require either an
environmental assessment (EA) or
environmental impact statement (EIS).36
In analyzing the applicability of a
categorical exclusion, the agency must
also consider whether extraordinary
circumstances are present that would
warrant the preparation of an EA or
EIS.37 Paragraph 4.c.6.i of DOT Order
5610.1C categorically excludes
“[alctions relating to consumer
protection, including regulations.”
Because this rulemaking relates to
ensuring both the nondiscriminatory
access to air transportation for
consumers with disabilities, as well as
the safe transport of the traveling public,
this rulemaking is a consumer
protection rulemaking. The Department
does not anticipate any environmental
impacts, and there are no extraordinary
circumstances present in connection
with this rulemaking.

H. Congressional Review Act

Pursuant to Subtitle E of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (the Congressional
Review Act), OMB’s Office of
Information and Regulatory Affairs has
found that this rule falls within the
scope of 5 U.S.C. 804(2).

List of Subjects in 14 CFR Part 382

Air Carriers, Civil rights, Consumer
protection, Individuals with Disabilities,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, the Department of
Transportation amends 14 CFR part 382
as follows:

36 See 40 CFR 1508.4.
371d.

PART 382—NONDISCRIMINATION ON
THE BASIS OF DISABILITY IN AIR
TRAVEL

m 1. The authority citation for part 382
continues to read as follows:

Authority: 49 U.S.C. 41702, 41705, 41712,
and 41310.

Subpart C—Information for
Passengers

m 2.In § 382.41, revise paragraph (e) to
read as follows:

§382.41 What flight-related information
must carriers provide to qualified
individuals with a disability?
* * * * *

(e) Information regarding accessibility
of lavatories (see § 382.63(h)); and

* * * * *

Subpart E—Accessibility of Aircraft

m 3.In § 382.63, add the phrase “not
covered in paragraph (f) of this section”
after the word “‘aircraft” in paragraph
(b), and add paragraphs (f), (g), and (h)
to read as follows:

§382.63 What are the requirements for
accessible lavatories?
* * * * *

(f) As a carrier, you must ensure that
all new single-aisle aircraft that you
operate with an FAA-certificated
maximum seating capacity of 125 or
more that are delivered on or after
October 2, 2026, and on which
lavatories are provided shall include at
least one lavatory that meets the
following specifications:

(1) Grab bars must be provided and
positioned as required to meet the needs
of individuals with disabilities.

(2) Lavatory faucets must have
controls with tactile information
concerning temperature. Alternatively,
carriers may comply with this
requirement by ensuring that lavatory
water temperature is adjusted to
eliminate the risk of scalding for all
passengers. Automatic or hand-operated
faucets shall dispense water for a
minimum of five seconds for each
application or while the hand is below
the faucet.

(3) Attendant call buttons and door
locks must be accessible to an
individual seated within the lavatory.

(4) Lavatory controls and dispensers
must be discernible through the sense of
touch. Operable parts within the
lavatory must be operable with one
hand and must not require tight
grasping, pinching, or twisting of the
wrist. You must comply with these
requirements to the extent that such
accessible components are reasonably
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available and certificated for the
applicable aircraft type. You are not
responsible for acquiring lavatory
controls and dispensers with an
accessible feature described above so
long as you inform the Department of
their unavailability despite your
reasonable efforts.

(5) The lavatory door sill must
provide minimum obstruction to the
passage of the on-board wheelchair
across the sill while preventing the
leakage of fluids from the lavatory floor
and trip hazards during an emergency
evacuation.

(6) Toe clearance must not be reduced
from current measurements.

(7) The aircraft must include a visual
barrier that must be provided upon
request of a passenger with a disability.
The barrier must provide passengers
with disabilities using the lavatory (with
the lavatory door open) a level of
privacy substantially equivalent to that
provided to ambulatory users. Visual
barriers are not an acceptable method of
providing privacy with respect to
lavatories covered in § 382.64.

(g) You are not required to retrofit
cabin interiors of existing single-aisle
aircraft to comply with the requirements
of paragraph (f) of this section.
However, if you replace a lavatory on a
single-aisle aircraft after October 2,
2026, you must replace it with a
lavatory complying with the
requirements of paragraph (f) of this
section. Under this paragraph (g), a
lavatory is not considered replaced if it
is removed for specified maintenance,
safety checks, or any other action that
results in returning the same lavatory
into service. For retrofit lavatories, there
shall be no requirement to install a
visual barrier if doing so will obstruct
the visibility of exit signs.

(h) As a carrier operating at least one
aircraft with an FAA-certificated
maximum seating capacity of 60 or
more, you must comply with the
following requirements:

(1) You must train flight attendants to
proficiency on an annual basis to
provide assistance in transporting
qualified individuals with disabilities to
and from the lavatory from the aircraft
seat. Such training shall include hands-
on training on the retrieval, assembly,
stowage, transfer features, and use of the
aircraft’s on-board wheelchair, and
regarding the accessibility features of
the lavatory, including any assembly or
modifications to accessibility features.

(2) You must provide information, on
request, to qualified individuals with a
disability or persons making inquiries
on their behalf concerning, at a
minimum, the accessibility features of
aircraft lavatories set forth in paragraph

(f) of this section. This information must
also be available on the carrier’s website
(if the carrier markets tickets to the
public), and in printed or electronic
form on the aircraft, including picture
diagrams of accessibility features in the
lavatory and the location and usage of
all controls and dispensers.

(3) You must remove or conceal the
International Symbol of Accessibility
from new and in-service aircraft
equipped with lavatories that are not
capable of facilitating a seated
independent transfer (i.e., a transfer
from an on-board wheelchair to the
toilet seat without requiring the use of
an assistant). You must include the
International Symbol of Accessibility if
the lavatory is capable of providing a
seated independent transfer.

(4) You must develop and, upon
request, inform passengers of trash
disposal procedures and processes for
sharps and bio-waste.

(5) You must comply with the
provisions of this paragraph (h) by
October 2, 2026.

m 4. Section 382.64 is added to read as
follows:

§382.64 What are the requirements for
large accessible lavatories on single-aisle
aircraft?

(a) As a carrier, you must ensure that
all new single-aisle aircraft that you
operate with an FAA-certificated
maximum seating capacity of 125 seats
or more in which lavatories are
provided, shall include at least one
lavatory of sufficient size to:

(1) Permit a qualified individual with
a disability equivalent in size to a 95th
percentile male to approach, enter,
maneuver within as necessary to use all
lavatory facilities, and leave, by means
of the aircraft’s on-board wheelchair, in
a closed space that affords privacy
equivalent to that afforded to
ambulatory users; and

(2) Permit an assistant equivalent in
size to a 95th percentile male to assist
a qualified individual with a disability,
including assisting in transfers between
the toilet and the aircraft’s on-board
wheelchair, within a closed space that
affords privacy equivalent to that
afforded to ambulatory users.

(b) You are not required to retrofit
cabin interiors of existing single-aisle
aircraft to comply with the requirements
of paragraph (a) of this section.

(c) As a carrier, you must comply with
the requirements of this section with
respect to new aircraft that you operate
that were originally ordered after
October 3, 2033, or delivered after
October 2, 2035, or are part of a new
type-certificated design filed with the

FAA or a foreign carrier’s safety
authority after October 2, 2024.

m 5. In § 382.65, add paragraphs (e), (f),
(g), and (h) as follows:

§382.65 What are the requirements
concerning on-board wheelchairs?
* * * * *

(e) As a carrier, you must ensure that
all new single-aisle aircraft that you
operate with an FAA-certificated
maximum seating capacity of 125 or
more that are delivered on or after
October 2, 2026, and on which
lavatories are provided include an on-
board wheelchair meeting the
requirements of this section. The Access
Board’s published nonbinding technical
assistance on aircraft on-board
wheelchairs may be relied upon for
compliance with these requirements.

(1) The on-board wheelchair must be
maneuverable both forward and
backward through the aircraft aisle by
an attendant.

(2) The height of the on-board
wheelchair seat must align with the
height of the aircraft seat so as to
facilitate a safe transfer between the on-
board wheelchair seat and the aircraft
seat.

(3) The on-board wheelchair must
have wheels that lock in the direction of
travel, and that lock in place so as to
permit safe transfers. Any other moving
parts of the on-board wheelchair must
be capable of being secured such that
they do not move while the occupied
on-board wheelchair is being
maneuvered.

(4) The on-board wheelchair shall be
designed not to tip or fall in any
direction under normal operating
conditions when occupied for use.

(5) The on-board wheelchair must
have a padded seat and backrest and
must be free of sharp or abrasive
components.

(6) The on-board wheelchair must
have arm supports that are sufficiently
structurally sound to permit transfers
and repositionable so as to allow for
unobstructed transfers; adequate back
support; torso and leg restraints that are
adequate to prevent injury during
transport; and a unitary foot support
that provides sufficient clearance to
traverse the threshold of the lavatory
and is repositionable so as to allow for
unobstructed transfer. All restraints
must be operable by the passenger.

(7) The on-board wheelchair must be
maneuverable in a forward orientation
partially into at least one aircraft
lavatory to permit transfer from the on-
board wheelchair to the toilet.

(8) The on-board wheelchair must be
maneuverable into the aircraft lavatory
without protruding into the clear space
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needed to completely close the lavatory
door.

(9) The on-board wheelchair must
prominently display instructions for
proper use.

(f) You are not required to expand the
existing FAA-certificated on-board
wheelchair stowage space of the aircraft,
or modify the interior arrangement of
the lavatory or the aircraft, in order to
comply with this section. However, if
the on-board wheelchair that you obtain
does not fit within the original stowage
space, and another space exists (e.g., an
overhead compartment) where the on-
board wheelchair could fit consistent
with FAA safety standards, then you
must stow the on-board wheelchair in
that space and must request any
necessary FAA approval to do so. You
are not required to make the on-board
wheelchair available if the pilot-in-
command determines that safety or
security considerations preclude its use.

(g) You must acquire an OBW that
complies with as many requirements set
forth in paragraph (e) of this section as
are available. You are not responsible
for the failure of third parties to develop
and deliver an on-board wheelchair that
complies with a requirement set forth in
paragraph (e) of this section so long as
you make reasonable efforts to purchase
such an OBW and inform the
Department at the address cited in
§ 382.159 that an on-board wheelchair
meeting that requirement is unavailable
despite your reasonable efforts. If you
cannot provide a wheelchair meeting
requirement (e)(8) of this section despite
your reasonable efforts, then you must
provide, on request, the use of the visual
barrier (e.g., a curtain) described in
§ 382.63(f)(7) to enable the passenger to
perform lavatory functions in privacy.

(h) If you replace an on-board
wheelchair on aircraft with an FAA-
certificated maximum seating capacity
of 125 or more after October 2, 2026,
then you must replace it with an on-
board wheelchair that meets the
standards set forth in paragraph (e) of
this section.

Issued this 25th day of July, 2023, in
Washington, DC.

Peter Paul Montgomery Buttigieg,
Secretary.

[FR Doc. 2023-16178 Filed 7-31-23; 8:45 am]
BILLING CODE 4910-9X-P

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Part 1300, 1302, and 1308
[Docket No. DEA-481]
RIN 1117-AB81

Implementation of the Designer
Anabolic Steroid Control Act of 2014

AGENCY: Drug Enforcement
Administration (DEA), Department of
Justice.

ACTION: Final rule.

SUMMARY: On December 18, 2014, the
Designer Anabolic Steroid Control Act
of 2014 (DASCA) became law. The Act
amended the Controlled Substances Act
to revise and add specified substances
to the definition of “anabolic steroid.”
The Act provided a new mechanism for
temporary and permanent scheduling of
anabolic steroids, and added specific
labeling requirements for products
containing anabolic steroids. The Drug
Enforcement Administration (DEA) is
publishing this rule to amend and
reorganize its regulations to make them
consistent with DASCA regarding the
updated definition, specific substances,
criteria and timeframes applicable to
temporary and permanent scheduling of
anabolic steroids, and labeling
requirements.

DATES: This final rule is effective August
1, 2023.

FOR FURTHER INFORMATION CONTACT:
Terrence L. Boos, Ph.D., Chief (DOE),
Diversion Control Division, Drug
Enforcement Administration; Mailing
Address: 8701 Morrissette Drive,
Springfield, Virginia 22152. Telephone:
(571) 362-3249.

SUPPLEMENTARY INFORMATION: On
December 18, 2014, the Designer
Anabolic Steroid Control Act of 2014,
Public Law 113-260 (128 Stat. 2929)
(DASCA), became law. The purpose of
this final rule is to codify in Drug
Enforcement Administration (DEA)
regulations the statutory amendments to
the Controlled Substances Act (CSA)
made by DASCA. This final rule merely
conforms the DEA’s regulations to the
statutory amendments to the CSA that
have already taken effect, and does not
add additional requirements to the
regulations. Thus, because this rule does
no more than incorporate statutory
amendments into DEA’s regulations,
publishing a notice of proposed
rulemaking and soliciting public
comment are unnecessary; and the rule
is instead being issued as a final rule
effective immediately.

DASCA'’s Changes to the CSA

A House Report for DASCA stated
that the purpose of the Act is “‘to more
effectively regulate anabolic steroids.”
H.R. Rep. No. 113-587, Part 2, at 4
(2014). DASCA makes four changes to
the CSA: DASCA (1) revises and adds
additional substances to the existing
definition of “anabolic steroid” in 21
U.S.C. 802(41); (2) provides a new
mechanism for temporary and
permanent scheduling of anabolic
steroids in 21 U.S.C. 811(i); (3) adds
labeling requirements for anabolic
steroids under 21 U.S.C. 825(e); and (4)
provides new penalties for violating the
labeling requirements under 21 U.S.C.
842(a)(16) and 842(c)(1)(C) and (D).

It is evident from the enactment of
DASCA that Congress believed the prior
two public laws addressing steroids
under the CSA (the Anabolic Steroids
Control Act of 1990, Pub. L. 101-647,
and the Anabolic Steroid Control Act of
2004, Pub. L. 108-358) had not
sufficiently stemmed the misuse of
anabolic steroids by athletes, students,
and others. Among other things,
Congress found that the prior statutory
definition of an anabolic steroid was too
narrow and that this narrowness was
being exploited by some manufacturers
and distributors. DASCA was designed
to remedy this situation by: (1)
expressly controlling under the CSA
additional anabolic steroids that have
emerged in the United States in recent
years; and (2) expanding the definition
of an anabolic steroid to allow other
such steroids to be controlled as they
emerged in the future. Indeed, the word
“designer” in DASCA'’s title reflects that
Congress was targeting those who
sought to circumvent the CSA by
producing anabolic steroids that were
slightly different in chemical structure
from those substances specifically listed
in the CSA but which were intended to
cause the same effects—and thus were
potentially harmful to users. The
following statement by one of the
sponsors of the legislation, Senator
Whitehouse, illustrates these
considerations:

[A] loophole in current law allows for
designer anabolic steroids to easily be found
on the internet, in gyms, and even in retail
stores.

Designer steroids are produced by reverse
engineering existing illegal steroids and then
slightly modifying the chemical composition,
so that the resulting product is not on
[DEA’s] list of controlled substances. When
taken by consumers, designer steroids can
cause serious medical consequences,
including liver injury and increased risk of
heart attack and stroke. They may also lead
to psychological effects such as aggression,
hostility, and addiction.
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160 Cong. Rec. S891-892 (daily ed. Feb.
11, 2014) (statement of Sen.
Whitehouse); accord 160 Cong. Rec.
H7460 (daily ed. Sept. 15, 2014)
(statement of Rep. Pitts); id. at H7461
(statement of Rep. Christensen); id.
(statement of Rep. Waxman).

Changes to the Definition of an
Anabolic Steroid

To curtail the foregoing activity,
DASCA amended the CSA definition of
“anabolic steroid” by adding 22 new
substances to the prior statutory list of
anabolic steroids. See 21 U.S.C.
802(41)(A)(i)—(Ixxiv). While the statute
lists 25 substances, two of these
substances are duplicates of substances
previously listed in the regulatory
definition of anabolic steroid, and one
substance is included twice on the
statutory list, bringing the actual
number to 22 new specific substances.
In particular, methasterone and
prostanozol were included in the statute
but were already listed, albeit under
alternative chemical names, in the
regulatory definition of anabolic
steroid.! 4-Chloro-17o0-methyl-androsta-
1,4-diene-3,17B-diol is listed twice in

the statute. See id. 802(41)(A)(liii), (Ivii).

This rule revises the existing
regulatory definition of “anabolic
steroid” in 21 CFR 1300.01(b) to
incorporate the revised statutory
standard, moves the list of specifically
named anabolic steroids from 21 CFR
1300.01(b) to 21 CFR 1308.13(f), and
adds the 22 new substances included in
DASCA to the relocated list at 21 CFR
1308.13(f).2 In addition to incorporating
the language of the statutory
amendments of DASCA into DEA’s
regulations, this rule relocates and
makes a number of organizational and
typographical changes to the regulatory
list of anabolic steroids to improve the
list’s clarity. These changes, however,
do not add or remove any substances
from this list beyond the 22 new
substances added by DASCA or
otherwise alter DASCA’s language.
DASCA expanded the definition of
“anabolic steroid” to include a drug or
hormonal substance (other than

1 Methasterone is currently identified as 2o,170-
dimethyl-50-androstan-17f-o0l-3-one in 21 CFR
1300.01(b)(‘““anabolic steroid’’)(32), but as 20,170~
dimethyl-17B-hydroxy-5o-androstan-3-one in 21
U.S.C. 802(41)(A)(lviii). Prostanozol is currently
identified as 17B-hydroxy-50-androstano(3,2-
clpyrazole in 21 CFR 1300.01(b)(“‘anabolic
steroid”)(58), but as [3,2-c]pyrazole-50-androstan-
17B-0l in 21 U.S.C. 802(41)(A)(Ixxiv). This rule
revises the regulatory list of anabolic steroids to
include all these variations of the chemical names
of methasterone and prostanozol.

2 Although the list is being relocated from 21 CFR
1300.01(b) to 21 CFR 1308.13(f), all listed or
defined anabolic steroids will maintain the same
Controlled Substance Code Number, 4000.

estrogens, progestins, corticosteroids,
and dehydroepiandrosterone) that is not
listed and is derived from, or has a
chemical structure substantially similar
to a listed anabolic steroid or steroids,
if it: (1) has been created or
manufactured with the intent of
producing a substance that either
promotes muscle growth or otherwise
causes a pharmacological effect similar
to that of testosterone; or (2) has been,
or is intended to be, marketed or
otherwise promoted in any manner
suggesting that consuming it will
promote muscle growth or any
pharmacological effect similar to that of
testosterone. 21 U.S.C. 802(41)(C)(1).
Unless otherwise excepted or listed in
another schedule, all substances
meeting the definition of “anabolic
steroid”” are controlled under schedule
III of the CSA. See id. 812(c), Schedule
III, (e); 21 CFR 1300.01(b), 1308.13(f).
Thus, other substances that meet
DASCA’s revised definition of an
anabolic steroid are also considered
schedule III substances, even if they are
not specifically listed in § 1308.13(f).
Under this modified definition, a
substance shall not be considered to be
a drug or hormonal substance if it: (1)
is an herb or other botanical, a
concentrate, metabolite, or extract of, or
a constituent isolated directly from, an
herb or other botanical, or a
combination of two or more such
substances; (2) is a dietary ingredient for
purposes of the Federal Food, Drug and
Cosmetic Act (FD&C Act); and (3) is not
anabolic or androgenic. 21 U.S.C.
802(41)(C)(ii). Any person claiming the
benefit of exemption or exception under
this definition shall bear the burden in
administrative or judicial proceedings of
going forward with evidence with
respect to such exemption or exception
in accordance with 21 U.S.C. 885(a). 21
U.S.C. 802(41)(C)(iii).

Changes to the Provisions Governing the
Administrative Scheduling of Anabolic
Steroids

To further diminish the ability of
illicit manufacturers of anabolic steroids
to circumvent the law by producing new
designer substances with similar effects,
DASCA also made it easier for DEA to
add such substances to the list of
anabolic steroids on a temporary and
permanent basis. Specifically, DASCA
added a new subsection to the CSA (21
U.S.C. 811(i)), which gives the Attorney
General (and thus the Administrator of
DEA by delegation) the authority to
issue a temporary order adding a drug
or substance to the definition of
“anabolic steroid” upon the finding
that: (A) the substance satisfies the
criteria for being considered an anabolic

steroid but is not already listed in 21
U.S.C. 802(41) or in the regulations of
the Attorney General (in practice, the
regulatory definition of ““anabolic
steroid” in 21 CFR 1300.01); and (B)
such addition will assist in preventing
abuse or misuse of the substance. 21
U.S.C. 811(i)(1). Such a temporary
control order may last up to 24 months
after the effective date, with a possible
extension of 6 months, and may not take
effect until 30 days after the date of the
publication by the Attorney General of
a notice in the Federal Register of the
intention to issue such an order and the
grounds upon which such an order is to
be issued. 21 U.S.C. 811(i)(2). The
Attorney General shall also transmit
notice of a proposed order to the
Secretary of Health and Human Services
and take into consideration any
comments submitted by the Secretary in
response to that notice. 21 U.S.C.
811(i)(3). DASCA also gives the DEA the
authority to issue, by rule, a permanent
order adding a drug or other substance
to the definition of an anabolic steroid
if that drug or other substance satisfies
the criteria for being considered an
anabolic steroid under 21 U.S.C.
802(41). 21 U.S.C. 811(i)(6).

Unlike scheduling under 21 U.S.C.
811(a), nothing in DASCA requires this
rulemaking to take place on the record
after opportunity for a hearing, and thus
these permanent orders may be issued
pursuant to the informal rulemaking
procedures prescribed by subchapter II
of chapter 5 of Title 5 of the United
States Code. See 5 U.S.C. 553(c).

New Labeling Requirements for
Anabolic Steroids

To protect potential consumers from
unknowingly ingesting anabolic
steroids, and to ensure that all persons
in the distribution chain identify those
items that contain anabolic steroids,
DASCA also added a labeling
requirement to the CSA. This labeling
provision states that it is unlawful to
import, export, manufacture, distribute,
or dispense—or possess with intent to
manufacture, distribute, or dispense—
an anabolic steroid or product
containing an anabolic steroid, unless
the product bears a label clearly
identifying the anabolic steroid or
product containing an anabolic steroid
by the nomenclature used by the
International Union of Pure and
Applied Chemistry (IUPAC). 21 U.S.C.
825(e)(1). DASCA makes an exception to
the IUPAC labeling requirement where
the product is labeled in the manner
required under the CSA and the FD&C
Act; that is, the product is the subject of
an approved application as described in
21 U.S.C. 355(b) or (j), or the product is
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exempt from the provisions of 21 U.S.C.
355 because it is intended solely for
investigational use as described in 21
U.S.C. 355(i) and it is being used
exclusively for the purposes of a clinical
trial that is the subject of an effective
investigational new drug application. Id.
825(e)(2).

DASCA also added new civil fine
provisions for failure to comply with the
labeling requirements:

e For a violation by an importer,
exporter, manufacturer, or distributor
(except as provided in the subsequent
paragraph), up to $500,000 per instance
of importation, exportation,
manufacturing, distribution, or
possession with intent to manufacture
or distribute. 21 U.S.C. 842(c)(1)(C).

e In the case of a distribution,
dispensing, or possession with intent to
distribute or dispense in violation of the
labeling requirements at the retail level,
up to $1,000 per violation. “At the retail
level” refers to products sold, or held
for sale, directly to the consumer for
personal use. Each package, container,
or other separate unit containing an
anabolic steroid that is distributed,
dispensed, or possessed with intent to
distribute or dispense at the retail level
is a separate violation. 21 U.S.C.
842(c)(1)(D). Failure to comply with
labeling requirements may be taken into
account by DEA when issuing or
revoking a registration.3

These penalty provisions are
discussed here for the sake of
completeness and given their close
connection with other DASCA
provisions. DEA is not amending its
regulations to incorporate these civil
fine provisions, as DEA’s regulations do
not address civil fines in general,
making such amendment unnecessary.

Impact of Statutory Changes on
Regulatory Requirements

In enacting DASCA and expanding
the scope of substances that fall within
the CSA definition of an anabolic
steroid, Congress increased the number
of substances that are schedule III
controlled substances and subject to the
corresponding provisions of the CSA.
This law added 22 new substances to
the list of schedule III controlled
substances, which are included in 21
CFR 1308.13(f).

Since December 18, 2014, the
manufacture, import, export,
distribution, or sale of a newly listed
anabolic steroid or a substance meeting
the revised definition of an anabolic
steroid, except by DEA registrants, has
been a violation of the CSA that may
result in imprisonment and fines. 21

3See 21 U.S.C. 823(a), 824(a).

U.S.C. 841, 960. Possession of the
steroids unless legally obtained is also
subject to criminal penalties. 21 U.S.C.
844. Importation of these schedule III
steroids is illegal unless the person
importing the steroids is registered with
DEA as an importer or researcher and
files the required declaration for each
shipment. Illegal importation of a
schedule IIT anabolic steroid is a
violation of the CSA that may result in
imprisonment and fines. 21 U.S.C.
960(a)(1).

Disposal of Anabolic Steroids

Persons who possess substances
defined as anabolic steroids and who
wish to dispose of them rather than
becoming registered to handle them
should contact their local DEA
Diversion field office for assistance in
disposing of these substances legally.
The DEA Diversion field office will
provide the person with instructions
regarding the disposal. A list of local
DEA Diversion field offices may be
found at https://apps2.deadiversion.
usdoj.gov/contactDea/spring/fullSearch.

Good Cause for Issuing This Rule as a
Final Rule Without Notice and
Comment

An agency may find good cause to
exempt a rule from certain provisions of
the Administrative Procedure Act
(APA), 5 U.S.C. 553, including notice of
proposed rulemaking and the
opportunity for public comment, if such
actions are determined to be
unnecessary, impracticable, or contrary
to the public interest. DEA finds there
is good cause within the meaning of the
APA to issue these amendments as a
final rule without notice and comment,
because these amendments, as
explained above, merely conform the
implementing regulations with recent
amendments to the CSA that have
already taken effect (see 5 U.S.C.
553(b)(B), relating to notice and
comment procedures). “[W]hen
regulations merely restate the statute
they implement, notice-and-comment
procedures are unnecessary.” Gray
Panthers Advocacy Comm. v. Sullivan,
936 F.2d 1284, 1291 (D.C. Cir. 1991); see
also United States v. Cain, 583 F.3d 408,
420 (6th Cir. 2009) (contrasting
legislative rules, which require notice-
and-comment procedures, ‘“with
regulations that merely restate or
interpret statutory obligations,” which
do not); Komjathy v. Nat’l Transp.
Safety Bd., 832 F.2d 1294, 1296-97
(D.C. Cir. 1987) (per curiam) (when a
rule “does no more than repeat,
virtually verbatim, the statutory grant of
authority,” notice-and-comment
procedures are not required).

As DEA is simply incorporating the
terms of DASCA into its regulations and
making organizational and technical
changes, publishing a notice of
proposed rulemaking and soliciting
public comment is unnecessary. The
revised definition of “anabolic steroid,”
the identification of 22 new specific
substances as anabolic steroids, the new
mechanism for temporary and
permanent scheduling of anabolic
steroids, and the revised labeling
requirements for anabolic steroids have
already been in effect since December
18, 2014. Moreover, while the list of
anabolic steroids has been moved to
§ 1308.13(f), this change is a technical
one; it imposes no new or substantive
requirement on the public or DEA
registrants. For the reasons discussed
above, DEA also finds good cause exists
to make this rule effective immediately
upon publication. Therefore, we are
issuing these amendments as a final
rule, effective upon publication in the
Federal Register. This rule constitutes
final action on these changes under the
APA, 5 U.S.C. 553.

Regulatory Analysis

As explained above, DEA is issuing
this final rule to revise its regulations so
that they are consistent with the
provisions of the CSA that were
amended by the DASCA. In issuing this
final rule, DEA has not gone beyond the
statutory text enacted by Congress.
DEA'’s regulatory analysis is discussed
below.

Executive Orders 12866 (Regulatory
Planning and Review) and 13563
(Improving Regulation and Regulatory
Review)

This final rule was developed in
accordance with the principles of
Executive Orders 12866 and 13563.
Executive Order 12866 directs agencies
to assess all costs and benefits of
available regulatory alternatives and, if
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health,
and safety effects; distributive impacts;
and equity). Executive Order 13563 is
supplemental to and reaffirms the
principles, structures, and definitions
governing regulatory review as
established in Executive Order 12866.
Executive Order 12866 classifies a
“significant regulatory action,”
requiring review by the Office of
Management and Budget (OMB), as any
regulatory action that is likely to result
in a rule that may: (1) have an annual
effect on the economy of $100 million
or more or adversely affect in a material
way the economy, a sector of the
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economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
order. This rule is not a “significant
regulatory action” under Executive
Order 12866.

On December 18, 2014, the Designer
Anabolic Steroid Control Act of 2014
(DASCA) became law. The Act amended
the Controlled Substances Act (CSA) to
expand the general definition of
“anabolic steroid” to include a broader
range of substances, and to add 22 new
specific substances to the list of named
substances in the definition. The Act
further provided a new mechanism for
temporary and permanent scheduling of
anabolic steroids as schedule IIT
controlled substances, and added new
labeling requirements for anabolic
steroids, with penalties for violation of
such requirements. These provisions of
DASCA were self-implementing, and
did not require any amendments to the
Code of Federal Regulations in order to
be effective. The 22 new specific
substances that were not previously
controlled and the other unnamed
substances that meet DASCA’s revised
definition of anabolic steroid became
schedule IIT substances with the passage
of DASCA.

As stated above, the DEA is simply
updating its regulations to be consistent
with the exact terms of DASCA; this
final rule does not change the legal
status of these substances. Because the
placement of these substances in
schedule III, the revised general
definition of “anabolic steroid,” the
criteria and timeframes applicable to
temporary and permanent scheduling of
anabolic steroids, and the labeling
requirements for anabolic steroids (with
penalties for violation) have already
been in effect since December 18, 2014,
any economic impact of DASCA has
already been absorbed by the economy.

Therefore, this final rule will have no
economic impact. Accordingly, the DEA
does not anticipate that this rulemaking
will have an annual effect on the
economy of $100 million or more or
adversely affect, in a material way, the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or

State, local, or tribal governments or
communities.

Executive Order 12988, Civil Justice
Reform

This regulation meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform, to eliminate ambiguity,
minimize litigation, establish clear legal
standards, and reduce burden.

Executive Order 13132, Federalism

This rulemaking does not preempt or
modify any provision of State law,
impose enforcement responsibilities on
any State, or diminish the power of any
State to enforce its own laws.
Accordingly, this rulemaking does not
have federalism implications warranting
the application of Executive Order
13132.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

This rule does not have tribal
implications warranting the application
of Executive Order 13175. It does not
have substantial direct effects on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601-612) applies to rules that
are subject to notice and comment
under section 553(b) of the APA. As
explained above, the DEA determined
that there was good cause to exempt this
final rule from notice and comment.
Consequently, the RFA does not apply
to this final rule.

Paperwork Reduction Act of 1995

This rule does not involve a collection
of information within the meaning of
the Paperwork Reduction Act of 1995,
44 U.S.C. 3501-3521.

Unfunded Mandates Reform Act of 1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
(adjusted annually for inflation) in any
one year, and will not significantly or
uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995. 2 U.S.C. 1532.

Congressional Review Act

This final rule is not a major rule as
defined by the Congressional Review

Act (CRA), 5 U.S.C. 804. However,
pursuant to the CRA, the DEA is
submitting a copy of this final rule to
both Houses of Congress and to the
Comptroller General.
Signing Authority

This document of the Drug
Enforcement Administration was signed
on July 18, 2023, by Administrator Anne
Milgram. That document with the
original signature and date is
maintained by DEA. For administrative
purposes only, and in compliance with
requirements of the Office of the Federal
Register, the undersigned DEA Federal
Register Liaison Officer has been
authorized to sign and submit the
document in electronic format for
publication, as an official document of
DEA. This administrative process in no
way alters the legal effect of this
document upon publication in the
Federal Register.

List of Subjects
21 CFR Part 1300

Chemicals, Drug traffic control.
21 CFR Part 1302

Drug traffic control, Exports, Imports,
Labeling, Packaging and containers.

21 CFR Part 1308

Administrative practice and
procedure, Drug traffic control,
Reporting and recordkeeping
requirements.

For the reasons set forth above, 21
CFR parts 1300, 1302, and 1308 are
amended as follows:

PART 1300—DEFINITIONS

m 1. The authority citation for part 1300
continues to read as follows:

Authority: 21 U.S.C. 802, 821, 822, 829,
871(b), 951, 958(f).
m 2. Section 1300.01 is amended in
paragraph (b) by revising the definition
of ““Anabolic steroid” as follows:

§1300.01 Definition relating to controlled
substances.
* * * * *

(b) E

Anabolic steroid means any drug or
hormonal substance, chemically and
pharmacologically related to
testosterone (other than estrogens,
progestins, corticosteroids, and
dehydroepiandrosterone), and includes
(but is not limited to) those substances
listed in § 1308.13(f) of this chapter.

(1)(i) Except as provided in paragraph
(1)(ii) of this definition, such term does
not include an anabolic steroid that is
expressly intended for administration
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through implants to cattle or other
nonhuman species and that has been
approved by the Secretary of Health and
Human Services for such
administration.

(ii) If any person prescribes,
dispenses, or distributes such steroid for
human use, the person shall be
considered to have prescribed,
dispensed, or distributed an anabolic
steroid within the meaning of this
definition.

(2)(i) Subject to paragraph (2)(ii) of
this definition, a drug or hormonal
substance (other than estrogens,
progestins, corticosteroids, and
dehydroepiandrosterone) that is not
listed in § 1308.13(f) of this chapter and
is derived from, or has a chemical
structure substantially similar to, one or
more anabolic steroids listed in
§1308.13(f) of this chapter shall be
considered to be an anabolic steroid for
purposes of this chapter if—

(A) The drug or su%stance has been
created or manufactured with the intent
of producing a drug or other substance
that either—

(1) Promotes muscle growth; or

(2) Otherwise causes a
pharmacological effect similar to that of
testosterone; or

(B) The drug or substance has been, or
is intended to be, marketed or otherwise
promoted in any manner suggesting that
consuming it will promote muscle
growth or any other pharmacological
effect similar to that of testosterone.

(ii) A substance shall not be
considered to be a drug or hormonal
substance for purposes of this definition
if it—

(A) Is—

(1) An herb or other botanical;

(2) A concentrate, metabolite, or
extract of, or a constituent isolated
directly from, an herb or other botanical;
or

(3) A combination of 2 or more
substances described in paragraph
(2)(i1)(A)(2) or (2) of this definition;

(B) Is a dietary ingredient for purposes
of the Federal Food, Drug, and Cosmetic
Act (21 U.S.C. 301 et seq.); and

(C) Is not anabolic or androgenic.

(iii) In accordance with 21 U.S.C.
885(a), any person claiming the benefit
of an exemption or exception under
paragraph (2)(ii) of this definition shall
bear the burden of going forward with
the evidence with respect to such

exemption or exception.
* * * * *

PART 1302—LABELING AND
PACKAGING REQUIREMENTS FOR
CONTROLLED SUBSTANCES

m 3. The authority citation for part 1302
continues to read as follows:

Authority: 21 U.S.C. 821, 825, 871(b),
958(e).

m 4. Section 1302.08 is added to read as
follows:

§1302.08 False labeling of anabolic
steroids.

(a) It shall be unlawful to import,
export, manufacture, distribute,
dispense, or possess with intent to
manufacture, distribute, or dispense, an
anabolic steroid or product containing
an anabolic steroid, unless the steroid or
product bears a label clearly identifying
an anabolic steroid or product
containing an anabolic steroid by the
nomenclature used by the International
Union of Pure and Applied Chemistry
(IUPAG).

(b)(1) A product described in
paragraph (b)(2) of this section is
exempt from the International Union of
Pure and Applied Chemistry
nomenclature requirement of this
section if such product is labeled in the
manner required under the Federal
Food, Drug, and Cosmetic Act (21 U.S.C.
301 et seq.).

(2) A product is described in this
paragraph (b)(2) if the product—

(i) Is the subject of an approved
application as described in section
505(b) or (j) of the Federal Food, Drug,
and Cosmetic Act (21 U.S.C. 355(b), (j));
or

(ii) Is exempt from the provisions of
section 505 of the Federal Food, Drug,
and Cosmetic Act relating to new drugs
because—

(A) It is intended solely for
investigational use as described in
section 505(i) of the Federal Food, Drug,
and Cosmetic Act; and

(B) Such product is being used
exclusively for purposes of a clinical
trial that is the subject of an effective
investigational new drug application.

PART 1308—SCHEDULES OF
CONTROLLED SUBSTANCES

m 5. The authority citation for part 1308
continues to read as follows:

Authority: 21 U.S.C. 811, 812, 871(b),
956(b), unless otherwise noted.

m 6. Section 1308.13 is amended by
revising paragraph (f) to read as follows:

§1308.13 Schedule lll.

* * * * *

(f) Anabolic steroids. Unless
specifically excepted or unless listed in
another schedule, any substance
meeting the definition of anabolic
steroid as set forth in §1300.01 of this
chapter, including any material,
compound, mixture or preparation
containing any quantity of the following

substances, including its salts, esters
and ethers (4000):

(1) 50-androstan-3,17-dione;

(2) 50-androstan-3,6,17-trione;

(3) 1-androstenediol (33,17f-
dihydroxy-5a-androst-1-ene);

(4) 1-androstenediol (30,17f3-
dihydroxy-5a-androst-1-ene);

(5) 4-androstenediol (38,17j-
dihydroxy-androst-4-ene);

(6) 5-androstenediol (3B,17p-
dihydroxy-androst-5-ene);

(7) 1-androstenedione (50-androst-1-
en-3,17-dione);

(8) 4-androstenedione (androst-4-en-
3,17-dione);

(9) 5-androstenedione (androst-5-en-
3,17-dione);

(10) bolasterone (7a,170-dimethyl-
17B-hydroxyandrost-4-en-3-one);

(11) boldenone (17B-hydroxyandrost-
1,4-diene-3-one);

(12) boldione (androsta-1,4-diene-
3,17-dione);

(13) 6-bromo-androsta-1,4-diene-3,17-
dione;

(14) 6-bromo-androstan-3,17-dione;

(15) calusterone (78,170-dimethyl-
17B-hydroxyandrost-4-en-3-one);

(16) 4-chloro-17a-methyl-androsta-
1,4-diene-3,17B-diol;

(17) 4-chloro-170-methyl-androst-4-
ene-30,17p-diol;

(18) 4-chloro-17o-methyl-17p3-
hydroxy-androst-4-en-3-one;

(19) 4-chloro-170-methyl-17f-
hydroxy-androst-4-ene-3,11-dione;

(20) clostebol (4-chloro-17p-
hydroxyandrost-4-en-3-one);

(21) dehydrochloromethyltestosterone
(4-chloro-17p-hydroxy-17a-methyl-
androst-1,4-dien-3-one);

(22) desoxymethyltestosterone (170~
methyl-5a-androst-2-en-17-o0l) (a.k.a.
“madol”’);

(23) 4-dihydrotestosterone (1783-
hydroxy-androstan-3-one);

(24) A1-dihydrotestosterone (a.k.a. “1-
testosterone”) (17B-hydroxy-5a-androst-
1-en-3-one);

(25) 3B,17B-dihydroxy-5a-androstane;

(26) 30,17B-dihydroxy-5a-androstane;

(27) 20,170-dimethyl-17B-hydroxy-
5B-androstan-3-one;

(28) drostanolone (17B-hydroxy-2a-
methyl-5a-androstan-3-one);

(29) 20, 3a-epithio-170-methyl-50-
androstan-17f-ol;

(30) estra-4,9,11-triene-3,17-dione;

(31) 13B-ethyl-17B-hydroxygon-4-en-
3-one;

(32) ethylestrenol (170-ethyl-17p-
hydroxyestr-4-ene);

(33) fluoxymesterone (9-fluoro-170.-
methyl-118,17B-dihydroxyandrost-4-en-
3-one);

(34) formebolone (2-formyl-170-
methyl-110,17p-dihydroxyandrost-1,4-
dien-3-one);
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(35) furazabol (17a-methyl-17p-
hydroxyandrostano[2,3-c]furazan);

(36) [3,2-c]furazan-50-androstan-173-
ol;

(37) 18a-homo-3-hydroxy-estra-
2,5(10)-dien-17-one;

(38) 4-hydroxy-19-nortestosterone
(4,17B-dihydroxy-estr-4-en-3-one);

(39) 4-hydroxy-androst-4-ene-3,17-
dione;

(40) 17B-hydroxy-androstano[2,3-
d]isoxazole;

(41) 17B-hydroxy-androstanol[3,2-
clisoxazole;

(42) 3B-hydroxy-estra-4,9,11-trien-17-
one;

(43) 4-hydroxytestosterone (4,17f3-
dihydroxy-androst-4-en-3-one);

(44) mestanolone (17a-methyl-17p-
hydroxy-5a-androstan-3-one);

(45) mesterolone (1o-methyl-17f-
hydroxy-5a-androstan-3-one);

(46) methandienone (170-methyl-17§-
hydroxyandrost-1,4-dien-3-one);

(47) methandriol (170-methyl-33,17f-
dihydroxyandrost-5-ene);

(48) methasterone (2a,170-dimethyl-
5a-androstan-17f3-o0l-3-one or 20,170
dimethyl-17B-hydroxy-5a-androstan-3-
one);

(49) methenolone (1-methyl-173-
hydroxy-5a-androst-1-en-3-one);

(50) 170-methyl-androsta-1,4-diene-
3,17B-diol;

(51) 17a-methyl-50-androstan-17f-ol;

(52) 17a-methyl-androstan-3-
hydroxyimine-178-ol;

(53) 6o-methyl-androst-4-ene-3,17-
dione;

(54) 17a-methyl-androst-2-ene-3,17p-
diol;

(55) 17a-methyl-38,17B-dihydroxy-
5a-androstane;

(56) 17a-methyl-30,178-dihydroxy-
50-androstane;

(57) 170-methyl-3B,17p-
dihydroxyandrost-4-ene;

(58) 170-methyl-4-
hydroxynandrolone (17o-methyl-4-
hydroxy-17B-hydroxyestr-4-en-3-one);

(59) methyldienolone (17a-methyl-
17B-hydroxyestra-4,9(10)-dien-3-one);

(60) 170-methyl-A1-
dihydrotestosterone (17p-hydroxy-17o.-
methyl-5a-androst-1-en-3-one) (a.k.a.
“17-o-methyl-1-testosterone”);

(61) methyltestosterone (17o-methyl-
17B-hydroxyandrost-4-en-3-one);

(62) methyltrienolone (170-methyl-
17B-hydroxyestra-4,9,11-trien-3-one);

(63) mibolerone (70,170-dimethyl-
17B-hydroxyestr-4-en-3-one);

(64) nandrolone (17B-hydroxyestr-4-
en-3-one);

(65) 19-nor-4-androstenediol (33,17f-
dihydroxyestr-4-ene);

(66) 19-nor-4-androstenediol (3c.,17p-
dihydroxyestr-4-ene);

(67) 19-nor-5-androstenediol (3f3,17p-
dihydroxyestr-5-ene);

(68) 19-nor-5-androstenediol (3a,17f3-
dihydroxyestr-5-ene);

(69) 19-nor-4,9(10)-
androstadienedione (estra-4,9(10)-diene-
3,17-dione);

(70) 19-nor-4-androstenedione (estr-4-
en-3,17-dione);

(71) 19-nor-5-androstenedione (estr-5-
en-3,17-dione);

(72) norbolethone (13pB,17a-diethyl-
17B-hydroxygon-4-en-3-one);

(73) norclostebol (4-chloro-17f-
hydroxyestr-4-en-3-one);

(74) norethandrolone (17o-ethyl-17f3-
hydroxyestr-4-en-3-one);

(75) normethandrolone (17o-methyl-
17B-hydroxyestr-4-en-3-one);

(76) oxandrolone (17co-methyl-17f3-
hydroxy-2-oxa-50-androstan-3-one);

(77) oxymesterone (17a-methyl-4,17f3-
dihydroxyandrost-4-en-3-one);

(78) oxymetholone (170-methyl-2-
hydroxymethylene-17p-hydroxy-50.-
androstan-3-one);

(79) prostanozol (17B-hydroxy-5c-
androstano[3,2-c|pyrazole or [3,2-
clpyrazole-5a-androstan-17f-ol);

(80) [3,2-c]pyrazole-androst-4-en-17f3-
ol;

(81) stanozolol (170-methyl-17f-
hydroxy-5a-androst-2-eno[3,2-c|-
pyrazole);

(82) stenbolone (17B-hydroxy-2-
methyl-50-androst-1-en-3-one);

(83) testolactone (13-hydroxy-3-oxo-
13,17-secoandrosta-1,4-dien-17-oic acid
lactone);

(84) testosterone (17f3-
hydroxyandrost-4-en-3-one);

(85) tetrahydrogestrinone (13,170
diethyl-17B-hydroxygon-4,9,11-trien-3-
one); and

(86) trenbolone (17B3-hydroxyestr-
4,9,11-trien-3-one).

* * * * *

m 7. Section 1308.50 is added to read as
follows:

§1308.50 Temporary and permanent
scheduling of recently emerged anabolic
steroids.

(a) The Administrator may issue a
temporary order adding a drug or other
substance to the definition of anabolic
steroids if the Administrator finds
that—

(1) The drug or other substance
satisfies the criteria for being considered
an anabolic steroid under 21 U.S.C.
802(41) but is not listed in that section
or by regulation of the Attorney General
as being an anabolic steroid; and

(2) Adding such drug or other
substance to the definition of anabolic
steroids will assist in preventing abuse
or misuse of the drug or other substance.

(b) An order issued under paragraph
(a) of this section shall not take effect
until 30 days after the date of the

publication by the Administrator of a
notice in the Federal Register of the
intention to issue such order and the
grounds upon which such order is to be
issued. The order shall expire not later
than 24 months after the date it becomes
effective, except that the Administrator
may, during the pendency of
proceedings under paragraph (f) of this
section, extend the temporary
scheduling order for up to 6 months.

(c) The Administrator shall transmit
notice of an order proposed to be issued
under paragraph (a) of this section to the
Secretary of Health and Human
Services. In issuing an order under
paragraph (a), the Administrator shall
take into consideration any comments
submitted by the Secretary in response
to a notice transmitted pursuant to this
paragraph (c).

(d) A temporary scheduling order
issued under paragraph (a) of this
section shall be vacated upon the
issuance of a permanent scheduling
order under paragraph (f) of this section.

(e) An order issued under paragraph
(a) of this section is not subject to
judicial review.

(f) The Administrator may, by rule,
issue a permanent order adding a drug
or other substance to the definition of
anabolic steroids if such drug or other
substance satisfies the criteria for being
considered an anabolic steroid under 21
U.S.C. 802(41). Such rulemaking may be
commenced simultaneously with the
issuance of the temporary order issued
under paragraph (a) of this section.

Scott Brinks,

Federal Register Liaison Officer, Drug
Enforcement Administration.

[FR Doc. 2023-15747 Filed 7-31-23; 8:45 am]
BILLING CODE 4410-09-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9515]
RIN 1545-BH20

Guidance Under Section 1502;
Amendment of Matching Rule for
Certain Gains on Member Stock;
Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correcting amendment.

SUMMARY: This document contains a
correction to Treasury Decision 9515,
which was published in the Federal
Register for Friday, March 4, 2011.
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Treasury Decision 9515 issued final and
temporary regulations relating to the
redetermination of intercompany gain as
excluded from gross income in certain
transactions involving stock transfers
between members of a consolidated
group. Treasury Decision 9515 was
corrected on March 31, 2011; however,
the corrections included an erroneous
amendatory instruction that incorrectly
removed two paragraphs from the Code
of Federal Regulations. This document
restores the two removed paragraphs.
DATES: This correction is effective on
August 1, 2023 and is applicable on
March 4, 2011.

FOR FURTHER INFORMATION CONTACT:
Jeremy Aron-Dine at (202) 317-6847
(not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

The final regulations (TD 9515) that
are the subject of this correction are
under section 1502 of the Code.
Treasury Decision 9515 was corrected at
76 CFR 17781; however, the correction
included an erroneous amendatory
instruction. The instruction was
intended to revise only the introductory
text of §1.1502—13(c)(6)(ii)(D)(1), but it
inadvertently removed § 1.1502—
13(c)(6)(ii)(D)(1)(1) and (ii). This
correction restores the two deleted
paragraphs as they existed prior to the
correcting amendment.

Need for Correction

As published March 4, 2011 (76 CFR
11956), the final regulations (TD 9515,
FR Doc. 2011-4846) contain errors that
needed to be corrected. Treasury
Decision 9515 was corrected at 76 FR
17781, March 31, 2011; however, the
correcting amendment contained an
erroneous amendatory instruction, and
two paragraphs (26 CFR 1.1502—
13(c)(6)(ii)(D)(1)(i) and (ii)) were
incorrectly removed from the Code of
Federal Regulations.

Applicability of Correction

Generally, the amendments to TD
9515 apply with respect to items taken
into account on or after March 4, 2011.
Section 1.1502-13(c)(6)(ii)(D), the
regulatory provision corrected in this
amendment, only applies to taxpayers
that receive a determination from the
Commissioner in the form of a private
letter ruling. Taxpayers and the Internal
Revenue Service have consistently
applied § 1.1502—13(c)(6)(ii)(D) as if the
incorrectly deleted paragraphs had not
been deleted.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Correction of Publication

Accordingly, 26 CFR part 1 is
corrected by making the following
correcting amendment:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

* * * * *

Section 1.1502-13 is also issued under 26
U.S.C. 1502.
* * * * *

m Par. 2. Section 1.1502-13 is amended
by adding paragraphs (c)(6)(ii)(D)(1)()
and (ii) to read as follows:

§1.1502-13 Intercompany transactions.
* * * * *

*
*
I .
*
*

(1) In the case of an intercompany item
of income, the corresponding item is
permanently disallowed; or

(i1) If the intercompany item
constitutes gain, the conditions
described in paragraphs
(c)(6)(i1)(C)(2)(iv) and (c)(6)(i1)(C)(2)(v) of
this section are satisfied.

* * * * *

Oluwafunmilayo A. Taylor,

Chief, Publications and Regulations Branch,
Associate Chief Counsel (Procedure and
Administration).

[FR Doc. 2023-16225 Filed 7-31-23; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2023-0630]

Safety Zone; Military Ocean Terminal
Concord Safety Zone, Suisun Bay,
Military Ocean Terminal Concord, CA

AGENCY: Coast Guard, Department of

Homeland Security (DHS).

ACTION: Notification of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the safety zone in the navigable waters
of Suisun Bay, off Concord, CA, in
support of explosive on-loading to
Military Ocean Terminal Concord
(MOTCO) on August 1, 2023, through
August 2, 2023. This safety zone is

necessary to protect personnel, vessels,
and the marine environment from
potential explosion within the explosive
arc. The safety zone is open to all
persons and vessels for transitory use,
but vessel operators desiring to anchor
or otherwise loiter within the safety
zone must obtain the permission of the
Captain of the Port San Francisco
(COTP) or a designated representative.
All persons and vessels operating
within the safety zone must comply
with all directions given to them by the
Captain of the Port San Francisco or a
designated representative.

DATES: The regulations in 33 CFR
165.1198 will be enforced from 12:01
a.m. on August 1, 2023, until 11:59 p.m.
on August 2, 2023.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this
notification of enforcement, call, or
email CWQO3 Joel B. Henderson, U.S.
Coast Guard Sector San Francisco,
Waterways Management Division, at
415-399-7442, SFWaterways@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zone in 33
CFR 165.1198 for the Military Ocean
Terminal Concord, CA (MOTCO)
regulated area from 12:01 a.m. on
August 1, 2023, until 11:59 p.m. on
August 2, 2023, or as announced via
marine local broadcasts. This safety
zone is necessary to protect personnel,
vessels, and the marine environment
from potential explosion within the
explosive arc. The regulation for this
safety zone, § 165.1198, specifies the
location of the safety zone which
encompasses the navigable waters in the
area between 500 yards of MOTCO Pier
in position 38°03’30” N, 122°01'14” W
and 3,000 yards of the pier. During the
enforcement periods, as reflected in

§ 165.1198(d), if you are the operator of
a vessel in the regulated area you must
comply with the instructions of the
COTP or the designated on-scene patrol
personnel. Vessel operators desiring to
anchor or otherwise loiter within the
safety zone must contact Sector San
Francisco Vessel Traffic Service at 415—
556—2760 or VHF Channel 14 to obtain
permission.

In addition to this notification of
enforcement in the Federal Register, the
Coast Guard plans to provide
notification of this enforcement period
via marine information broadcasts.

Dated: July 27, 2023.
Taylor Q. Lam,

Captain, U.S. Coast Guard, Captain of the
Port San Francisco.

[FR Doc. 2023—-16447 Filed 7—-31-23; 8:45 am]
BILLING CODE 9110-04-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Parts 417, 422, 423, 455, and
460

[CMS-4201-F2]
RIN 0938-AU96

Medicare Program; Contract Year 2024
Policy and Technical Changes to the
Medicare Advantage Program,
Medicare Prescription Drug Benefit
Program, Medicare Cost Plan Program,
and Programs of All-Inclusive Care for
the Elderly; Correcting Amendment

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Final rule; correcting
amendment.

SUMMARY: This document corrects a
technical error that appeared in the final
rule published in the Federal Register
on April 12, 2023 titled “Contract Year
2024 Policy and Technical Changes to
the Medicare Advantage Program,
Medicare Prescription Drug Benefit
Program, Medicare Cost Plan Program,
and Programs of All-Inclusive Care for
the Elderly.”

DATES: This correction is effective
August 1, 2023.

FOR FURTHER INFORMATION CONTACT:
Kristy Nishimoto, (206) 615—2367.
SUPPLEMENTARY INFORMATION:

I. Background

In FR Doc. 2023-07115 of April 12,
2023 (88 FR 22120), the final rule titled
“Medicare and Medicaid Programs;
Contract Year 2024 Policy and
Technical Changes to the Medicare
Advantage Program, Medicare
Prescription Drug Benefit Program,
Medicaid Program, Medicare Cost Plan
Program, and Programs of All Inclusive
Care for the Elderly”, there was a
technical error that is identified and
corrected in this correcting amendment.

II. Summary of Errors in the
Regulations Text

On page 22328 in §422.62, we
erroneously retained a proposed
amendatory instruction that removed
and reserved existing § 422.62(b)(18). To
correct this error, we are restoring the
language of § 422.62(b)(18).

III. Waiver of Proposed Rulemaking
and Delay in Effective Date

Under 5 U.S.C. 553(b) of the
Administrative Procedure Act (APA),
the agency is required to publish a

notice of the proposed rule in the
Federal Register before the provisions
of a rule take effect. Specifically, 5
U.S.C. 553 requires the agency to
publish a notice of the proposed rule in
the Federal Register that includes a
reference to the legal authority under
which the rule is proposed, and the
terms and substance of the proposed
rule or a description of the subjects and
issues involved. Further, 5 U.S.C. 553
requires the agency to give interested
parties the opportunity to participate in
the rulemaking through public comment
on a proposed rule. Similarly, section
1871(b)(1) of the Act requires the
Secretary to provide for notice of the
proposed rule in the Federal Register
and provide a period of not less than 60
days for public comment for rulemaking
to carry out the administration of the
Medicare program under title XVIII of
the Act. In addition, section 553(d) of
the APA, and section 1871(e)(1)(B)(@i) of
the Social Security Act (the Act)
mandate a 30-day delay in effective date
after issuance or publication of a rule.
Sections 553(b)(B) and 553(d)(3) of the
APA provide for exceptions from the
notice and comment and delay in
effective date APA requirements. In
cases in which these exceptions apply,
sections 1871(b)(2)(C) and
1871(e)(1)(B)(ii) of the Act, also provide
exceptions from the notice and 60-day
comment period and delay in effective
date requirements of the Act. Section
553(b)(B) of the APA and section
1871(b)(2)(C) of the Act authorize an
agency to dispense with normal
rulemaking requirements for good cause
if the agency makes a finding that the
notice and comment process are
impracticable, unnecessary, or contrary
to the public interest. In addition, both
section 553(d)(3) of the APA and section
1871(e)(1)(B)(ii) of the Act allow the
agency to avoid the 30-day delay in
effective date where such delay is
contrary to the public interest and an
agency includes a statement of support.

We believe that this correcting
amendment does not constitute a rule
that would be subject to the notice and
comment or delayed effective date
requirements of the APA or section 1871
of the Act. This correcting amendment
corrects technical errors in the
regulatory text of the final rule but does
not make substantive changes to the
policies that were adopted in the final
rule. As a result, this correcting
amendment is intended to ensure that
the information in the final rule
accurately reflects the policies adopted
in that final rule.

In addition, even if this were a rule to
which the notice and comment
procedures and delayed effective date

requirements applied, we find that there
is good cause to waive such
requirements. Undertaking further
notice and comment procedures to
incorporate the regulatory text
correction in this document into the
final rule or delaying the effective date
would be unnecessary, as we are not
altering our policies or regulatory
changes, but rather, we are simply
implementing the policies and
regulatory changes that we previously
proposed, requested comment on, and
subsequently finalized.

Specifically, the regulation at
§422.62(b)(18) was adopted in the final
rule titled “Medicare Program; Contract
Year 2021 Policy and Technical
Changes to the Medicare Advantage
Program, Medicare Prescription Drug
Benefit Program, and Medicare Cost
Plan Program,” which appeared in the
June 2, 2020 Federal Register (85 FR
33902). A proposal to amend
§422.62(b)(18) was included in the
proposed rule (with the same title as the
subject final being corrected) that
appeared in the December 27, 2022
Federal Register (87 FR 79710).
However, the proposed changes to
§422.62(b)(18) have not been finalized
and we have indicated that the changes
will be addressed in a subsequent
rulemaking document as appropriate (88
FR 22120). We note that no rulemaking
has finalized removal of § 422.62(b)(18).
This final rule correcting document is
intended solely to ensure that the final
rule and the text at 42 CFR 422.62(b)(18)
accurately reflect policies and
regulatory changes that have been
adopted through rulemaking.
Furthermore, such notice and comment
procedures would be contrary to the
public interest because it is in the
public’s interest to ensure that the final
rule accurately reflects our policies and
regulatory changes. Therefore, we
believe we have good cause to waive the
notice and comment and effective date
requirements.

List of Subjects in 42 CFR Part 422

Administrative practice and
procedure, Health facilities, Health
maintenance organizations (HMO),
Medicare, Penalties, Privacy, Reporting
and recordkeeping requirements.

Accordingly, 42 CFR chapter IV is
corrected by making the following
correcting amendments to part 422:

PART 422—MEDICARE ADVANTAGE
PROGRAM

m 1. The authority citation for part 422
continues to read as follows:

Authority: 42 U.S.C. 1302 and 1395hh.
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W 2. Section 422.62 is amended by
revising paragraph (b)(18) to read as
follows:

§422.62 Election of coverage under an MA
plan.

* * * * *

(b) * * *

(18) Individuals affected by an
emergency or major disaster declared by
a Federal, state or local government
entity are eligible for a SEP to make a
MA enrollment or disenrollment
election. The SEP starts as of the date
the declaration is made, the incident
start date or, if different, the start date
identified in the declaration, whichever
is earlier, and ends 2 full calendar
months following the end date
identified in the declaration or, if
different, the date the end of the
incident is announced, whichever is
later. The individual is eligible for this
SEP provided the individual—

(i) (A) Resides, or resided at the start
of the SEP eligibility period described in
this paragraph (b)(18), in an area for
which a federal, state or local
government entity has declared an
emergency or major disaster; or

(B) Does not reside in an affected area
but relies on help making healthcare
decisions from one or more individuals
who reside in an affected area; and

(ii) Was eligible for another election
period at the time of the SEP eligibility
period described in this paragraph
(b)(18); and

(iii) Did not make an election during
that other election period due to the

emergency or major disaster.
* * * * *

Elizabeth J. Gramling,

Executive Secretary to the Department,
Department of Health and Human Services.

[FR Doc. 2023-16307 Filed 7-31-23; 8:45 am|
BILLING CODE 4120-01-P

NATIONAL SCIENCE FOUNDATION

45 CFR Part 620
RIN 3145-AA-64

NSF Federal Cyber Scholarship-for-
Service Program (CyberCorps® SFS)

AGENCY: National Science Foundation
(NSF).
ACTION: Final rule.

SUMMARY: The rule establishes
repayment standards for CyberCorps®
SFS scholarship recipients who fail to
fulfill program requirements, and the
process for requesting deferral or
discharge of their service or repayment
obligation, in whole or part. The rule

also requires that, during the period that
they are performing their service
obligation under the program,
scholarship recipients must provide
annual documentation of their service
employment and their current contact
information.

DATES: This rule is effective August 31,
2023.

FOR FURTHER INFORMATION CONTACT:
Victor Piotrowski, Lead Program
Director, CyberCorps SFS, NSF, 2415
Eisenhower Avenue, Alexandria, VA
22314, (703) 292-5141, vpiotrow@
nsf.gov.

SUPPLEMENTARY INFORMATION: On ]uly
15, 2022, NSF published proposed
regulations for its CyberCorps®
Scholarship for Service (SFS) program,
pursuant to the Cybersecurity
Enhancement Act of 2014 (Pub. L. 113—
274, sec. 302, 15 U.S.C. 7442), as
amended. See 87 FR 42431 (proposing
new 45 CFR part 620). The goal of the
program, which is led and managed by
NSF in coordination with the U.S.
Office of Personnel Management (OPM)
and Department of Homeland Security
(DHS), is to recruit and train the next
generation of information technology
professionals, industrial control system
security professionals, and security
managers to meet the needs of the
cybersecurity mission for Federal, State,
local, and tribal governments.?

Under the program, NSF makes grant
awards to qualified institutions of
higher education to provide
scholarships to students pursuing
degrees or specialized program
certifications in the cybersecurity field
and cybersecurity-related aspects of
other related fields as appropriate,
including artificial intelligence,
quantum computing and aerospace,
covering the student’s tuition and fees
for not more than three years, plus
stipend.2 In return, scholarship
recipients must agree that, after
receiving their degree, they will work
for a period equal to the length of their

1See 15 U.S.C. 7442(a).

2 See id. at 7442(b) (as amended by the CHIPS and
Science Act, Public Law 117-167, sec. 10316
(2022)), (c). The program is also intended to provide
summer internship opportunities or other
meaningful temporary appointments in the Federal
information technology and cybersecurity
workforce, to prioritize the placement of
scholarship recipients fulfilling their post-award
employment obligation with executive agencies and
other cybersecurity positions, and to provides
award to promote cybersecurity education, such as
awards for summer cybersecurity camps or teacher
training, in each of the 50 states at the kindergarten
through grade 12 level. Id. at 7442(b)(2), (4). A
detailed summary of the program'’s activities and
achievements can be found in the statement of basis
and purpose (preamble) accompanying the
proposed rule.

scholarship in the cybersecurity mission
of a Federal executive agency or other
qualifying entity (i.e., Congress,
interstate agency, State, local, or tribal
government or affiliated critical
infrastructure non-profit, or as a
cybersecurity educator in a qualified
institution of higher education that
provides SFS scholarships to students).3
Recipients must also agree to provide
OPM (in coordination with NSF) and
their qualified institution of higher
education with “annual verifiable
documentation of post-award
employment” and ‘“up-to-date contact
information”” while they are completing
their service obligation.*

Scholarship recipients who fail to
fulfill their service or reporting
obligations, or other scholarship
conditions required by the
Cybersecurity Enhancement Act,
become liable to the United States for
repayment of the scholarship.5 In these
cases, the Act provides that the
recipient’s institution shall be
responsible for: (1) determining the
repayment amount, based on how much
of the post-award employment
obligation the recipient has completed,
if any; (2) notifying the recipient, OPM,
and NSF; and (3) collecting repayment
within a time period determined by the
Director of NSF.6 The Act provides that
such amounts “shall . . . be repaid” by
the scholarship recipient “or[,]” if not
repaid, the repayment obligation “shall
be treated” as a Federal Direct

31d. at 7442(d) (post-award employment
obligation). The program is required to “prioritize
the placement of scholarship recipients fulfilling
the post-award employment obligation . . . to
ensure that—(A) not less than 70 percent of such
recipients are placed in an executive agency . . .

; (B) not more than 10 percent of such recipients
are placed as educators in the field of cybersecurity
at qualified institutions of higher education that
provide scholarships under this section; and (C) not
more than 20 percent of such recipients are placed”
in other qualifying cybersecurity positions. See 15
U.S.C. 7442(b)(3).

4]d. at 7442(g)(1); see also id. at 7442(h)
(requiring that SFS institutions monitor their
scholarship recipients’ compliance with this service
obligation, and also provide NSF and OPM with
documentation of such service until it is
completed).

5 See id. at 7442(g)(2) (imposing liability on a
scholarship recipient who “(A) fails to maintain an
acceptable level of academic standing at the
applicable institution of higher education, as
determined by the Director of the National Science
Foundation; (B) is dismissed from the applicable
institution of higher education for disciplinary
reasons; (C) withdraws from the eligible degree
program before completing the program; (D)
declares that the individual does not intend to
fulfill the post-award employment obligation under
this section; (E) fails to maintain or fulfill any of
the post-graduation or post-award obligations or
requirements of the individual; or (F) fails to fulfill
the requirements of paragraph (1) [i.e., annual
verifiable documentation of post-award
employment and up-to-date contact information].”).

6Id. at 7442(i), (k).
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Unsubsidized Loan, “subject to
repayment, together with interest
thereon accruing from the date of the
scholarship award, in accordance with
terms and conditions specified by the
Director of the National Science
Foundation (in consultation with the
Secretary of Education) in regulations
promulgated to carry out this
subsection.” 7

Proposed Rule

In support of the above requirements,
NSF’s proposed rule set forth repayment
standards (terms and conditions) to be
applied to recipients who fail to fulfill
their service obligation. See proposed
§620.6 (obligation to repay). The
proposed rule also set forth procedures
by which scholarship recipients may
request that the NSF Director defer or
discharge their post-award employment
or repayment obligation under the
Director’s legal authority to suspend or
waive such obligations. See proposed
§620.4 (deferral of obligation), § 620.5
(discharge of agreement to serve or
pay).8 In addition, the proposed rule
included a provision reflecting the
requirement that scholarship recipients
provide annual post-award employment
documentation and up-to-date contact
information while completing their
service obligation. See proposed § 620.3
(documenting the service obligation).
The remaining provisions of the
proposed rule explained the rule’s scope
and purpose (proposed § 620.1), defined
key terms used in the rule (proposed
§620.2), and included a severability
clause (i.e., if one provision of the rule
is invalidated, its other provisions will
remain in force) (proposed § 620.7).

Public Comment

In response to the proposed rule, NSF
received one anonymous public
comment, suggesting that the agency
more clearly define the circumstances in
which enforcement of a student’s
service obligation would be so
“impossible,” ‘“unconscionable,” or
result in such “extreme hardship” that
a partial or complete waiver of the
obligation would be justified. The
commenter suggested that such a

71d. at 7442(k); see also id. at 7442(i), (j)
(requiring the repayment obligation to be treated as
a Federal Direct Unsubsidized Loan under part D
of title IV of the Higher Education Act of 1965 (20
U.S.C. 1087a et seq.)).

8 The Cybersecurity Enhancement Act permits
“[t]he Director of the National Science Foundation
[to] provide for the partial or total waiver or
suspension of any service or payment obligation by
an individual under this section whenever
compliance by the individual with the obligation is
impossible or would involve extreme hardship to
the individual, or if enforcement of such obligation
with respect to the individual would be
unconscionable.” See 15 U.S.C. 4772(]).

clarification would provide additional
guidance to administrators advising
students who might apply for a waiver,
would allow agency decisionmakers to
stand behind their waiver decisions
more strongly, and would give students
a level of confidence ‘“‘that each
application for a waiver will be treated
[the same] as the last, as much as that
is possible.”

The agency has determined that it is
unnecessary to clarify these terms
further. The rule (see §§620.4 and
620.5) already sets forth several specific
examples that provide meaningful and
substantial guidance to students (i.e.,
scholarship recipients) potentially
applying for a deferral (suspension) of
the period to fulfill their service
obligation or, if appropriate, a waiver
(discharge) of the service or repayment
obligation (e.g., death, total or
permanent disability, financial or
economic burden, other medical
situations). At the same time, the rule
preserves flexibility for students to
demonstrate, and for the agency to
determine, the circumstances under
which a deferral or waiver, in whole or
part, may be justified.

Students will submit their waiver or
deferral requests, for consideration by
the Director (or other designated NSF
official), through the program’s official
online portal, https://sfs.opm.gov/. As
explained in the proposed rule, this
portal is maintained and used by OPM’s
SFS program office to administer the
scholarship program under
reimbursable agreement with NSF.9
Students already use the portal to
register with the program, to ask
questions and obtain information,
including about qualifying cybersecurity
employment opportunities, to provide
and update their current contact
information, and to submit
documentation of their post-graduation
employment.1? As noted above, when
requesting a waiver or deferral, students
will have the opportunity to explain the
specific reason or basis for their request,
and to submit supporting information or
documentation to justify the request,
including why it would be impossible,
unconscionable, or an extreme hardship
for them to fulfill their service or
repayment obligation.

9See 87 FR at 42432.

10Likewise, if a student has retained counsel or
is deceased, the student’s authorized legal
representative (e.g., an attorney or relative serving
as an executor of the student’s estate) may also use
the portal to contact the program and seek a waiver
or deferral on the student’s behalf. Alternatively, as
discussed later in the ‘“Paperwork Reduction Act”
section of this document, NSF is also providing an
email address where such requests may be directed.

Final Rule Technical Amendments

In adopting the proposed rule as final,
the agency has made other technical
clarifications and corrections.

First, in §620.2 (definitions), it has
removed the definitions of “payment
data” and “monitoring phase,” since
these terms are not used in the rule and
are not needed to interpret or apply it.
In addition, the definition of
“Scholarship Phase” has been revised to
reflect the statutory requirement that the
individual be enrolled in a full-time
program of study, except individuals in
community college, who must be
enrolled at least half-time.

Second, in § 620.1 (scope and
purpose) and §620.2 (definitions), the
agency has corrected language stating
that scholarship recipients shall fulfill
their service obligation “in a position
related to cybersecurity” for a Federal,
state, local, or Tribal government
organization. These rule provisions have
been revised to conform to the language
of the Cybersecurity Enhancement Act,
which states that the scholarship
recipient shall be employed “in the
cybersecurity mission” of a Federal
executive agency, Congress (including
any agency, entity, office, or
commission established in the
legislative branch), an interstate agency,
a state, local or Tribal government or
government-affiliated non-profit
considered to be critical infrastructure
(as defined in 42 U.S.C. 5195c(e)), or as
an educator in the field of cybersecurity
at a qualified institution of higher
education (as defined in 15 U.S.C.
7442(b)(3)(B)).1* Additionally, in
§620.2, the agency has revised the
definition of “service obligation” by
clarifying what employment may be
credited towards that obligation,2 and
requiring that scholarship recipients
obtain prior approval of their proposed
cybersecurity positions from the SFS
program office. Such approval is
necessary to ensure that the individual
will be employed in a position that
qualifies under the statute, and to
prioritize the placement of certain
percentages of scholarship recipients in
various positions in Government and
other organizations, as discussed earlier.
See note 3. The definition of “‘agreement

11 See 15 U.S.C. 7442(d) (defining post-award
employment obligation).

121n proposed § 620.2, the definition of “service
obligation” stated, “All time at the agency that the
recipient is considered an employee of the agency
counts toward the service obligation.” The final
rule instead provides that, with respect to
employment in the cybersecurity mission of a
Federal executive agency, periods of employment in
paid duty status will be credited towards the
service obligation, while periods in unpaid nonduty
status will not be credited.
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to serve or repay” in § 620.2 has also
been revised to make clear that a
scholarship recipient who fails to fulfill
the service obligation must repay the
“scholarship or” the amount shall be
treated as a Federal direct unsubsidized
loan, and that the recipient must also
comply with both the recipient’s service
agreement “‘and these rules.” Further,
the definition of “Commitment Phase”
(i.e., the five-year period within which
the scholarship recipient must complete
the service obligation and submit
verifiable documentation of that service)
has been revised to clarify that it begins
immediately following the date when
the Scholarship Phase ends, and not 18
months later, as the proposed rule might
be read to suggest.13 The revised
definition also makes clear that the
duration of the Commitment Phase is
subject to any deferral (extension)
granted by the NSF Director under
§620.4 (deferral of service obligation).

Third, § 620.6 (obligation to repay)
has been revised in paragraph (a) to
make clear that a scholarship recipient’s
obligation to repay may result not only
from failure to fulfill the recipient’s
service obligation, but also failure to
provide annual verifiable post-award
employment documentation and up-to-
date contact information, or to fulfill
any of the other terms and conditions of
support imposed by the Cybersecurity
Enhancement Act, as discussed
earlier.14

Fourth, §620.6 (obligation to repay)
has been further revised in paragraph (a)
to clarify that the amount of the
scholarship for which the recipient shall
be liable will be calculated in
accordance with the formula set forth in
the Cybersecurity Enhancement Act, at
15 U.S.C. 7442(i), which depends on
whether the recipient has completed
less than one year of service, or one or
more years of service.

Fifth, in §620.4 (deferral of
obligation) and § 620.5 (discharge of
agreement to serve or repay), the agency
has added language permitting a
scholarship recipient to seek
reconsideration if the NSF Director
denies the recipient’s request for a

13 Scholarship recipients will have 18 months to
submit documentation that they have begun the
required post-award employment, as under current
program practice and policy, which will not change
and was the intent of the proposed rule language.

14 See 15 U.S.C. 7442(g)(2) (conditions of
support), discussed supra note 5. In these cases, the
NSF Director has the authority to suspend or waive
the repayment obligation on the condition that the
scholarship recipient complete some or all of the
service obligation, even if the individual has not
received a degree, as ordinarily contemplated under
the program statute. See id. at 7442(d) (requiring
that a scholarship recipient agree to serve for a
period equal to the length of the scholarship
“following receipt of the student’s degree”).

deferral or discharge under those
sections. Although the Cybersecurity
Enhancement Act does not provide for
a right of appeal or any right to an oral
hearing, the rule will provide an
opportunity for a scholarship recipient
to request reconsideration in written
form where there may be new or
additional facts or applicable law that
the recipient believes should be
considered. If reconsideration is
requested, the Director’s decision on
that request shall be considered final,
with no further reconsideration.
Furthermore, the agency has revised
§§620.4 and 620.5 to clarify the
deadline for requesting a deferral or
discharge. Specifically, a request for a
deferral of the service obligation must
be received before the period for
completing that service has expired (i.e.,
Commitment Phase). Furthermore, NSF
will not consider any request to defer or
discharge any scholarship amounts that
have already been repaid or referred to
the Department of the Treasury for
collection. In addition, the heading of
§620.4 is amended to refer to deferral of
the “service” obligation, in contrast to
§620.5, which pertains to the partial or
total discharge (waiver) of either the
service or repayment obligation.

Sixth, in § 620.6 (obligation to repay),
the agency has deleted language from
paragraph (c) that stated that, when a
CyberCorps SFS scholarship is treated
for repayment purposes as a Direct
Unsubsidized Loan, it “‘is not counted
against the scholarship recipient’s
annual or aggregate loan limits under 34
CFR 685.203 [Department of Education
loan limits].” This language, which NSF
included in consultation with the
Department of Education, was intended
to allow the full amount of a SFS
scholarship to be treated as a Direct
Unsubsidized Loan under NSF’s
regulations,?5 regardless whether the
total amount would exceed the limits
normally applicable to such loans under
the Department’s loan regulations. To
better reflect that intent, the final rule,
now in paragraph (b), rather than
paragraph (c), of § 620.6, states that an
SFS scholarship shall be repaid or
treated as a Direct Unsubsidized Loan
under NSF’s rule, “without regard to”
the annual or aggregate loan limits set
forth in the Department of Education’s
loan regulations. Whether SFS
scholarship amounts treated as a Direct
Unsubsidized Loan will be “counted” or
not against the Department’s loan limits

15 The statutory provision governing scholarship
repayment contains no dollar limit on the amount
that shall be repaid or treated as a Direct
Unsubsidized Loan. See 15 U.S.C. 7442(i) (amount
of repayment).

(i.e., if and when the individual applies
for other Federal student loans) is a
separate issue that falls outside the
scope of these regulations and NSF’s
authority.16 In addition, paragraphs (b)
and (c) have been revised to clarify that
the interest rate applicable to SFS
scholarship amounts treated as Direct
Unsubsidized Loans is determined by
the statute governing the terms and
conditions of such loans (i.e., 20 U.S.C.
1078e), that such interest accrues from
the date of the scholarship award, as
specified in the Cybersecurity
Enhancement Act (see supra note 7),
and that, if the loan goes into default,
the individual will also be liable for
reasonable collection fees and costs
(plus court costs and attorney fees, if the
Government has to sue the individual to
collect).1”

Seventh, other clarifications have
been made to § 620.6 (obligation to
repay), aside from those already
discussed above. Paragraph (a) no longer
contains a sentence stating that SFS
scholarships treated as Direct
Unsubsidized Loans will be repaid in
accordance with terms and conditions
prescribed by the Director of NSF. That
sentence has been rendered unnecessary
in light of paragraphs (b) and (g), which
directly address such repayment terms
and conditions. Paragraph (b), as
proposed, allowed individuals to avoid
repayment by submitting
documentation showing that they have
actually completed their service
obligation. Additional language has
been added to that paragraph in the
final rule, to explain that individuals
who have violated other scholarship
terms and conditions and become liable
for repayment may similarly submit
documentation, if any, demonstrating
that they have not in fact violated those
terms and conditions, to avoid
repayment. Paragraph (d) informs
scholarship recipients that they will be
sent notices during the Commitment
Phase, prior to the deadlines for

16 NSF nonetheless notes that, when the
Department of Education converts other Federal
grants into Direct Unsubsidized Loans for
repayment purposes, it expressly exempts those
amounts from the annual and aggregate limits
applicable to such loans. See 34 CFR 685.203(k)
(“Any TEACH Grants that have been converted to
Direct Unsubsidized Loans are not counted against
any annual or aggregate loan limits under this
section.”). NSF believes it would be appropriate, as
a matter of consistency and fairness, for the
Department to provide the same exemption for any
CyberCorps SFS scholarship amounts treated as
Direct Unsubsidized Loans under this rule.

17 Cf. https://fsapartners.ed.gov/sites/default/
files/attachments/2020-04/SubUnsubMPN.pdf
(master promissory note for Direct Unsubsidized
Loans) at 11 (1 17) (indicating that the individual
will be required to pay reasonable collection fees
and costs, plus court costs and attorney fees, if the
individual defaults on the loan).
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beginning and completing their service
obligation, reminding them that they
must timely submit verifiable
documentation of such service; the
proposed rule mentioned only the latter
notice. Paragraph (f) is revised to
explicitly warn individuals that failure
to receive these notices, or the annual
notices described in paragraph (e), will
not relieve them from liability for
scholarship repayment. Paragraph (g)
now emphasizes that all benefits and
terms and conditions normally
applicable to a borrower under the
Direct Unsubsidized Loan program (e.g.,
interest rate, repayment schedule) will
apply when a CyberCorps scholarship is
treated as a Direct Unsubsidized Loan
for repayment purposes, i.e., not only
the initial six-month grace period
mentioned in the proposed rule. Finally,
paragraph (h) of § 620.6 has been
revised to make clear that, when an
individual’s repayment obligation is
treated as a Direct Unsubsidized Loan,
NSF cannot convert it back into a
scholarship once it has been referred to
the Department of the Treasury for debt
collection.8

Eighth, §620.3 (documenting the
service obligation) and paragraph (e)(2)
of §620.6 (obligation to repay) are
revised to clarify that the recipient must
provide the required post-award
employment documentation and up-to-
date contact information annually to
both OPM and NSF in a “form and
manner”’ (rather than a “form”’)
approved by the SFS program office, to
allow that office flexibility in
determining the specific format in
which such information shall be
provided. For consistency, § 620.3 and
§620.6(e)(2) are revised to state that this
documentation is to be provided to
OPM and NSF via the “SFS program
office,” rather than sent directly to the
“Director,” or the “Director and OPM,”
as had been stated in the proposed rule.

18 For example, such a loan may be referred to
Treasury’s Bureau of Fiscal Service (BFS)
Centralized Receivables Service (CRS), which
collects current non-delinquent, non-tax accounts
receivable on behalf of federal agencies. See https://
www.fiscal.treasury.gov/crs/. Furthermore, if the
loan (debt) becomes delinquent, it normally must be
transferred no later than 120 days to Treasury BFS’s
cross-servicing program, which will also submit the
debt to the offset program. See https://
fiscal.treasury.gov/cross-servicing/; https://
fiscal.treasury.gov/top/how-top-works.html.

Furthermore, a sentence is added at the
end of §620.3 to reflect the Act’s
requirement that the recipient also
provide this information to the
recipient’s SFS institution.?
Additionally, proposed § 620.3 could be
read to imply that this documentation
must be submitted only “if” the
individual is completing the service
obligation. In the final rule, § 620.3
states that this documentation must be
submitted “[tlo demonstrate” that the
individual is completing that obligation.

Ninth, the authority for the rule
(following the table of contents) has
been revised to include the
Cybersecurity Enhancement Act, 15
U.S.C. 7442, as authority and basis for
the rule’s requirements, in addition to
the agency’s general rulemaking
authority under the NSF Act of 1950, 42
U.S.C. 1870.

Tenth, the final rule has been revised
throughout to remove references to SFS
scholarships being “‘converted” into
Direct Unsubsidized Loans for
repayment purposes. The final rule
reverts to the statutory language, which
states that, when an individual fails to
serve or otherwise violates the SFS
scholarship’s conditions of support, it
must be repaid or ““shall be treated as”
a Direct Unsubsidized Loan. See 15
U.S.C. 7442(g), (i)-(k). For example, SFS
scholarship repayment plans,
agreements, or promissory notesshall be
“treated [i.e., the same] as”’ a Direct
Unsubsidized Loan, and subject to
repayment under the same terms and
conditions that would apply to such
loans, as NSF has stated in § 620.6(g).
By using the language expressly
prescribed by Congress, the final rule
conforms to the statute’s requirements,
without suggesting that SFS
scholarships will be routinely
“converted” into Direct Unsubsidized
Loans (i.e., payable to the Department of
Education). At the same time, the rule
does not foreclose SFS institutions from
utilizing that option, if it becomes
available and feasible to do so.

Regulatory Analysis

Consistent with requirements
applicable to significant regulatory
actions within the meaning of Executive

19 See 15 U.S.C. 7442(g)(1).

Order 12866,2° the notice of the
proposed rule included a regulatory
analysis explaining the expected impact
of the rule, including its impact on
Federal agencies. See 87 FR at 42433.
Although no public comments were
received on the impact analysis, certain
changes have been made to that analysis
to reflect more accurately the
anticipated impact of the revised rule.

There are three main reasons that the
rule is needed. First, under the law, a
scholarship recipient’s obligation to
repay ‘‘shall be treated as” a Direct
Unsubsidized Loan in accordance with
terms and conditions that the Director of
the National Science Foundation (in
consultation with the Secretary of
Education) is required by law to be set
forth in regulations promulgated to
carry out subsection (j) of 15 U.S.C.
7442. Second, without these regulations,
current practice creates limited options
for OPM, NSF, and SFS institutions, as
well as potential hardship for students.
In many cases, the participating
CyberCorps® SFS institution is neither
able to collect a repayment nor convert
it to a loan due to lack of cooperation
from a scholarship recipient, closing an
NSF award at an institution, or the
amounts exceeding annual or aggregate
loan limits under 34 CFR 685.203. Thus,
if the individual does not submit a one-
time payment to the SFS institution or
NSF, the matter has typically been
referred to Treasury as a delinquent debt
for collection purposes. Third, under
current practice, students are not
afforded the terms and conditions of a
Direct Unsubsidized Loan if the
scholarship is not treated as such a loan.

Three groups will be affected by the
final rule: Students (SFS scholars),
universities (SFS institutions), and
certain Federal agencies (OPM, NSF,
and Treasury). Table 1, Table 2, and
Table 3 summarize expected impacts on
those three groups.

20 See section 3(f) of Exec. Order 12866 (defining
significant regulatory action to include any
regulatory action that is likely to result in a rule that
may, among other things, “(3) Materially alter the
budgetary impact of entitlements, grants, user fees,
or loan programs or the rights and obligations of
recipients thereof”’). Accordingly, pursuant to that
Executive Order, NSF submitted the rule to OMB
for its pre-publication review. See 87 FR at 42435
(also citing Executive Order 13563).
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TABLE 1—EXPECTED IMPACT OF THE PROPOSED RULE ON STUDENTS

Number per
year

Current practice

Expected impact of proposed rule

Students fulfilling obligation
through service.

Students fulfilling their repay-
ment obligation through
lump-sum payment.

Students cooperating with the
SFS institution and OPM,
but not paying lump sum.

Students not cooperating and
not paying lump sum.

300

5

Students report completion to
OPM.

Repay to SFS institution or
NSF.

Converted to a loan by SFS
Institution if possible, but if
not possible, transferred to
Treasury for collection ac-
tion.

Transferred to Treasury for
collection action.

None.

Participants could pay a lump sum or the amount shall be
treated as a Direct Unsubsidized Loan.

Student’s obligation shall be treated as a Direct Unsub-
sidized Loan, subject to repayment in accordance with
terms and conditions prescribed by the NSF Director in
this rule.

See above. Transferred to Treasury for collection if student
defaults on repayment or their request for deferral or dis-
charge is denied. May also be transferred for collection
pre-delinquency.

TABLE 2—EXPECTED IMPACT OF THE PROPOSED RULE ON UNIVERSITIES

[SFS institutions]

Nun;tézrr per Current practice Expected impact of proposed rule

Universities ........cccecvvievinenee. 15 | SFS institutions may attempt The scholarship shall be treated as a Direct Unsubsidized

to convert the scholarship to Loan, without converting it to such a loan, under repay-
a loan, which may be im- ment terms and conditions established by the NSF Director
possible due to loan limits, in the final rule.
lack of student cooperation.
TABLE 3—EXPECTED IMPACT OF THE PROPOSED RULE ON FEDERAL AGENCIES
Number of Current practice Expected impact of proposed rule
cases per year

NSF 18 | Work with institutions to find a | NSF should see fewer cases and higher likelihood of repay-
way to create payments or ment, because student repayment obligations shall be
loan conversion. If impos- treated as Direct Unsubsidized Loans under the rule, with-
sible, refer to Treasury for out the need to convert them to such loans. This should
collection action. reduce cases in which scholarship recipients seek repay-

ment relief from NSF (e.g., requests to suspend or waive
(discharge) their obligation when they are unable to pay in
a lump sum).

OPM e 18 | Work with institutions to find a | See above. Scholarship amounts are to be treated as a loan,
way to create payments or subject to repayment terms and conditions set forth by the
loan. conversion. If impos- NSF Director in the final rule, resulting in fewer collection
sible, work with NSF to issues or requests for relief from repayment.
transfer to Treasury for col-
lection action.

Treasury .....ccccoceeveecveeenineeenns 5 | Handle repayment or collec- No automatic transfers to Treasury, and NSF will handle re-
tion; appeals; requests for quests for deferral or discharge of the service or repay-
additional evidence, etc. ment obligation, including reconsideration requests.

Education .........cccooeeviiieiinnnenn. 20 | Not involved .........ccccovveeeeeennn. No change. Not involved, since SFS institutions will treat re-

payment obligations as Direct Unsubsidized Loans without
necessarily converting them to such loans, which would re-
quire coordination with Education.

Costs move into Federal, state, local, tribal summarizes the number of students

government or other qualifying service,
where the vast majority will complete
their service obligations. Table 4 below

released from obligations (granted a
waiver or have a request pending) as of
November 1, 2021.

The vast majority of students who
enroll in the CyberCorps® SFS program
will complete their studies and will
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TABLE 4—THE NUMBER OF SFS SCHOLARS RELEASED FROM THE SERVICE OBLIGATIONS FROM 2001-2021

Scholarships
awarded

Full waiver:
academic
phase

Full waiver:
employment
phase

Partial waiver:
academic
phase

Partial waiver:

Waiver
request
pending
decision

employment Total waivers

phase

31
115
219
185
182
133
111

94
133
181
195
186
268
277
277
313
357
339
384
375
354
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The costs resulting from the rule
include one-time costs and recurring
costs. The one-time costs consist of time
needed for universities and affected
students to read and understand the rule
and time for students to learn about,
decide, and complete paperwork to have
the scholarship treated as a Direct
Unsubsidized Loan if scholarship
repayment is required. The recurring
costs consist of the time needed by the
university and the student to complete
any additional paperwork or tasks
associated with the repayment of such
a loan.

SFS scholars (students), SFS
institutions (universities), and three
Federal agencies (NSF, OPM, and
Treasury) will benefit from the NPRM.
First, SFS institutions will save their
time from responding to SFS scholars
seeking information about their
repayment options when they are not
completing the service obligation. This
information will be provided in the rule
and in the SFS scholarship agreement,
which specifically includes the option
to repay an SFS scholarship by having
it treated as a Direct Unsubsidized Loan.
The estimated saving will be 20 hours
per year. The total estimated saving will
be $24,000 if the estimated number of
cases is 20 per year with $60 per hour
as a wage rate.2? Second, SFS scholars

21 Computer Science Professor Salary (June
2022)—Zippia | Average Computer Science
Professor Salaries Hourly And Annual. SFS
institutions remain responsible for notifying
individuals if they become liable for repaying the

who do not fulfill their obligation by
service will save time from
communicating with SFS institutions
and OPM about options before being
transferred to Treasury. The estimated
time saving is 30 hours per case per
year. The SFS scholars who do not
fulfill their service obligation will be
eligible for benefits available to Direct
Unsubsidized Loan borrowers when
their repayment obligation is treated as
such a loan. The benefits include: (1)
Entering a six-month grace period prior
to entering repayment, and (2)
Eligibility for all the benefits of the
Direct Unsubsidized Loan program.
These benefits are not currently
available to individuals whose debts
have been referred to Treasury. Three
Federal agencies will save time from
handling repayment cases, since the
final rule makes clear that SFS
institutions will be able to treat and
manage an individual’s repayment
obligation as a Direct Unsubsidized
Loan, without referring it to NSF, OPM,
or Treasury for collection (or a request
for a waiver or discharge) if the
individual is unable or unwilling to
make a lump-sum payment. The

scholarship and for collecting such payment with
a time period specified by NSF. See 15 U.S.C.
7442(k). That existing burden remains unchanged,
although the collection burden may be reduced if
individuals become more willing to cooperate with
the institution on repayment if their scholarship is
treated as a Direct Unsubsidized Loan, rather than
being referred to Treasury for debt collection as
under current practice, when a scholarship cannot
be converted to such a loan.

estimated time saving for NSF is 30
hours per case for about 20 cases per
year for personnel whose wage rate is
estimated at $84.48 22 per hour, based
on OPM 2022 salary and wages. The
estimated saving for NSF is $50,688.
The estimated time savings for OPM is
15 hours per case for about 20 cases per
year for personnel whose wage rate is
estimated at $56.30 per hour, based on
OPM 2022 salary and wages.23 Treasury
will save time for handling at least five
cases per year because they will not
handle payment agreement or student
information, other than cases where the
student is liable for repayment and their
case is referred to Treasury for
collection. There remains no direct
benefit for or burden upon the
Department of Education.

Alternatives to this rule could be
continuing with the current practice of
an ad-hoc payment plan between the
scholarship recipient and their SFS
institutions, or referral of the case to
Treasury for collection if the individual
is unwilling or unable to pay in a lump
sum, without treating the repayment
amount as a Direct Unsubsidized Loan.
This alternative would not provide the
benefits to scholarship recipients, SFS
institutions, and agencies that the rule
is intended to address. Another
alternative is to extend the window for
individuals to complete their service

22(GS-15 Step 10: Pay & Leave: Salaries &
Wages—OPM.gov.

23(GS-13 Step 4: Pay & Leave: Salaries & Wages—
OPM.gov.
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obligation, which might result in a
larger share of SFS scholars fulfilling
their service obligations and avoiding
repayment. However, this action would
not eliminate the need to improve the
efficiency and fairness of the process for
SFS scholars who do not fulfill their
service obligations, and some SFS
scholars might use the extra time to
delay the start or completion of their
service obligation, thereby undercutting
the purpose of the program, which was
to increase the cybersecurity workforce
as quickly as possible. As a result, we
believe the chosen proposal, which
enables individuals who fail to fulfill
their service obligation or who violate
other scholarship terms and conditions
to have the scholarship treated as a
Direct Unsubsidized Loan for repayment
purposes, to be the most appropriate
approach. In addition, the rule is
necessary for NSF to comply with the
requirements of the program statute, as
the General Accountability Office has
noted in previously examining the
program.

Executive Order 13132, Federalism

Executive Order 13132, Federalism,
prohibits an agency from publishing any
rule that has federalism implications if
the rule imposes substantial direct
compliance costs on state and local
governments and is not required by
statute, or the rule preempts state law,
unless the agency meets the
consultation and funding requirements
of section 6 of the Executive order. The
final rule, like the proposed rule, does
not have any federalism implications, as
described above.

Congressional Review Act

A major rule cannot take effect until
60 days after it is published in the
Federal Register. The final rule is not a
major rule under 5 U.S.C. 801.

Paperwork Reduction Act

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall any person be subject to a
penalty for failure to comply with, a
collection of information subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number.

As discussed earlier in this document,
pursuant to a reimbursable agreement
with NSF, OPM operates a Web portal
to administer the CyberCorps® SFS
program, through which registration and
other required information (including
the annual contact and employment
required by the Cybersecurity

Enhancement Act and this rule) is
collected from and maintained on
scholarship recipients. See OMB
Control No. 3260-0246, Scholarship For
Service (SFS) Program internet Site,
https://omb.report/omb/3206-0246. In
addition, NSF also has OMB Control
Number 3145-0058, National Science
Foundation Proposal and Award
Policies and Procedures Guide for
information collected from institutions
that seek or receive NSF CyberCorps®
funding pursuant to a formal NSF
solicitation, including information
collected by such institutions on behalf
of NSF. See https://omb.report/omb/
3145-0058.

In its proposed rule, NSF had
indicated that it was seeking PRA
clearance for additional information
collection activities contained in the
rule. For example, clearance would be
required for NSF to use a standardized
form, questionnaire, or other set of
identical questions to collect relevant
information from scholarship recipients
requesting the deferral or discharge of
their service or repayment obligations
under § 620.4 and § 620.5 of the rule,
respectively. Instead, at this time,
scholarship recipients who fail to fulfill
the terms of their scholarship regarding
scholarship repayment or conversion,
may elect to submit at request to NSF
by sending an email to sfs@nsf.gov. No
specific form or format is required.
Upon receipt of the request, NSF may
request additional information related to
the discharge or deferral of the
obligation, including supporting
documentation. As discussed earlier
(see note 10), an authorized
representative may make a request on
your behalf if you are deceased or
incapacitated. NSF will acknowledge
receipt of your request via the contact
information provided in your request. If
you have an attorney, you need to
include in your request an affidavit
confirming that you have authorized the
attorney to represent you. If NSF or the
SFS program office, in the future,
develops and intends as part of the
deferral or discharge process to use an
information collection instrument that
is subject to PRA requirements,
additional public comment shall be
solicited and OMB clearance shall be
requested, as required by the PRA.

Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act of 1980 (5 U.S.C. 605(b)), to the
extent, if any, that it applies to this
rulemaking (see ‘“‘Administrative
Procedure Act” below), NSF certifies
that this final rule is not expected to
have a significant economic impact on
a substantial number of small entities.

The rule applies to individual
scholarship recipients who, by
definition, do not constitute “small
entities” (e.g., businesses).

Unfunded Mandates

For purposes of Title II of the
Unfunded Mandates Reform Act of
1995, 2 U.S.C. 1531-1538, as well as
Executive Order 12875, this regulatory
action does not contain any Federal
mandate that may result in increased
expenditures in either Federal, state,
local, or tribal governments in the
aggregate, or impose an annual burden
exceeding $100 million on the private
sector.

Administrative Procedure Act

As noted earlier, the amendments
reflected in the final rule are technical,
in the nature of clarifications and
corrections, to conform the rule to the
language and authority of Cybersecurity
Enhancement Act, as needed, or to
further explain the meaning or effect of
the rule. They do not alter the proposed
intent or operation of the rule.
Furthermore, to the extent that this rule
involves a matter relating to loans,
grants, benefits, or contracts, it is
exempt from notice-and-comment
requirements. See Administrative
Procedure Act (APA), 5 U.S.C. 553(a)(2).
In accordance with the APA, this rule
shall be final and effective 30 days
following its publication in the Federal
Register. See 5 U.S.C. 553(d)
(publication of a substantive rule shall
not be less than 30 days before its
effective date).

Executive Order 12866

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
if regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). See “Regulatory Analysis”
section earlier in this document. In
accordance with the provisions of
Executive Order 12866, this rule was
reviewed by the Office of Management
and Budget as a significant rule. See
supra note 20.

List of Subjects in 45 CFR Part 620

Administrative practice and
procedure; Colleges and universities;
Grant programs; Reporting and
recordkeeping; Scholarships and
fellowships.

m For the reasons stated above, NSF
adds part 620 to 45 CFR chapter VI, to
read as follows:
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PART 620—CYBERCORPS®
SCHOLARSHIP FOR SERVICE (SFS)
PROGRAM

Sec.

620.1
620.2
620.3

Scope and purpose.

Definitions.

Documenting the service obligation.

620.4 Deferral of service obligation.

620.5 Discharge of agreement to serve or
repay.

620.6 Obligation to repay the CyberCorps
SFS scholarship.

620.7 Severability.

Authority: 15 U.S.C. 7442; 42 U.S.C. 1870.

§620.1 Scope and purpose.

The CyberCorps SFS Scholarship for
Service (SFS) program provides funds to
institutions of higher education that
award scholarships to students who
agree to work after graduation in the
cybersecurity mission of a Federal
executive agency, Congress (including
any agency, entity, office, or
commission established in the
legislative branch), an interstate agency,
a state, local or Tribal government or
government-affiliated non-profit
considered to be critical infrastructure,
or as an educator in the field of
cybersecurity at a qualified institution
of higher education, as defined in 15
U.S.C. 7442(b)(3)(B). The employment
will be for a period equal to the duration
of the scholarship and to be started
within 18 months and to be completed
within five years of entering the
Commitment Phase of the SFS program.
Failure to satisfy the academic
requirements of the program or to
complete the service obligation results
in forfeiture of the scholarship award,
which must either be repaid or shall be
treated as a Direct Unsubsidized Loan
subject to repayment under the terms
and conditions described in §620.6 of
this part.

§620.2 Definitions.

Agreement to serve or repay means an
agreement under which the individual
receiving a CyberCorps SFS scholarship
commits to meet the service
requirement or to repay the scholarship
or the loan as described in §620.6, and
to comply with notification and other
provisions of the agreement and these
rules.

Commitment Phase means the period,
immediately following the date on
which the Scholarship Phase ends,
within which SFS recipients must
complete their service obligation
(employment). The SFS recipient must
begin such employment within 18
months and it must be completed,
including submission of all required
verifiable employment documentation,
within 5 years from the date that the

Commitment Phase begins. The
Commitment Phase is limited to a
maximum of five years, unless extended
by the Director under § 620.4 of this
part.

CyberCorps SFS scholarship recipient
(scholarship recipient) means a student
who is selected by an SFS institution for
a CyberCorps SFS scholarship and
agrees to work after graduation in the
cybersecurity mission of a Federal
executive agency, Congress (including
any agency, entity, office, or
commission established in the
legislative branch), an interstate agency,
a state, local or Tribal government or
government-affiliated non-profit
considered to be critical infrastructure
(as defined in 42 U.S.C. 5195c¢(e)), or as
an educator in the field of cybersecurity
at a qualified institution of higher
education (as defined in 15 U.S.C.
7442(b)(3)(B)).

Deferral means an approved extension
of the Commitment Phase.

Director means the Director of the
National Science Foundation (NSF) or
an NSF official or employee acting for
the Director under a delegation of
authority.

Scholarship Phase means a period
when scholarship recipients are
enrolled full-time (or, if enrolled in
community college, at least half-time) in
an approved SFS academic program in
cybersecurity.

Service obligation means the time
period the recipient is required to work
in the cybersecurity mission of a Federal
executive agency, Congress (including
any agency, entity, office, or
commission established in the
legislative branch), an interstate agency,
a state, local or Tribal government or
government-affiliated non-profit
considered to be critical infrastructure
(as defined in 42 U.S.C. 5195c(e)), or as
an educator in the field of cybersecurity
at a qualified institution of higher
education (as defined in 15 U.S.C.
7442(b)(3)(B)). The recipient must also
obtain prior approval of such
employment from the SFS program
office. Under this definition, as applied
to employment in the cybersecurity
mission of a Federal executive agency,
creditable service includes periods of
employment in paid duty status and
excludes periods in unpaid nonduty
status.

SFS institution means a higher
education institution that receives an
SFS grant from NSF to recruit, train, and
graduate scholarship recipients.

SFS program office means an office
managing the SFS program through
partnership between NSF and the Office
of Personnel Management (OPM).

§620.3 Documenting the service
obligation.

To demonstrate that a scholarship
recipient is performing service in
accordance with the agreement to serve
or repay, the scholarship recipient must,
within 30 days of the beginning of the
service and upon completion of each
year of such service, provide to the SFS
program office documentation of that
service in a form and manner approved
by the SFS program office with all
required information, including up-to-
date contact information, and
certifications. The scholarship recipient
must also provide the recipient’s SFS
institution with this annual verifiable
documentation of post-award
employment and up-to-date contact
information.

§620.4 Deferral of service obligation.

(a) A scholarship recipient whose
CyberCorps SFS Scholarship Phase has
ended may request, from the Director, a
deferral of the five-year Commitment
Phase for completion of the service
obligation based on—

(1) Enrollment in a program of study
or engagement in approved professional
activity that would contribute to further
professional development and/or
cybersecurity workforce readiness for
the scholarship recipient;

(2) A condition that is a qualifying
reason for leave under the Family and
Medical Leave Act (FMLA);

(3) A call to order to Federal or state
active duty or active service as a
member of a Reserve Component of the
Armed Forces named in 10 U.S.C.
10101, or service as a member of the
National Guard on full-time National
Guard duty, as defined in 10 U.S.C.
101(d)(5); or

(4) Other exceptional circumstances
significantly affecting the scholarship
recipient’s ability to serve as determined
by the Director.

(b) A scholarship recipient must
apply for a deferral, by submitting a
written request via the SFS program
office, before the scholarship recipient’s
Commitment Phase has expired.

(c) A scholarship recipient who
applies for deferral must provide
documentation supporting the request
as well as current contact information
including home address, email address,
and telephone number.

(d) The Director, or other official
designated by the Director, will notify
the scholarship recipient on the
outcome of the application for deferral.
If the deferral is denied, the scholarship
recipient may submit a written request
for reconsideration to the SFS program
office. The request must be received no
later than 30 calendar days after NSF



50052

Federal Register/Vol. 88, No. 146/ Tuesday, August 1, 2023 /Rules and Regulations

sent notice of the denial to the recipient.
The request must explain why the
recipient believes the denial is based on
an error or mistake of fact or law, or if
there are any new facts or law that
should be considered. The Director’s
determination on the request shall be
final, with no further reconsideration.

§620.5 Discharge of agreement to serve or
repay.

(a) Discharge conditions. The Director
may provide for the partial or total
waiver or suspension of any service or
repayment obligation by a scholarship
recipient under the SFS program,
including but not limited to the
following circumstances:

(1) Death. If a scholarship recipient
dies, the Director discharges the
obligation to complete the agreement to
serve or repay based on a certified copy
of the death certificate or verification of
the scholarship recipient’s death
through an authoritative Federal or state
electronic database approved for use by
the Director.

(2) Total and permanent disability. A
scholarship recipient’s agreement to
serve or repay is discharged if the
scholarship recipient becomes totally
and permanently disabled. This is the
condition of an individual who:

(i) Is unable to engage in any
substantial gainful activity by reason of
any medically determinable physical or
mental impairment that—

(A) Can be expected to result in death;

(B) Has lasted for a continuous period
of not less than 60 months; or

(C) Can be expected to last for a
continuous period of not less than 60
months; or

(ii) Has been determined by the
Secretary of Veterans Affairs to be
unemployable due to a service-
connected disability.

(3) Extreme hardship. Whenever
compliance by the scholarship recipient
with the obligation is impossible or
would involve extreme hardship to the
scholarship recipient, or if enforcement
of such obligation with respect to the
scholarship recipient would be
unconscionable. Extreme hardship
could include but is not limited to
financial or economic burden, medical
situations, or other situations as
determined by the Director of NSF.

(b) Written request. (1) A scholarship
recipient must submit a written
application to the SFS program office,
requesting a discharge from the Director
of NSF in accordance with this section.
Requests to discharge and refund
amounts already repaid or referred to
Treasury will not be considered or
granted.

(2) A scholarship recipient who
applies for discharge must provide the
Director with documentation supporting
the request as well as current contact
information including home address,
email address, and telephone number.

(3) The Director, or other official
designated by the Director, will notify
the scholarship recipient on the
outcome of the application for
discharge. If the discharge is denied, the
scholarship recipient may submit a
written request for reconsideration to
the SFS program office. The request
must be received no later than 30
calendar days after NSF sent notice of
the denial to the recipient. The request
must explain why the recipient believes
the denial is based on an error or
mistake of fact or law, or if there are any
new facts or law that should be
considered. The Director’s
determination on the request shall be
final, with no further reconsideration.

§620.6 Obligation to repay the
CyberCorps SFS scholarship.

(a) A scholarship recipient who fails
to complete the service obligation, as
evidenced by documentation of that
service with all required information
and certifications, or fails to comply
with any other conditions of support set
forth in 15 U.S.C. 7442(g), must repay
the scholarship to the United States in
an amount calculated in accordance
with 15 U.S.C. 7442(i).

(b) If not repaid, the CyberCorps SFS
scholarship amounts paid to the
scholarship recipient, together with
interest accruing from the date of the
scholarship award, at the interest rate
determined under 20 U.S.C. 1087e, shall
be treated as a Direct Unsubsidized
Loan, without regard to any annual or
aggregate loan limits under 34 CFR
685.203, and subject to the repayment
terms and conditions set forth in
paragraph (g) of this section, unless the
scholarship recipient submits required
documentation to prove the qualified
employment within the timeframe
required by the agreement to serve or
repay (or, if the recipient has violated
any other conditions of support,
verifiable documentation demonstrating
that the recipient has not violated such
conditions).

(c) The scholarship recipient remains
liable for any amounts calculated in
accordance with paragraph (a) that are
not repaid, including any amounts
treated a Direct Unsubsidized Loan as
described in paragraph (b) of this
section. Such amounts, if not repaid,
shall be referred to the United States
Department of the Treasury for
collection, and, if the individual
defaults on the loan, shall also include

reasonable collection fees and costs
(plus court costs and attorney fees, if
any).

(d) During the Commitment Phase,
approximately 90 days before the date
that the scholarship recipient must
begin performing the service obligation
(employment) and approximately 90
days before the Commitment Phase is
scheduled to expire, the scholarship
recipient will be notified of the date by
which they must submit verifiable
documentation showing that they are
satisfying the service obligation.

(e) At least annually during the
service obligation period, the
scholarship recipient shall be notified
of—

(1) The terms and conditions that the
scholarship recipient must meet to
satisfy the service obligation;

(2) The requirement for the
scholarship recipient to provide to the
SFS program office, upon completion of
each of the required service year,
verifiable documentation of that service
in a form and manner approved by that
office and the need for scholarship
recipients to keep copies of this
information and copies of their own
employment documentation; and

(3) The conditions under which the
scholarship recipient may request a
deferral of the period for completing the
service obligation or the discharge of the
service obligation.

(f) A scholarship recipient remains
obligated to meet all requirements of the
service obligation, even if the recipient
does not receive the notices described in
paragraphs (d) and (e) of this section.

(g) A scholarship recipient whose
CyberCorps SFS scholarship is treated
as a Direct Unsubsidized Loan—

(1) Enters a six-month grace period
prior to entering repayment, and

(2) Is eligible for all other benefits of
and subject to all other terms and
conditions of the Direct Unsubsidized
Loan Program.

(h) If a scholarship recipient’s
repayment obligation is treated as a
Direct Unsubsidized Loan under this
part, the loan may not be converted back
to a CyberCorps SF'S scholarship if it
has been referred to the United States
Department of the Treasury for
collection.

§620.7 Severability.

If any provision of this part or its
application to any person, act, or
practice is held invalid, the remainder
of the part or the application of its
provisions to any person, act, or practice
shall not be affected thereby.
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Dated: July 24, 2023.
Suzanne H. Plimpton,

Reports Clearance Officer, National Science
Foundation.

[FR Doc. 2023—-16009 Filed 7-31-23; 8:45 am]|
BILLING CODE 7555-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 14

[CG Docket Nos. 23—-161, 10-213, 03—-123;
FCC 23-50; FR ID 156546]

Access to Video Conferencing

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission (FCC or
Commission) revisits the interpretation
of a statutory term, interoperable video
conferencing service (IVCS). Finding no
persuasive reason to modify or limit the
scope of the statutory definition of this
term, the Commission declines to revise
its definition of IVCS, and concludes
that its accessibility rules for advanced
communications services and
equipment apply to all services and
equipment that meet the statutory
definition of IVCS.

DATES:

Effective date: This ruling is effective
August 31, 2023.

Compliance date: The Commission
sets the date for compliance with IVCS
rules in part 14 of the Commission’s
rules as initially adopted at 76 FR 82354
(Dec. 30, 2011) and 77 FR 24632 (April
25, 2012) as September 3, 2024.

FOR FURTHER INFORMATION CONTACT: Ike
Ofobike, Disability Rights Office,
Consumer and Governmental Affairs
Bureau, at 202-418-1028, or
Ike.Ofobike@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, document FCC 23-50,
adopted on June 8, 2023, released on
June 12, 2023, in CG Docket Nos. 23—
161, 10-213, and 03-123. The
Commission previously sought
comment on the issue in a Further
Notice of Proposed Rulemaking,
published at 76 FR 82240, December 30,
2011, and a Public Notice, published at
87 FR 30442, May 19, 2022. The full text
of document FCC 23-50 is available for
public inspection and copying via the
Commission’s Electronic Comment
Filing System (ECFS). To request
materials in accessible formats for
people with disabilities (Braille, large
print, electronic files, audio format),

send an email to fcc504@fcc.gov or call
the Consumer and Governmental Affairs
Bureau at (202) 418-0530.

Synopsis
Background

1. Since the March 2020 outbreak of
the COVID-19 pandemic in the United
States, video conferencing has grown
from a niche product to a central pillar
of our communications infrastructure.
The new social interaction paradigm
occasioned by the pandemic appears to
have permanently altered the norms of
modern communication in the
workplace, healthcare, education, social
interaction, civic life, and more. For
millions of Americans, video
conferencing has become a mainstay of
their business and personal lives. With
the growing use of video conferencing
has come heightened concern about
accessibility. In recent years, various
accessibility features have been
introduced by a number of video
conferencing providers. However, the
accessibility of video conferencing
services remains limited for many users.

2. Under the Twenty-First Century
Communications and Video
Accessibility Act (CVAA), enacted in
2010, providers of advanced
communications services (ACS) and
manufacturers of equipment used for
ACS must make such services and
equipment accessible to and usable by
people with disabilities, unless these
requirements are not achievable. 47
U.S.C. 617(a)(1), (b)(1). Service
providers and manufacturers may
comply with section 716 of the Act
either by building accessibility features
into their services and equipment or by
using third-party applications,
peripheral devices, software, hardware,
or customer premises equipment (CPE)
that are available to individuals with
disabilities at nominal cost. 47 U.S.C.
617(a)(2), (b)(2). If accessibility is not
achievable through either of these
means, then manufacturers and service
providers must make their products and
services compatible with existing
peripheral devices or specialized CPE
commonly used by people with
disabilities to achieve access, subject to
the achievability standard. 47 U.S.C.
617(c).

3. The Act defines advanced
communications services as: (1)
interconnected VoIP service; (2) non-
interconnected VoIP service; (3)
electronic messaging service; (4)
interoperable video conferencing
service; and (5) any audio or video
communications service used by
inmates for the purpose of
communicating with individuals

outside the correctional institution
where the inmate is held, regardless of
technology used. 47 U.S.C. 153(1).
Interoperable video conferencing
service, in turn, is defined as a service
that provides real-time video
communications, including audio, to
enable users to share information of the
user’s choosing. 47 U.S.C. 153(27).

4. In adopting rules to implement
section 716 of the Act, the Commission
incorporated without change the
statutory definitions of ACS and the
four then-existing types of ACS,
including interoperable video
conferencing service. 47 CFR 14.10(m).
However, in that 2011 rulemaking a
question was raised as to what Congress
meant by including the word
interoperable as part of the term
interoperable video conferencing
service. Agreeing with some
commenters that the word “cannot be
read out of the statute,” the Commission
found that the record before it was
insufficient to decide the correct
interpretation, and sought further
comment on the issue. Implementing
the Provisions of the Communications
Act of 1934, as Enacted by the Twenty-
First Century Communications and
Video Accessibility Act of 2010, Final
Rule, published at 76 FR 82353, 82358,
December 30, 2011; Proposed Rule,
published at 76 FR 82240, 82245—46,
December 30, 2011.

5. Based on the record at that time,
the Commission specifically invited
comment on the following three
possible definitions of the word
interoperable as used in this context:
able to function inter-platform, inter-
network, and inter-provider; having
published or otherwise agreed-upon
standards that allow for manufacturers
or service providers to develop products
or services that operate with other
equipment or services operating
pursuant to the standards; or able to
connect users among different video
conferencing services, including video
relay service (VRS). Commenters did not
reach consensus on any of the three
suggested alternatives.

6. Recently, the Commission refreshed
the record on this matter. First, in April
2021, the Consumer and Governmental
Affairs, Media, and Wireless
Telecommunications Bureaus issued a
joint Public Notice seeking comment
generally on whether any updates were
needed to the Commission’s rules
implementing the CVAA and inviting
stakeholders to provide input on aspects
of the Commission’s CVAA
implementation that are working well,
on specific areas in which commenters
believe improvements are needed, and
on requirements that may not be serving
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their intended purpose or have been
overtaken by new technologies. Some of
the comments responding to the 2021
Public Notice specifically addressed the
interpretation of the term interoperable
video conferencing service. The
Accessibility Advocacy and Research
Organizations (AARO), for example,
urged the Commission to simply clarify
that the statutory definition of
interoperable video conferencing
service, as a service that uses real-time
video communications, including audio,
to enable users to share information of
the user’s choosing, is an exhaustive
articulation of what Congress intended
to be covered.

7. Next, on April 27, 2022, the
Commission’s Consumer and
Governmental Affairs Bureau (CGB or
Bureau) released a Public Notice
specifically inviting additional
comment on the questions originally
posed in 2011 as to the meaning of
interoperable video conferencing
service. Interoperable Video
Conferencing Service, published at 87
FR 30442, May 19, 2022. The Bureau
also invited commenters to submit
additional relevant information about
what types of services are currently
available in the video conferencing
marketplace, the kinds of
interoperability they currently offer, and
how such developments may assist in
reaching an interpretation of
interoperable video conferencing service
that is consistent with the intent of
Congress in enacting the CVAA. The
Commission also sought comment on
how consumers access video
conferencing services, whether various
components of such services are
accessible and usable, and any other
developments that the Commission
should consider in resolving this issue.
Eight entities filed comments in
response to the 2022 Public Notice;
seven filed reply comments.

Definition of Interoperable Video
Conferencing Service

8. The rapid growth of video
conferencing underscores the need to
resolve lingering uncertainty as to the
application of the Commission’s
accessibility rules in this area. The
social shift born of the pandemic has
altered the norms of modern
communication. The record, other
relevant FCC documents, and public
sources indicate that substantial barriers
to effective communication remain for
many people with disabilities. As video
conferencing becomes further
entrenched as an essential means of
communication, it is of critical
importance to resolve the extent to
which these services are covered by

section 716 of the Act and the
Commission’s accessibility rules. In the
absence of clarity, service providers are
left uncertain as to their obligations, and
consumers face an inconsistent
patchwork of accessibility features that
limit their ability to reliably achieve
effective communication.

9. In light of these changed
circumstances, and taking into account
comments in the record, the
Commission revisits its previously
stated views regarding the interpretation
of the statutory term interoperable video
conferencing service. The Act defines
interoperable video conferencing service
as a service that provides real-time
video communications, including audio,
to enable users to share information of
the user’s choosing. 47 U.S.C. 153(27).
The Commission finds no persuasive
reason to modify or limit the scope of
the statutory definition of this term.
Therefore, it declines to revise part 14
of the Commission’s rules, which
incorporates the statutory definition,
and concludes that part 14 applies to all
services and equipment that provide
real-time video communications,
including audio, to enable users to share
information of the user’s choosing.

10. By its terms, the statutory
definition of interoperable video
conferencing service encompasses a
variety of video communication services
that are commonly used today, or that
may be used in the future, to enable two
or more users to share information with
one another. In 2011, the Commission
interpreted a qualifying phrase in the
definition—to enable users to share
information of the user’s choosing”—to
mean that services “providing real-time
video communications, including audio,
between two or more users” would be
included, “even if they can also be used
for video broadcasting purposes (only
from one user).” 76 FR 82354, December
30, 2011 (emphasis in original).
However, a service that provides real-
time video and audio communications
“only from one user” (i.e., “video
broadcasting’’) would not meet the
definition of interoperable video
conferencing service. (Emphasis in
original.)

11. Nothing in the definition suggests
that it is limited to services that are only
suitable for particular kinds of users—
e.g., professional users who need a wide
selection of features and tools to
conduct online meetings, or casual users
who want to have spontaneous video
conversations with friends. The
definition also does not indicate an
intention to exclude any service based
on whether it is used primarily for
point-to-point or multi-point
conversations, or based on the type of

device used to access the service.
Similarly, based on the wording of this
definition, its application does not
depend on the options offered to users
for connecting to a video conference
(e.g., through a dial-up telephone
connection or by broadband, through a
downloadable app or a web browser),
what operating systems or browsers
their devices may use, whether the
service works with more than one
operating system, or whether the service
may be classified as offered to the
public or to a private group of users
(such as a telehealth platform). What
matters is that two or more people can
use the service to share information
with one another in real-time, via video.

12. Narrowing the scope of the part 14
rules to a more limited class of services
by importing the Commission’s own
definition of interoperable would bring
those rules into conflict with the
definition mandated by Congress. In
terms of the Commission’s codified
rules, this conclusion maintains the
status quo, as the statutory definition of
interoperable video conferencing service
has been incorporated in the
Commission’s rules for more than a
decade.

13. While the Commission stated in
2011 that it must determine the meaning
of interoperable in the context of the
statute, in light of the further comments
received the Commission concludes
that, as the Supreme Court has
repeatedly held, when a statute includes
an explicit definition, that definition
must be followed, even if it varies from
a term’s ordinary meaning. Here the
interpretation of the statutory term has
already been given by the statutory
definition: IVCS is a service that
provides real-time video
communications, including audio, to
enable users to share information of the
user’s choosing. Because that definition
does not include the word
interoperable, it is unnecessary to
construe that word separately in this
context. In cases of circularity—where
the statutory term and the statutory
definition of that term include a
common word—it might be appropriate
for an agency to interpret the common
word. That is not the case here because
interoperable does not appear in the
statutory definition.

14. The legislative history of the
CVAA also supports the conclusion that
the Commission may rely on the
statutory definition of interoperable
video conferencing service without
further elaboration on the word
interoperable. As the Commission noted
in 2011, early versions of the legislation
used the term video conferencing
service, without the word interoperable.
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The term was left unchanged in the
House of Representatives committee
report on H.R. 3101, released in July
2010. However, in the Senate report on
S. 3304, released in December 2010, the
Senate Committee on Commerce,
Science, and Transportation added the
word interoperable to video
conferencing service. The Commission
has found nothing in the legislative
history of the CVAA to explain why the
word was added, or what that change
was meant to communicate, if anything.
The interpretation of statutes cannot
safely be made to rest upon mute
intermediate legislative maneuvers.
Trailmobile Co. v. Whirls, 331 U.S. 40,
61 (1947).

15. Additionally, nothing in the
legislative history suggests that Congress
intended for the insertion of
interoperable in the defined term to
change the draft bill’s existing definition
of video conferencing service. The
definition remained the same in all
versions, even when the term it was
defining metamorphosed without
explanation. This compels the
Commission to conclude that, whatever
reason the Senate Committee may have
had for altering the term used to
describe the service, there was no intent
to alter the definition of that term or to
require separate interpretation of any
word within that defined term. As the
D.C. Circuit noted in 1982, courts must:

exercise caution before drawing inferences
regarding legislative intent from changes
made in committee without explanation. . . .
amendments to a bill’s language are
frequently latent with ambiguity; they may
either evidence a substantive change in
legislative design or simply a better means
for expressing a provision in the original bill.

Western Coal Traffic League v. U.S., 677
F.2d 915, 924 (D.C. Cir. 1982).

16. Some commenters also stress that
the Commission should not use this
proceeding to mandate that video
conferencing services be interoperable.
That is a different question, which the
Commission settled in 2011: There is no
language in the CVAA supporting the
view that interoperability is required or
should be required as a subset of
accessibility, usability, or compatibility.
76 FR 82354, December 30, 2011. The
Commission sees no need to revisit that
question.

17. Alternative Suggested Definitions.
The Commission finds unpersuasive the
alternative definitions of interoperable
video conferencing service that various
commenters proffer in lieu of the
statutory definition. The Consumer
Technology Association (CTA)
continues to advocate a proposal
advanced in 2011: that covered services

be limited to those that have the ability
to operate among different platforms,
networks and providers without special
effort or modification by the end user.
At that time, the Commission expressed
concern that this proposed definition
would exclude virtually all existing
video conferencing services and
equipment from the accessibility
requirements of section 716 of the Act,
which it believes would be contrary to
congressional intent. 76 FR 82240,
December 30, 2011. In its 2022
comments, citing the development of
standards that improve interoperability,
CTA suggested that its proposed
definition would include a number of
commonly used video services such as
Webex, Google Meet, and BlueJeans by
Verizon. However, CTA emphasizes that
its approach will ensure that only the
subset of video conferencing services
that are genuinely interoperable is
covered under section 716.

18. CTIA suggests a modified version
of this formulation that would limit
covered services to those that can
function inter-platform and inter-
network. By contrast with CTA’s
proposed definition, CTIA’s proposal
would define interoperable video
conferencing services to include
services that are interoperable inter-
platform and inter-network but that are
not interoperable between different
providers. Under CTIA’s proposal, inter-
platform refers to the ability of a user to
access a video conferencing service on
multiple software platforms and
operating systems, such as Google
Android, Apple i0S, and Microsoft
Windows, and inter-network refers to
the ability of a user to access a video
conferencing service via the internet
and on data networks, such as through
a broadband connection like 4G LTE or
5G. According to CTIA, this definition
reflects the video conferencing market
today, which likely means the most
widely used services today would be
covered by the Commission’s ACS rules.
Nonetheless, like CTA, CTIA
acknowledges that its interpretation
would narrow covered services to a
smaller group than those fitting under
the statutory definition. The American
Council of the Blind (ACB) and
American Foundation for the Blind
(AFB) state that vertically integrated
services such as Apple Facetime would
likely not meet CTIA’s narrow
definition of IVCS.

19. The fundamental defect of these
proposed alternatives is that they
substantially alter the definition of
interoperable video conferencing service
provided by Congress. Supporters of
alternative definitions fail to show how
their proposed approaches, which they

acknowledge are less inclusive than the
statutory definition, could be
harmonized with Congress’s definition.
Instead, CTA and CTIA argue that
relying on the statutory definition
would render the word interoperable
superfluous, effectively reading the
word out of the statute.

20. The Commission rejects CTA and
CTIA’s argument because it is far from
clear that interoperable is superfluous.
For instance, information sharing
cannot take place at all without some
degree of interoperability between the
devices or software that each sharing
user operates. The inclusion of the word
interoperable in the term interoperable
video conferencing service may simply
reflect the fact that any video service
satisfying that definition—i.e., any real-
time video communication service that
enable[s] users to share information of
the user’s choosing—necessarily
involves some level of interoperability
among the particular devices and
software employed by users of that
service.

21. In any event, while the
Commission should construe statutes,
where possible, so as to avoid rendering
superfluous any parts thereof, Astoria
Fed. Sav. & Loan Ass’n v. Solimino, 501
U.S. 104, 112 (1991), it is not always
possible to do so, given the
imperfections of the legislative process.
Further, the Commission must also read
the text harmoniously. Accordingly,
interpretations that result in
irreconcilable internal discord must be
rejected. In this instance, as the
proponents agree, their interpretive
attempts to give independent meaning
to the word interoperable are
inconsistent with the statutory
definition. Therefore, the Commission
must conclude that it is not possible to
interpret interoperable in the way that
these commenters request.

22. Administrative Procedure Act
Notice. The Commission also concludes
that it has provided adequate notice in
this proceeding that it could arrive at
the decision it reaches today. The 2022
Public Notice, which was published in
the Federal Register, invited the public
to file additional comments on the
questions posed in 2011 regarding the
meaning of the term interoperable in the
context of video conferencing services
and equipment. In the very next
sentence, the 2022 Public Notice made
direct reference to a recent filing by
AARO proposing that the Commission
apply the statutory definition. The 2022
Public Notice also specifically invited
commenters to suggest additional
alternatives or other types of input on
how to interpret the word interoperable
beyond the three approaches suggested
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by the Commission in 2011. 87 FR
30444, May 19, 2022. The 2022 Public
Notice thus provided ample indication
that the interpretive question could
have a broader range of outcomes than
those specifically suggested in 2011.

23. Even assuming, arguendo, that
notice was lacking, the Commission
finds no conflict with the
Administrative Procedure Act. Contrary
to the arguments of several commenters,
it is procedurally proper for the
Commission to conclude that
interoperable video conferencing service
has the meaning given by the statutory
definition. The Commission is not
adopting or amending any substantive
rule. Therefore, the notice-and-comment
requirements of the Administrative
Procedure Act (APA) are not implicated
by any action taken here. The
Commission is simply revisiting its
2011 assertion of a perceived need to
resolve, through further interpretation,
the correct interpretation of the word
interoperable. At most that assertion
was an interpretive rule, and hence
prior notice was not required to revisit
that interpretation. The Supreme Court
has confirmed that the adoption or
modification of interpretive rules occurs
outside the APA’s notice-and-comment
requirements. Perez v. Mortgage
Bankers Ass’n, 575 U.S. 92, 96 (2015).

24. Given the extended pendency of
questions regarding the application of
these requirements to video
conferencing, the Commission
recognizes that some service providers
may need additional time to fully
comply with the Report and Order. For
that reason, the Commission extends the
date for compliance with the part 14
video conferencing service rules until
September 3, 2024. The Commission
directs the Consumer and Governmental
Affairs Bureau to announce the
compliance date by subsequent Public
Notice.

Final Regulatory Flexibility Analysis

25. The Regulatory Flexibility Act of
1980, as amended (RFA), requires that
an agency prepare a regulatory
flexibility analysis for notice and
comment rulemakings, unless the
agency certifies that the rule will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities. 5 U.S.C. 603,
605(b). In document FCC 23-50, the
Commission declines to adopt rule
changes and therefore a Final
Regulatory Flexibility Analysis has not
been performed.

Ordering Clauses

26. Pursuant to sections 1, 2, 3, and
716 of the Communications Act of 1934,

as amended, 47 U.S.C. 151, 152, 153,
617, the foregoing Report and Order is
adopted.

Congressional Review Act

27. The Commission has determined,
and the Administrator of the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
concurs, that this rule is non-major
under the Congressional Review Act, 5
U.S.C. 804(2). The Commission sent a
copy of the Report and Order to
Congress and the Government
Accountability Office pursuant to 5
U.S.C. 801(a)(1)(A).

Final Paperwork Reduction Act of 1995
Analysis

28. The Report and Order does not
contain new or modified information
collection requirements subject to the
Paperwork Reduction Act of 1995. In
addition, therefore, it does not contain
any new or modified information
collection burden for small business
concerns with fewer than 25 employees,
pursuant to the Small Business
Paperwork Relief Act of 2002.

Federal Communications Commission.
Marlene Dortch,

Secretary, Office of the Secretary.

[FR Doc. 2023-15686 Filed 7—31-23; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Pipeline and Hazardous Materials
Safety Administration

49 CFR Parts 192 and 195

[Docket No. PHMSA-2013-0255; Amdt. Nos.
192-134, 195-106]

RIN 2137-AF06

Pipeline Safety: Requirement of Valve
Installation and Minimum Rupture
Detection Standards: Technical
Corrections

AGENCY: Pipeline and Hazardous
Materials Safety Administration
(PHMSA), Department of Transportation
(DOT).

ACTION: Correcting amendments.

SUMMARY: PHMSA is issuing editorial
and technical corrections clarifying the
regulations promulgated in its April 8,
2022, final rule titled “Pipeline Safety:
Requirement of Valve Installation and
Minimum Rupture Detection
Standards” for certain gas, hazardous
liquid, and carbon dioxide pipelines.
The final rule also codifies the results of
judicial review of that final rule.

DATES: These corrections are effective as
of August 1, 2023.

FOR FURTHER INFORMATION CONTACT:
Technical questions: Steve Nanney,
Senior Technical Advisor, by telephone

at 713-272-2855.

General information: Robert Jagger,
Senior Transportation Specialist, by
email at robert.jagger@dot.gov.

SUPPLEMENTARY INFORMATION:

I. Corrections

On April 8, 2022, PHMSA published
a final rule titled “Pipeline Safety:
Requirement of Valve Installation and
Minimum Rupture Detection
Standards”? (final rule) amending the
Federal Pipeline Safety Regulations (49
CFR parts 190 through 199) to, among
other provisions, require the installation
of rupture-mitigation valves (RMV) or
alternative equivalent technologies and
establish minimum performance
standards for the operation of those
valves to mitigate the public safety and
environmental consequences of pipeline
ruptures. The final rule became effective
on October 5, 2022. This document
identifies several editorial and technical
corrections clarifying those regulations,
as set forth below.

The final rule added a new
§ 192.179(e) requiring the installation of
rupture-mitigation valves (RMV) on
certain onshore gas pipeline segments 6
inches or greater in diameter. The
paragraph included an exemption for
those pipelines in Class 1 or Class 2
locations where the potential impact
radius (PIR) of the pipeline is 150 feet
or less. However, a comma was
inadvertently left in between “Class 1”
and “or Class 2 locations,” which led
some readers to interpret that all
pipelines in Class 1 locations were
exempt from the RMV installation
requirements, in addition to those
pipelines in Class 2 locations with a PIR
of 150 feet or less. As the preamble of
the final rule explains (see, e.g., 87 FR
20942, 20972), the exemption was
meant to apply to pipelines with a PIR
of 150 feet or less in either Class 1
locations or Class 2 locations. Therefore,
PHMSA is correcting that regulatory text
in this document by removing the
comma, restructuring the sentence for
clarity, and adding ““either” before the
reference to Class 1 and Class 2. PHMSA
is also making a conforming change to
§192.179(f), which contained similar
language and will reflect the same
regulatory intent.

Additionally, PHMSA is also
correcting § 192.179(e) and (f) by
removing a potentially confusing cross-

187 FR 20940 (Apr. 8, 2022).
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reference. At both §192.179(e) and (f),
the regulatory text states that, for
applicable pipelines, “‘all RMVs and
alternative equivalent technologies
installed pursuant to [these] paragraphs
must meet the requirements of
§§192.634 and 192.636.” The
requirement for valve installation under
paragraphs (e) and (f) of § 192.179 was
intended to apply to pipelines in all
class locations and regardless of a
pipeline’s high-consequence area (HCA)
status, as applicable. However,
paragraph (a) of § 192.634 states that
section is only applicable to certain
pipelines located in HCAs or in Class 3
or Class 4 locations. Therefore, with the
cross-reference to § 192.634 in
§192.179, it may be unclear as to what
installation requirements pipelines in
non-HCA Class 1 or Class 2 locations
must follow. Accordingly, in this
document, PHMSA is deleting the cross-
references to § 192.634 from the valve
installation requirements at § 192.179(e)
and (f) so that it is clear that all new
pipelines, regardless of HCA status or
class location, must install RMVs in
accordance with § 192.179. This change
does not otherwise impact the
additional requirements at § 192.634
specific to certain pipelines located in
HCAs or in Class 3 or Class 4 locations.

The final rule also added a new
§192.610 that established the valve
spacing requirements certain gas
pipeline operators must follow when a
class location change occurs. Paragraph
(a) of §192.610, by its reference to
“transmission,” provides these
requirements apply to class location
changes on onshore gas transmission
pipelines. In contrast, paragraph (b), as
written, did not include the reference to
“transmission” that would limit
application of that paragraph in the
same manner as paragraph (a). As a
result, some readers were confused
regarding whether the provisions in
paragraph (b) were intended to apply to
different pipelines than those subject to
paragraph (a). PHMSA did not intend
for paragraphs (a) and (b) to apply to
different pipelines. Therefore, PHMSA
is amending paragraph (b) to add a
reference to “transmission’” mirroring
that in paragraph (a), thereby clarifying
those provisions will have the same
scope of application.

In § 192.634, PHMSA notes that there
was an “and” omitted from paragraph
(b)(3) that could potentially cause
confusion. In this document, PHMSA is
correcting this error by inserting the
word “and” following the comma after
the references to §§192.18 and 192.179
and the word “develop.”

When drafting the final rule, PHMSA
created a new § 192.636 that contained

the operational requirements for RMVs.
The notice of proposed rulemaking 2
(NPRM) had proposed these
requirements in § 192.634, which also
contained design and installation
requirements for pipelines in Class 3
locations, Class 4 locations, and HCAs
specifically. In the final rule, PHMSA
moved the majority of the operational
requirements, including those for
rupture identification, valve shut-off
time, and flow modeling for automatic
shut-off valves (ASVs), into the new
§192.636, so that it was clear that these
operational requirements applied to all
RMYVs. However, in the final rule,
PHMSA inadvertently neglected to
relocate from § 192.634 into the new
§192.636 one operational requirement it
had proposed in the NPRM for the
manual operation of valves upon
identification of a rupture. Therefore,
PHMSA is correcting that oversight in
this correction document by moving
§192.634(c) into §192.636 at a new
paragraph (h). The requirements at
§192.634 are otherwise unchanged.
PHMSA is also adding to that relocated
language each of (1) in the first
sentence, a cross-reference to the RMV
installation requirement and valve shut-
off requirement at § 192.634, and (2) in
the last sentence, a reference to
§192.636(c) (governing RMV operation
beyond the 30-minute default timeline
set forth in § 192.636(b)) that had been
inadvertently omitted from the final
rule.

PHMSA also in § 195.258(e)
mistakenly provided that operators
could use a “manual compressor station
valve” at a continuously manned station
as an alternative equivalent technology.
As hazardous liquid pipelines have
pump stations, and not compressor
stations, this phrasing could cause
confusion. Accordingly, in this
document, PHMSA is correcting this at
§195.258(e) by revising the phrase
“manual compressor station valve” to
read “manual pump station valve.”

At §195.402(c)(5)(ii) of the final rule,
PHMSA uses the term “incident”” when
discussing the identification and
implementation of preventive and
mitigative measures following the
analyses of ruptures and RMV valve
closures on hazardous liquid pipelines.
As “incident” is a defined term in part
192 and not part 195, PHMSA believes
there could be some potential confusion
regarding the requirements of that
paragraph. Accordingly, in this
document, PHMSA is revising the term
“incident” at § 195.402(c)(5)(ii) to read
“accident” to be consistent with part
195 terminology.

285 FR 7162 (Feb. 6, 2020).

PHMSA established a new §195.417
in the final rule to describe a
“notification of potential rupture” for
hazardous liquid and carbon dioxide
pipelines. The introductory text of
paragraph (a) of that section contains an
error that ““a notification of a potential
rupture “means refers” to the
notification to [. . .].” In this document,
PHMSA is correcting that typographical
error to read ““a notification of potential
rupture means the notification to
[. . .].” Additionally, PHMSA noted
that the regulatory text in that section
lacked an explicit reference to the
uncontrolled release of carbon dioxide
in addition to hazardous liquids.
PHMSA explained in the final rule that,
in the interest of convenience, it
understood references to “hazardous
liquid” within the preamble discussion
of the final rule’s regulatory
amendments to refer to both carbon
dioxide and hazardous liquids. See 87
FR 20940 at n. 1. Consistent with that
approach, most of the regulatory
language amended by the final rule
explicitly extended the final rule’s RMV
installation and operation requirements
to both hazardous liquid pipelines and
carbon dioxide pipelines; however,
PHMSA inadvertently omitted
including explicit reference to carbon
dioxide within § 195.417’s elaboration
on the “notification of potential
rupture.” Therefore, PHMSA has
revised both the introductory text of
paragraph (a) and paragraph (a)(3),
where appropriate, to clarify that a
“notification of potential rupture” can
be triggered by one or more of the
indicia of a potential unintentional or
uncontrolled release of either hazardous
liquids or carbon dioxide.

Similarly, in § 195.418, paragraph (a)
states that the requirements of the
section apply to both hazardous liquid
and carbon dioxide pipelines. After
publication of the final rule, PHMSA
noticed that paragraph (b)(3) of the
section, “laterals,” did not specifically
mention “carbon dioxide” when
discussing the commodity volumes that
factor into the shut-off segment volume.
Therefore, to clarify the fact that carbon
dioxide laterals are also applicable to
the requirements of paragraph (b)(3),
PHMSA has inserted the term ““carbon
dioxide” where appropriate.

Prior to the final rule publishing,

§ 195.420(b) stated that “‘each operator
shall, at intervals not exceeding 772
months, but at least twice each calendar
year, inspect each mainline valve to
determine that it is functioning
properly.” In the NPRM 3 for the final

385 FR 7162 (Feb. 6, 2020).
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rule, PHMSA essentially retained this
requirement and added that operators
must partially operate valves installed
in accordance with §195.258(c) and
RMVs, as they were defined under
proposed § 195.418. However, in the
final rule, the word ‘“mainline” was
removed from paragraph (b), which then
caused the paragraph to require that
“each operator must, at least twice each
calendar year but at intervals not
exceeding 7%~ months, inspect each
valve to determine that it is functioning
properly.” PHMSA understands that
removing the word “mainline” from
those requirements could be interpreted
to mean that PHMSA expects all valves
to be inspected and maintained at the
intervals specified within that
paragraph, even valves such as those
within pump stations. It was never
PHMSA’s intent to expand the valve
maintenance requirement to all valves,
and this is reflected throughout both the
discussion in the preamble of the final
rule and in the Liquid Pipeline
Advisory Committee (LPAC) discussion
and voting, where such an expansion is
not contemplated. Therefore, in this
document, PHMSA is correcting this
omission by reinserting the word
“mainline” in the requirements of
§195.420(b).

PHMSA also revised the valve
maintenance requirements at
§ 195.420(b) to include specific
provisions for RMVs. More specifically,
PHMSA added RMV-specific
requirements where operators are
required to partially operate each RMV
or alternative equivalent technology as a
part of the requirement for operators to
inspect each valve at least twice per
calendar year. The requirement
continues to state that “operators are not
required to close the valve fully during
the drill [. . .].” PHMSA notes that, as
distinguishable response time drills
requirements for manually or locally
operated alternative equivalent
technology are set out in § 195.420(e),
there could be some confusion as to
what the reference to “drill” means in
the context of paragraph (b). Therefore,
in this document, PHMSA is replacing
the term ““drill” used in paragraph (b)
with “inspection” to more closely align
with the language used earlier within
the same paragraph and better
distinguish between the “inspections”
required under § 195.420(b) and the
“drills” conducted pursuant to
§195.420(e).

II. D.C. Circuit Review of the Final Rule

On May 16, 2023, the U.S. Court of
Appeals for the District of Columbia
Circuit (D.C. Circuit) vacated the final
rule as it applies to gas and hazardous

liquid gathering pipelines.* Therefore,
in this document, PHMSA is removing
gathering line-specific amendments
introduced in the final rule and revising
the regulatory text throughout parts 192
and 195 to clarify that the final rule
amendments do not apply to gas or
hazardous liquid gathering lines. These
corrections include revisions to
§§192.3, 192.9(b), (c), and (e)(1)(iv),
195.2, 195.11(b)(2), 195.258, 195.260,
195.402, 195.417, 195.418, 195.419,
195.420, and 195.452. Specific
amendments are discussed below:

e Sections 192.3 and 195.2 are being
revised to exempt gathering lines from
the new definitions introduced in the
final rule (“entirely replaced onshore
transmission segments,” “‘entirely
replaced onshore hazardous liquid or
carbon dioxide segments,” “notification
of potential rupture,” and “‘rupture-
mitigation valve”’). While some of those
definitions may not have been used
within provisions applicable to gas or
hazardous liquid gathering lines, the
term “‘notification of potential rupture”
was used in sections of parts 192 and
195 that had been applicable to
gathering lines. Nevertheless, to
minimize confusion for operators,
PHMSA is now revising all of the final
rule’s new definitions to incorporate
explicit exceptions for gathering lines so
as to ensure that operators are not
subject to those terms.

e Section 192.9 is being revised to
ensure that this section accurately lists
the provisions of part 192 applicable to
part 192-regulated gas gathering lines
by: (1) excluding §§ 192.615 (to the
extent modified by the final rule 3),
192.617(b) through (d), and 192.635
from applying to offshore gas gathering
lines; (2) excluding §§192.179(e)
through (g), 192.610, 192.615 (to the
extent modified by the final rule),
192.617(b) through (d), 192.634,
192.635, 192.636, and 192.745(c)
through (f) from applying to Type A
regulated onshore gas gathering lines;
and (3) excluding § 192.615 (to the
extent modified by the final rule) from

4 GPA Midstream Ass’nv. U.S. Dep’t of Transp.,
67 F.4th 1188 (D.C. Cir. 2023). The D.C. Circuit’s
vacatur remedy is self-executing: PHMSA’s
memorialization in this notice of the court’s vacatur
as to gas and hazardous liquid gathering lines is not
legally required but is intended to assist affected
pipeline operators and other stakeholders in
understanding precisely what requirements remain
effective following the D.C. Circuit’s decision.

5 PHMSA notes that, where the regulatory text of
a provision requires compliance with the language
in effect on October 4, 2022 (immediately before the
October 5, 2022 effective date of the final rule), that
historical regulatory text can be found by using the
“view historical versions” link on the National
Archives’ web page for the current version of parts
192 and 195 of the Code of Federal Regulations. See
https://www.ecfr.gov/current/title-49.

applying to Type C regulated onshore
gas gathering lines. While the language
of §192.617(a) (formerly § 192.617) was
modified slightly in the final rule, the
preamble of the final rule explains that
these non-substantive changes simply
provided ‘““additional specificity to the
existing regulation at § 192.617,” and
that “the underlying requirement
remained unchanged,” ¢ and therefore
PHMSA is not exempting gas gathering
lines from §192.617(a) in this
document. No revisions were required
to exempt Types B and C gas gathering
lines from §192.610, § 192.617(b)
through (d), § 192.634, § 192.635,
§192.636, or § 192.745(c) through (f),
nor to exempt Type B gas gathering
lines from the revised requirements of
§192.615, because those sections are
already non-applicable to those types of
pipelines pursuant to § 192.9(d) and (e).
Similarly, no revisions were required to
exempt offshore gas gathering lines from
§§192.179(e) through (g), 192.610,
192.634, 192.636, and 192.745(c)
through (f), since those sections are
limited to onshore gas pipelines.

¢ Finally, PHMSA is revising
§§195.258, 195.260, 195.402, 195.417,
195.418, 195.419, 195.420, and 195.452
to expressly exempt hazardous liquid
gathering lines from the requirements in
those sections that were introduced in
the final rule. For clarity, PHMSA is
also revising § 195.11(b)(2) to remove
cross-references to any of those
requirements.

PHMSA revised §195.11(b)(2) in the
final rule to establish the regulated rural
gathering lines on which operators are
required to install RMVs (at
§195.11(b)(2)(ii)). While the RMV
installation requirement at
§ 195.11(b)(2)(ii) has been vacated by
the D.C. Circuit and is therefore being
removed in this document, PHMSA is
also correcting a typographical error
introduced in § 195.11(b)(2) when the
word “‘constructed’”” was mistakenly
written as “contracted” during
transcription of the original paragraph
in the final rule.

III. Regulatory Analyses and Notices

A. Statutory/Legal Authority

Statutory authority for this
document’s corrections to the final rule,
as with the final rule itself, whose
discussion of statutory authority at
section VI.A., 87 FR 20978, is
incorporated herein by reference, is
provided by the Federal Pipeline Safety
Act (49 U.S.C. 60101 et seq.). The
Secretary delegated his authority under
the Federal Pipeline Safety Act to the

687 FR 20969.
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PHMSA Administrator under 49 CFR
1.97.

PHMSA finds it has good cause to
make these corrections without notice
and comment pursuant to section 553(b)
of the Administrative Procedure Act
(APA, 5 U.S.C. 551 et seq.). Section
553(b)(B) of the APA provides that,
when an agency for good cause finds
that notice and public procedure are
impracticable, unnecessary, or contrary
to the public interest, the agency may
issue a rule without providing notice
and an opportunity for public comment.
As explained above, the textual
alterations herein consist of editorial
and technical corrections, including
revisions to or codification of regulatory
language (1) inadvertently deleted or
omitted by the final rule, consistent
with statements in the administrative
record (including the preamble and
amendatory text to the final rule and
that make no substantive changes to the
final rule but merely facilitate its
implementation by aligning the
regulatory text with the explanatory
material in the final rule’s preamble,
amendatory text, and administrative
record; or (2) consistent with judicial
review of the final rule.” Because the
final rule is the product of an extensive
administrative record with numerous
opportunities for public comment,
including through written comments
and the Pipeline Advisory Committees,
and because any requirements of the
final rule vacated by the D.C. Circuit
must be removed and ‘“commentators
could not have said anything during a
notice and comment period that would
have changed that fact,” 8 PHMSA finds
that additional comment on the
corrections herein is unnecessary.

The immediate effective date of the
corrections contained in this document
is authorized under 5 U.S.C. 553(d)(3) of
the APA. Section 553(d)(3) provides that
a rule should take effect “‘not less than
30 days” after publication in the
Federal Register, except for when good
cause is found by the agency and
published within the rule, thus allowing
for earlier effectiveness. 5 U.S.C.
553(d)(3). “[T]he purpose of the thirty-
day waiting period is to give affected
parties a reasonable time to adjust their
behavior before the final rule takes
effect.” Omnipoint Corp. v. F.C.C., 78

7 GPA Midstream Ass’n v. U.S. Dep’t of Transp.,
67 F.4th at 1201-1202. The D.C. Circuit has held
that use of the APA’s good cause exception is
appropriate “when rulemaking without notice and
comment is ‘a reasonable and perhaps inevitable
response to’ a ‘court order.”” EME Homer City
Generation, LP v. EPA, 795 F.3d 118, 134-35 (D.C.
Cir. 2015).

8 EME Homer City Generation, LP v. EPA, 795
F.3d at 134.

F.3d 620, 630 (D.C. Cir. 1996). PHMSA
finds that good cause under section
553(d)(3) of the APA supports making
the revisions effective upon publication
in the Federal Register because the
editorial and technical corrections at
§§192.179(e) and (f), 192.610(b),
192.634, 192.636, 195.11(b)(2),
195.258(e), 195.402(c)(5)(ii), 195.417(a)
introductory text and (a)(3),
195.418(b)(3), and 195.420(b) provide
regulatory clarity for gas and hazardous
liquid pipeline operators, and the
correction to § 195.420 returning the
word “‘mainline” to the regulations is
consistent with the preamble of the final
rule and the LPAC discussions on the
subject.

B. Executive Order 12866 and DOT
Regulatory Policies and Procedures

This document has been evaluated in
accordance with existing policies and
procedures, and is considered not
significant under Executive Order 12866
(“Regulatory Planning and Review”’),2
as amended by Executive Order 14094
(“Modernizing Regulatory Review’’),10
and DOT Order 2100.6A (“Rulemaking
and Guidance Procedures’); therefore,
this document has not been reviewed by
the Office of Management and Budget
(OMB). PHMSA finds that the editorial
and technical corrections herein, in all
respects consistent with the final rule
(as modified by judicial review), impose
no incremental compliance costs nor
adversely affect safety, as they either (1)
merely correct non-substantive
typographical errors made during the
drafting of the final rule and restore the
intent of the final rule as discussed in
its preamble and supporting
documentation, or (2) codify the results
of judicial review limiting the scope of
application of the final rule.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act, as
amended by the Small Business
Regulatory Flexibility Fairness Act of
1996 (5 U.S.C. 601 et seq.), generally
requires Federal regulatory agencies to
prepare a Final Regulatory Flexibility
Analysis (FRFA) for a final rule subject
to notice-and-comment rulemaking
under the APA. 5 U.S.C. 604(a).1® The
Small Business Administration’s
implementing guidance explains that
“[i]f an NPRM is not required, the RFA

958 FR 51735 (Oct. 4, 1993).

1088 FR 21879 (Apr. 11, 2023).

11 This requirement is subject to exceptions—
which are not in any event applicable here because
PHMSA has good cause to forego comment in
adopting the corrections herein.

does not apply.” 12 Because PHMSA has
“good cause” under the APA to forego
comment on the corrections herein, no
FRFA is required. Moreover, PHMSA
prepared a FRFA for the final rule,
which is available in the docket for this
rulemaking; 13 because the corrections
herein will impose no new incremental
compliance costs, the analysis in that
FRFA remains unchanged.

D. Paperwork Reduction Act

The corrections in this document
impose no new or revised information
collection requirements beyond those
discussed in the final rule. As explained
above, the changes being made in this
document are non-substantive, and they
will require no change to the current
incident and annual reporting forms and
their respective instructions.

E. Unfunded Mandates Reform Act of
1995

PHMSA analyzed the corrections in
this document under the factors in the
Unfunded Mandates Reform Act of 1995
(UMRA, 2 U.S.C. 1501 et seq.) and
determined that the corrections to the
final rule herein do not impose
enforceable duties of $100 million or
more, adjusted for inflation, in any one
year, on state, local, or tribal
governments, or on the private sector.
PHMSA prepared an analysis of the
UMRA considerations in the Final
Regulatory Impact Analysis for the final
rule, which is available in the docket for
the rulemaking. Because the corrections
herein will impose no new incremental
compliance costs, the analysis in that
UMRA discussion for the final rule need
not be changed.

F. National Environmental Policy Act

The National Environmental Policy
Act of 1969 (NEPA, 42 U.S.C. 4321 et
seq.) requires Federal agencies to
prepare a detailed statement on major
Federal actions significantly affecting
the quality of the human environment.
PHMSA analyzed the final rule in
accordance with NEPA, implementing
Council on Environmental Quality
regulations (40 CFR parts 1500 through
1508) and DOT implementing policies
(DOT Order 5610.1C, “Procedures for
Considering Environmental Impacts”),
and determined the final rule would not
significantly affect the quality of the
human environment.'# The corrections
to the final rule in this document either
(1) have no effect on PHMSA’s earlier

12 Small Business Administration, “A Guide for
Government Agencies: How to Comply with the
Regulatory Flexibility Act” 55 (2017).

13Doc. No. PHMSA-2013-0255-0046.

14 Final Environmental Assessment, Doc. No.
PHMSA-2013-0255—-0045.
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NEPA analysis, as they are consistent
with, and facilitate compliance with, the
final rule, or (2) merely codify the
results of judicial review of the final
rule.

G. Privacy Act Statement

In accordance with 5 U.S.C. 553(c),
the DOT solicits comments from the
public to inform its rulemaking process.
The DOT posts these comments,
without edit, including any personal
information the commenter provided, to
www.regulations.gov, as described in
the system of records notice (DOT/ALL—~
14 FDMS), which can be reviewed at
www.dot.gov/privacy.

H. Executive Order 13132 (Federalism)

PHMSA has analyzed this document
in accordance with the principles and
criteria contained in Executive Order
13132 (“Federalism”).15 The corrections
herein are consistent with, and facilitate
compliance with, the final rule, and
they do not have any substantial direct
effect on the states, the relationship
between the Federal Government and
the states, or the distribution of power
and responsibilities among the various
levels of government beyond what was
accounted for in the final rule. This
document does not contain any
provision that imposes any substantial
direct compliance costs on state or local
governments, nor any new provision
that preempts state law. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not

apply.16
1. Executive Order 13211

PHMSA analyzed the final rule and
determined that the requirements of
Executive Order 13211 (‘““Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use”) 17 did not apply.
The corrections to the final rule herein
are not a ‘“‘significant energy action”
under Executive Order 13211 either, as
they are not likely to have a significant
adverse effect on supply, distribution, or
energy use. Further, OMB has not
designated the corrections herein as a
significant energy action.

J. Executive Order 13175

This document was analyzed in
accordance with the principles and
criteria contained in Executive Order
13175 (““Consultation and Coordination
with Indian Tribal Governments’’) 18

1564 FR 43255 (Aug. 10, 1999).

16 Moreover, PHMSA determined that the final
rule did not impose substantial direct compliance
costs on state and local governments.

1766 FR 28355 (May 22, 2001).

1865 FR 67249 (Nov. 6, 2000).

and DOT Order 5301.1 (‘“Department of
Transportation Policies, Programs, and
Procedures Affecting American Indians,
Alaska Natives, and Tribes”’). Because
none of the corrections herein have
tribal implications or impose substantial
direct compliance costs on Indian tribal
governments, the funding and
consultation requirements of Executive
Order 13175 do not apply.

K. Executive Order 13609 and
International Trade Analysis

Under Executive Order 13609
(“Promoting International Regulatory
Cooperation”),19 agencies must consider
whether the impacts associated with
significant variations between domestic
and international regulatory approaches
are unnecessary or may impair the
ability of American business to export
and compete internationally. In meeting
shared challenges involving health,
safety, labor, security, environmental,
and other issues, international
regulatory cooperation can identify
approaches that are at least as protective
as those that are or would be adopted in
the absence of such cooperation.
International regulatory cooperation can
also reduce, eliminate, or prevent
unnecessary differences in regulatory
requirements. The corrections to the
final rule in this document do not
impact international trade.

L. Regulation Identifier Number (RIN)

A RIN is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN contained
in the heading of this document can be
used to cross-reference this action with
the Unified Agenda.

M. Severability

The purpose of these editorial and
technical corrections is to facilitate
operator compliance with, and codify
the results of judicial review of, the final
rule. However, PHMSA recognizes that
certain provisions focus on unique
topics. Therefore, PHMSA finds that
each of the editorial and technical
corrections in this rule are severable and
able to function independently if
severed from each other. In the event a
court were to invalidate one or more of
the unique provisions of this rule, the
remaining provisions should stand, thus
allowing their continued effect.

1977 FR 26413 (May 4, 2012).

List of Subjects
49 CFR Part 192

Gas, Natural gas, Pipeline safety,
Reporting and recordkeeping
requirements.

49 CFR Part 195

Anhydrous ammonia, Carbon dioxide,
Petroleum, Pipeline safety, Reporting
and recordkeeping requirements.

In consideration of the foregoing,
PHMSA makes the following correcting
amendments to 49 CFR parts 192 and
195:

PART 192—TRANSPORTATION OF
NATURAL GAS AND OTHER GAS BY
PIPELINE: MINIMUM FEDERAL
SAFETY STANDARDS

m 1. The authority citation for part 192
continues to read as follows:

Authority: 30 U.S.C. 185(w)(3), 49 U.S.C.
5103, 60101 et. seq., and 49 CFR 1.97.

m 2. Amend § 192.3 by revising the
definitions for “Entirely replaced
onshore transmission pipeline
segments,” “Notification of potential
rupture,” and “Rupture-mitigation
valve” to read as follows:

§192.3 Definitions.
* * * * *

Entirely replaced onshore
transmission pipeline segments means,
for the purposes of §§192.179 and
192.634, where 2 or more miles, in the
aggregate, of onshore transmission
pipeline have been replaced within any
5 contiguous miles of pipeline within
any 24-month period. This definition
does not apply to any gathering line.

* * * * *

Notification of potential rupture
means the notification to, or observation
by, an operator of indicia identified in
§192.635 of a potential unintentional or
uncontrolled release of a large volume
of gas from a pipeline. This definition
does not apply to any gathering line.

* * * * *

Rupture-mitigation valve (RMV)
means an automatic shut-off valve
(ASV) or a remote-control valve (RCV)
that a pipeline operator uses to
minimize the volume of gas released
from the pipeline and to mitigate the
consequences of a rupture. This
definition does not apply to any

gathering line.
* * * * *

m 3. Amend § 192.9 by revising
paragraphs (b), (c), and (e)(1)(iv) to read
as follows:

§192.9 What requirements apply to
gathering lines?
* * * * *
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(b) Offshore lines. An operator of an
offshore gathering line must comply
with requirements of this part
applicable to transmission lines, except
the requirements in §§ 192.13(d),
192.150, 192.285(e), 192.319(d) through
(g), 192.461(f) through (i), 192.465(d)
and (f), 192.473(c), 192.478, 192.485(c),
192.493, 192.506, 192.607, 192.613(c),
192.619(e), 192.624, 192.710, 192.712,
and 192.714, and in subpart O of this
part. Further, operators of offshore
gathering lines are exempt from the
requirements of §§192.617(b) through
(d) and 192.635. Lastly, operators of
offshore gathering lines are exempt from
the requirements of § 192.615 (but an
operator of an offshore gathering line
must comply with the requirements of
49 CFR 192.615, effective as of October
4, 2022).

(c) Type A lines. An operator of a
Type A regulated onshore gathering line
must comply with the requirements of
this part applicable to transmission
lines, except the requirements in
§§192.13(d), 192.150, 192.285(e),
192.319(d) through (g), 192.461(f)
through (i), 192.465(d) and (f),
192.473(c), 192.478, 192.485(c) 192.493,
192.506, 192.607, 192.613(c),
192.619(e), 192.624, 192.710, 192.712,
and 192.714, and in subpart O of this
part. However, an operator of a Type A
regulated onshore gathering line in a
Class 2 location may demonstrate
compliance with subpart N of this part
by describing the processes it uses to
determine the qualification of persons
performing operations and maintenance
tasks. Further, operators of Type A
regulated onshore gathering lines are
exempt from the requirements of
§§192.179(e) through (g), 192.610,
192.617(b) through (d), 192.634,
192.635, 192.636, and 192.745(c)
through (f). Lastly, operators of Type A
regulated onshore gathering lines are
exempt from the requirements of
§192.615 (but an operator of a Type A
regulated onshore gathering line must
comply with the requirements of 49 CFR
192.615, effective as of October 4, 2022).

* * * * *

(e) * x %

(1) EE

(iv) Develop and implement
procedures for emergency plans in
accordance with the requirements of 49
CFR 192.615, effective as of October 4,
2022;

* * * * *

m 4. Amend § 192.179 by revising
paragraphs (e) and (f) to read as follows:

§192.179 Transmission line valves.
* * * * *

(e) For onshore transmission pipeline
segments with diameters greater than or
equal to 6 inches that are constructed
after April 10, 2023, the operator must
install rupture-mitigation valves (RMV)
or an alternative equivalent technology
whenever a valve must be installed to
meet the appropriate valve spacing
requirements of this section. An
operator seeking to use alternative
equivalent technology must notify
PHMSA in accordance with the
procedures set forth in paragraph (g) of
this section. All RMVs and alternative
equivalent technologies installed
pursuant to this paragraph (e) must meet
the requirements of § 192.636. The
installation requirements in this
paragraph (e) do not apply to pipe
segments with a potential impact radius
(PIR), as defined in §192.903, that is
less than or equal to 150 feet in either
Class 1 or Class 2 locations. An operator
may request an extension of the
installation compliance deadline
requirements of this paragraph (e) if it
can demonstrate to PHMSA, in
accordance with the notification
procedures in § 192.18, that those
installation compliance deadlines
would be economically, technically, or
operationally infeasible for a particular
new pipeline.

(f) For entirely replaced onshore
transmission pipeline segments, as
defined in § 192.3, with diameters
greater than or equal to 6 inches and
that are installed after April 10, 2023,
the operator must install RMVs or an
alternative equivalent technology
whenever a valve must be installed to
meet the appropriate valve spacing
requirements of this section. An
operator seeking to use alternative
equivalent technology must notify
PHMSA in accordance with the
procedures set forth in paragraph (g) of
this section. All RMVs and alternative
equivalent technologies installed
pursuant to this paragraph (f) must meet
the requirements of § 192.636. The
requirements of this paragraph (f) apply
when the applicable pipeline
replacement project involves a valve,
either through addition, replacement, or
removal. The installation requirements
in this paragraph (f) do not apply to
pipe segments with a PIR, as defined in
§192.903, that is less than or equal to
150 feet in either Class 1 or Class 2
locations. An operator may request an
extension of the installation compliance
deadline requirements of this paragraph
(f) if it can demonstrate to PHMSA, in
accordance with the notification
procedures in § 192.18, that those
installation compliance deadlines
would be economically, technically, or

operationally infeasible for a particular

pipeline replacement project.
* * * * *

m 5. Amend § 192.610 by revising
paragraph (b) introductory text to read
as follows:

§192.610 Change in class location:
Change in valve spacing.

* * * * *

(b) If a class location change on a gas
transmission pipeline occurs after
October 5, 2022, and results in pipe
replacement of less than 2 miles within
5 contiguous miles during a 24-month
period, to meet the MAOP requirements
in §192.611, §192.619, or §192.620,
then within 24 months of the class
location change, in accordance with
§192.611(d), the operator must either:

* * * * *

m 6. Amend § 192.634 by:
m a. Revising paragraph (b)(3); and
m b. Removing paragraph (c).

The revision reads as follows:

§192.634 Transmission lines: Onshore
valve shut-off for rupture mitigation.
* * * * *

(b) EE

(3) Laterals. Laterals extending from
shut-off segments that contribute less
than 5 percent of the total shut-off
segment volume may have RMVs or
alternative equivalent technologies that
meet the actuation requirements of this
section at locations other than mainline
receipt/delivery points, as long as all of
the laterals contributing gas volumes to
the shut-off segment do not contribute
more than 5 percent of the total shut-off
segment gas volume based upon
maximum flow volume at the operating
pressure. For laterals that are 12 inches
in diameter or less, a check valve that
allows gas to flow freely in one
direction and contains a mechanism to
automatically prevent flow in the other
direction may be used as an alternative
equivalent technology where it is
positioned to stop flow into the shut-off
segment. Such check valves that are
used as an alternative equivalent
technology in accordance with this
paragraph (b)(3) are not subject to
§ 192.636, but they must be inspected,
operated, and remediated in accordance
with §192.745, including for closure
and leakage to ensure operational
reliability. An operator using such a
check valve as an alternative equivalent
technology must notify PHMSA in
accordance with §§192.18 and 192.179
and develop and implement
maintenance procedures for such
equipment that meet § 192.745.

* * * * *
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m 7. Amend § 192.636 by adding
paragraph (h) to read as follows:

§192.636 Transmission lines: Response to
a rupture; capabilities of rupture-mitigation
valves (RMVs) or alternative equivalent
technologies.

* * * * *

(h) Manual operation upon
identification of a rupture. Operators
using a manual valve as an alternative
equivalent technology as authorized
pursuant to §§192.18, 192.179, and
192.634 and this section must develop
and implement operating procedures
that appropriately designate and locate
nearby personnel to ensure valve shutoff
in accordance with this section and
§ 192.634. Manual operation of valves
must include time for the assembly of
necessary operating personnel, the
acquisition of necessary tools and
equipment, driving time under heavy
traffic conditions and at the posted
speed limit, walking time to access the
valve, and time to shut off all valves
manually, not to exceed the maximum
response time allowed under paragraph
(b) or (c) of this section.

PART 195—TRANSPORTATION OF
HAZARDOUS LIQUIDS BY PIPELINE

m 8. The authority citation for part 195
continues to read as follows:

Authority: 30 U.S.C. 185(w)(3), 49 U.S.C.
5103, 60101 et seq., and 49 CFR 1.97.

m 9. Amend § 195.2 by:
m a. Revising the definition for “Entirely
replaced onshore hazardous liquid or
carbon dioxide pipeline segments”’;
m b. Removing the definition
“Notification of Potential Rupture” and
adding the definition “Notification of
potential rupture” in its place; and
m c. Revising the definition for
“Rupture-mitigation valve”.

The revisions and addition read as
follows:

§195.2 Definitions.

* * * * *

Entirely replaced onshore hazardous
liquid or carbon dioxide pipeline
segments, for the purposes of
§§195.258, 195.260, and 195.418,
means where 2 or more miles of pipe,
in the aggregate, have been replaced
within any 5 contiguous miles within
any 24-month period. This definition
does not apply to any gathering line.

* * * * *

Notification of potential rupture
means the notification to, or observation
by, an operator of indicia identified in
§195.417 of a potential unintentional or
uncontrolled release of a large volume
of commodity from a pipeline. This

definition does not apply to any
gathering line.

Rupture-mitigation valve (RMV)
means an automatic shut-off valve
(ASV) or a remote-control valve (RCV)
that a pipeline operator uses to
minimize the volume of hazardous
liquid or carbon dioxide released from
the pipeline and to mitigate the
consequences of a rupture. This
definition does not apply to any

gathering line.
* * * *

m 10. Amend § 195.11 by revising
paragraph (b)(2) to read as follows:

§195.11 What is a regulated rural
gathering line and what requirements
apply?

* * * * *

(b) * * *

(2) For steel pipelines constructed,
replaced, relocated, or otherwise
changed after July 3, 2009:

(i) Design, install, construct, initially
inspect, and initially test the pipeline in
compliance with this part, unless the
pipeline is converted under § 195.5.

(i) [Reserved]

* * * * *

m 11. Amend § 195.258 by revising
paragraph (e) and adding paragraph (f)
to read as follows:

§195.258 Valves: General.

* * * * *

(e) If an operator elects to use
alternative equivalent technology in
accordance with paragraph (c) or (d) of
this section, the operator must notify
PHMSA in accordance with §195.18.
The operator must include a technical
and safety evaluation in its notice to
PHMSA. Valves that are installed as
alternative equivalent technology must
comply with §§195.418, 195.419, and
195.420. An operator requesting use of
manual valves as an alternative
equivalent technology must also include
within the notification submitted to
PHMSA a demonstration that
installation of an RMV as otherwise
required would be economically,
technically, or operationally infeasible.
An operator may use a manual pump
station valve at a continuously manned
station as an alternative equivalent
technology. Such a valve used as an
alternative equivalent technology would
not require a notification to PHMSA in
accordance with § 195.18, but it must
comply with §§195.419 and 195.420.

(f) The requirements of paragraphs (c)
through (e) of this section do not apply
to gathering lines.

m 12. Amend § 195.260 by adding
paragraph (i) to read as follows:

§195.260 Valves: Location.

* * * * *

(i) An operator of a gathering line
must only comply with the
requirements of 49 CFR 195.260
effective as of October 4, 2022, and need
not comply with the other requirements
of this section.

m 13. Amend § 195.402 by revising
paragraph (c)(5)(ii) introductory text and
adding paragraph (g) to read as follows:

§195.402 Procedural manual for
operations, maintenance, and emergencies.
* * * * *

(C) * *x %

(5) * *x %

(ii) Analysis of rupture and valve
shut-offs; preventive and mitigative
measures. If a failure or accident on an
onshore hazardous liquid or carbon
dioxide pipeline involves the closure of
a rupture-mitigation valve (RMV), as
defined in § 195.2, or the closure of an
alternative equivalent technology, the
operator of the pipeline must also
conduct a post-failure or post-accident
analysis of all the factors that may have
impacted the release volume and the
consequences of the release, and
identify and implement operations and
maintenance measures to minimize the
consequences of a future failure or
accident. The analysis must include all
relevant factors impacting the release
volume and the consequences,
including, but not limited to, the
following:

* * * * *

(g) Exception. An operator of a
gathering line must only comply with
the requirements of 49 CFR 195.402
effective as of October 4, 2022, and need
not comply with the other requirements
of this section.

m 14. Amend § 195.417 by revising
paragraphs (a) introductory text and
(a)(3) and adding paragraph (c) to read
as follows:

§195.417 Notification of potential rupture.

(a) As used in this part, a notification
of potential rupture means the
notification to, or observation by, an
operator (e.g., by or to its controller(s) in
a control room, field personnel, nearby
pipeline or utility personnel, the public,
local responders, or public authorities)
of one or more of the below indicia of
a potential unintentional or
uncontrolled release of a large volume
of hazardous liquids or carbon dioxide
from a pipeline:

* * * * *

(3) Any unanticipated or unexplained

rapid release of a large volume of
hazardous liquid or carbon dioxide, a



Federal Register/Vol. 88, No. 146/ Tuesday, August 1, 2023 /Rules and Regulations

50063

fire, or an explosion, in the immediate
vicinity of the pipeline.
* * * * *

(c) The requirements of this section
do not apply to gathering lines.

m 15. Amend § 195.418 by revising
paragraph (b)(3) and adding paragraph
(d) to read as follows:

§195.418 Valves: Onshore valve shut-off
for rupture mitigation.
* * * * *

(b) L

(3) Laterals. Laterals extending from
shut-off segments that contribute less
than 5 percent of the total shut-off
segment volume may have RMVs or
alternative equivalent technologies that
meet the actuation requirements of this
section at locations other than mainline
receipt/delivery points, as long as all of
these laterals contributing hazardous
liquid or carbon dioxide volumes to the
shut-off segment do not contribute more
than 5 percent of the total shut-off
segment volume, based upon maximum
flow volume at the operating pressure.
A check valve may be used as an
alternative equivalent technology where
it is positioned to stop flow into the
lateral. Check valves used as an
alternative equivalent technology in
accordance with this paragraph (b)(3)
are not subject to § 195.419 but must be
inspected, operated, and remediated in
accordance with § 195.420, including
for closure and leakage, to ensure
operational reliability. An operator
using such a valve as an alternative
equivalent technology must submit a
request to PHMSA in accordance with
§195.18.
* * * * *

(d) Exception. The requirements of
this section do not apply to gathering
lines.

m 16. Amend § 195.419 by adding
paragraph (h) to read as follows:

§195.419 Valve capabilities.
* * * * *

(h) Exception. The requirements of
this section do not apply to gathering
lines.

m 17. Amend § 195.420 by revising
paragraph (b) and adding paragraph (h)
to read as follows:

§195.420 Valve maintenance.
* * * * *

(b) Each operator must, at least twice
each calendar year, but at intervals not
exceeding 7%~ months, inspect each
mainline valve to determine that it is
functioning properly. Each rupture-
mitigation valve (RMV), as defined in
§ 195.2 and not contained in a gathering
line, or alternative equivalent

technology that is installed under
§195.258(c) or § 195.418, must also be
partially operated. Operators are not
required to close the valve fully during
the inspection; a minimum 25 percent
valve closure is sufficient to
demonstrate compliance, unless the
operator has operational information
that requires an additional closure
percentage for maintaining reliability.

* * * * *

(h) The requirements of paragraphs
(d) through (g) of this section do not
apply to gathering lines.

m 18. Amend § 195.452 by revising
paragraph (i)(4) introductory text and
adding paragraph (i)(4)(iv) to read as
follows:

§195.452 Pipeline integrity management in
high consequence areas.
* * * * *

(i) * * %

(4) Emergency Flow Restricting
Devices (EFRD). If an operator
determines that an EFRD is needed on
a pipeline segment that is located in, or
which could affect, a high-consequence
area (HCA) in the event of a hazardous
liquid pipeline release, an operator must
install the EFRD. In making this
determination, an operator must, at
least, evaluate the following factors—the
swiftness of leak detection and pipeline
shutdown capabilities, the type of
commodity carried, the rate of potential
leakage, the volume that can be
released, topography or pipeline profile,
the potential for ignition, proximity to
power sources, location of nearest
response personnel, specific terrain
within the HCA or between the pipeline
segment and the HCA it could affect,
and benefits expected by reducing the
spill size. An RMV installed under this
paragraph (i)(4) must meet all of the
other applicable requirements in this
part, provided that the requirement of
this sentence does not apply to

gathering lines.
* * * * *

(iv) The requirements of paragraphs
(1)(4)(i) through (iii) of this section do
not apply to gathering lines.

* * * * *

Issued in Washington, DC, on July 21,
2023, under authority delegated in 49 CFR
1.97.

Tristan H. Brown,

Deputy Administrator.

[FR Doc. 2023-15904 Filed 7-31-23; 8:45 am]
BILLING CODE 4910-60-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 230726-0175]
RIN 0648-BM13

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Reef Fish
Resources of the Gulf of Mexico;
Commercial Trip Limit for Gray
Triggerfish

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS implements a
management measure through this final
rule as described in a framework action
under the Fishery Management Plan for
the Reef Fish Resources of the Gulf of
Mexico. This final rule increases the
commercial trip limit for gray triggerfish
in the Gulf of Mexico from 16 fish to 25
fish. The purpose of this action is to
increase the commercial trip limit to
allow commercial fishermen the
opportunity to harvest the commercial
annual catch target of gray triggerfish.
DATES: This final rule is effective on
September 11, 2023.

ADDRESSES: An electronic copy of the
framework document that contains an
environmental assessment and a
Regulatory Flexibility Act (RFA)
analysis, and provides the rationale for
this final rule, is available from the
Southeast Regional Office website at
https://www.fisheries.noaa.gov/action/
modification-gray-triggerfish-
commercial-trip-limits. The proposed
rule for this action is available from the
same Southeast Regional Office website
or from www.regulations.gov by
searching “NOAA-NMFS-2023-0044.”
FOR FURTHER INFORMATION CONTACT:
Peter Hood, NMFS Southeast Regional
Office, telephone: 727-824-5305, email:
peter.hood@noaa.gov.

SUPPLEMENTARY INFORMATION: The Gulf
of Mexico Fishery Management Council
(Council) manages reef fish in Federal
waters of the Gulf of Mexico (Gulf)
under the Fishery Management Plan for
the Reef Fish Resources of the Gulf of
Mexico (Reef Fish FMP or FMP). The
Gulf Council prepared the Reef Fish
FMP, and NMFS implements the FMP
through regulations at 50 CFR part 622
under the authority of the Magnuson-
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act) (16 U.S.C. 1801 et seq.).


https://www.fisheries.noaa.gov/action/modification-gray-triggerfish-commercial-trip-limits
https://www.fisheries.noaa.gov/action/modification-gray-triggerfish-commercial-trip-limits
https://www.fisheries.noaa.gov/action/modification-gray-triggerfish-commercial-trip-limits
http://www.regulations.gov
mailto:peter.hood@noaa.gov
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On May 5, 2023, NMFS published a
proposed rule in the Federal Register
for the framework action and requested
public comment (88 FR 29048). The
proposed rule and the framework action
outline the rationale for the action
contained in this final rule. A summary
of the management measure described
in the framework action and
implemented by this final rule is
provided below.

Background

The Magnuson-Stevens Act requires
NMFS and regional fishery management
councils to prevent overfishing and
achieve, on a continuing basis, the
optimum yield from federally managed
fish stocks. These mandates are
intended to ensure fishery resources are
managed for the greatest overall benefit
to the nation, particularly with respect
to providing food production and
recreational opportunities, and
protecting marine ecosystems.

Gray triggerfish are managed under
the Reef Fish FMP, and are harvested by
commercial and recreational fishermen
in the Gulf. The stock was determined
to be undergoing overfishing according
to the results of the 2006 Southeast
Data, Assessment, and Review (SEDAR)
9 stock assessment. Based on the criteria
selected by the Council in Amendment
30A to the FMP, the gray triggerfish
stock was also considered overfished.
Therefore, NMFS implemented a gray
triggerfish rebuilding plan through
Amendment 30A, as well as annual
catch limits (ACLs), annual catch targets
(ACTs), and accountability measures (73
FR 38139, July 3, 2008). Amendment
30A also established the current
allocation of the stock ACL as 21
percent for the commercial sector and
79 percent for the recreational sector.
The 2011 SEDAR 9 Update Assessment
found that gray triggerfish were still
overfished and undergoing overfishing.
NMEFS published a final temporary rule
(77 FR 28308, May 14, 2012) that
reduced the commercial and
recreational ACLs and ACTs to end
overfishing while the Council
developed Amendment 37 to the FMP.
Amendment 37 established a plan for
gray triggerfish to rebuild the stock in 5
years and the implementing final rule
reduced the ACLs and ACTs for gray
triggerfish (78 FR 27084, May 9, 2013).
Amendment 37 also established the first
commercial trip limit of 12 gray
triggerfish to reduce commercial
landings. The commercial trip limit is
the amount of the applicable species
that may be possessed on the vessel, or
landed, purchased, or sold from a vessel
per day (50 CFR 622.43). The Council
decided to establish the commercial trip

limit in numbers of fish instead of
weight based on recommendations
made by the Council’s Law Enforcement
Advisory Panel, who advised it would
be difficult to enforce a low poundage
limit of fish per trip, e.g., if a
commercial trip limit was set at less
than 75 1b (34 kg). All weights in this
final rule are given in round weight.

In 2017, the Council developeg
Amendment 46 to the Reef Fish FMP in
response to the 2015 SEDAR 43 stock
assessment. The assessment indicated
the gray triggerfish stock was not
experiencing overfishing, but was not
rebuilt and remained overfished.
Amendment 46 specified a new
rebuilding timeline, and revised ACLs
and ACTs. Commercial landings per trip
were analyzed to determine the impact
of changing the trip limit because the
commercial sector was often harvesting
gray triggerfish below its ACT since the
implementation of the 12-fish
commercial trip limit. The analyses
supported an increase of the commercial
trip limit to 16 fish to provide a better
opportunity for the commercial sector to
catch its ACT while the gray triggerfish
stock continued to rebuild (82 FR
59523, December 15, 2017).

In 2017, the Council also developed
Amendment 44 to the Reef Fish FMP.
Amendment 44 reduced the overfished
thresholds for gray triggerfish and six
other reef fish species to reduce the
likelihood that stock status changes
between overfished and not overfished
would occur frequently as a result of
scientific uncertainty or natural
fluctuations in biomass levels (82 FR
61487, December 28, 2017). Although
this action resulted in the determination
that gray triggerfish was no longer
overfished, the rebuilding plan
remained in place because the
rebuilding target, which is the biomass
that produces maximum sustainable
yield, had not been achieved.

In 2020, the Council’s Scientific and
Statistical Committee (SSC) reviewed an
interim analysis of the gray triggerfish
stock conducted by the NMFS Southeast
Fisheries Science Center. The analysis
suggested an increasing biomass trend
of the gray triggerfish stock could
support a greater harvest. The Council’s
SSC determined the interim analysis
was suitable for providing sufficient
catch advice to update the acceptable
biological catch (ABC), and the SSC
recommended an increase in the ABC.
As a result, the Council increased the
ACLs and ACTs consistent with the
ABC increase through a framework
action under the Reef Fish FMP. The
final rule, implemented on July 29,
2021, increased the commercial ACL for
gray triggerfish from 64,100 1b (29,075

kg) to 95,949 1b (43,522 kg) and the
commercial ACT increased from 60,900
Ib (27,624 kg) to 88,273 1b (40,040 kg)
based on the current sector allocations
(86 FR 34159, June 29, 2021).

Since implementation of the 16-fish
trip limit in 2018, commercial landings
have been below the commercial ACL
and ACT, with the exception of 2018
when landings reached 100.9 percent of
the ACL. Additionally, since the most
recent ACL and ACT increase in 2021,
commercial landings in 2021 and
preliminary 2022 commercial landings
were 45 and 47 percent, respectively, of
the sector’s ACL, and 49 and 51 percent,
respectively, of the sector’s ACT.

During public testimony at meetings
of the Council and the Council’s Reef
Fish Advisory Panel, commercial
industry stakeholders indicated that the
16-fish trip limit is still limiting
commercial landings and gray
triggerfish are only landed incidentally
when targeting other species. As a
result, the commercial industry
stakeholders requested the Council
increase the trip limit to reduce discards
when encountering gray triggerfish and
allow for increased harvest of these fish
to make it worthwhile to retain them
when they are encountered. Analyses of
alternatives increasing the trip limit to
20, 25, and 30 fish indicated that
increasing the trip limit is not expected
to result in an early closure of the
commercial harvest of gray triggerfish.
The Council selected the 25-fish
commercial trip limit based on the
advice of its Reef Fish Advisory Panel,
which advocated for a conservative
approach that allows for an increased
trip limit but reduces the likelihood of
an in-season closure that may occur
with a higher trip limit.

Management Measure Contained in
This Final Rule

This final rule will increase the Gulf
gray triggerfish commercial trip limit
from 16 fish to 25 fish. Although
projections developed for the framework
action indicated that this trip limit
would increase annual commercial
landings of gray triggerfish by 33
percent, the same projections estimated
the commercial season would stay open
through each fishing year, with the
exception of the existing seasonal
closure from June 1 through July 31.

Comments and Responses

NMEF'S received comments from 13
individuals, fishing organizations, and a
seafood dealer on the proposed rule for
the framework action. Nine comments
were in support of the proposed rule,
three comments were opposed to the
proposed rule, and one comment that



Federal Register/Vol. 88, No. 146/ Tuesday, August 1, 2023 /Rules and Regulations

50065

neither supported or opposed the
proposed rule.

A summary of the public comments in
opposition to the action follows, along
with NMFS’ responses. NMFS made no
changes to the action based on public
comment.

Comment 1: The commenter
supported this action but also felt that
a commercial trip limit of 28 to 32 gray
triggerfish could also work and still not
result in a commercial ACL overage.

Response: The Council considered
alternatives to increase the commercial
trip limit to 30 and 40 gray triggerfish
during the development of the
framework action, and heard public
testimony that the trip limit should be
increased as high as 40 fish. However,
the Council was concerned that if the
commercial trip limit was increased too
much from the limit of 16 fish, more
commercial fishermen would begin to
harvest gray triggerfish. If enough
additional harvest occurred, the
commercial sector would be at an
increased risk of an early season
closure, which the Council wanted to
avoid. Therefore, the Council removed
the alternative for a 40-fish commercial
trip limit from the framework action and
selected a more conservative approach
as its preferred alternative for revising
the trip limit. The Council indicated
that an increase to a 25-fish trip limit
would allow more opportunity for the
commercial sector to harvest its ACT,
but not exceed its ACL, and maintain
the gray triggerfish stock rebuilding
timeline.

Comment 2: Three commenters
expressed opposition to an increase in
the commercial “limit” or ‘“‘commercial
harvest” because there is no proposed
increase for the recreational sector. One
commenter asked if an increase in the
commercial trip limit meant there
would also be an increase in the
recreational limit.

Response: This final rule is not
changing the commercial ACL or ACT
for gray triggerfish. This rule is only
increasing the maximum number of gray
triggerfish that commercial fishermen
can harvest per trip, because
commercial landings have been below
the established commercial catch limits
since 2019. Regarding the request for an
increase in the recreational limit, the
problem addressed in this framework
action and proposed rule occurs only in
the commercial sector, and the Council
did not address recreational
management of gray triggerfish in this
action. Therefore, any adjustment to
recreational management measures for
gray triggerfish is outside the scope of
this final rule.

Classification

Pursuant to section 304(b)(3) of the
Magnuson-Stevens Act, the NMFS
Assistant Administrator has determined
that this final rule is consistent with the
framework action, the Reef Fish FMP,
the Magnuson-Stevens Act, and other
applicable laws.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

The Magnuson-Stevens Act provides
the legal basis for this rule. No
duplicative, overlapping, or conflicting
Federal rules have been identified. A
description of this final rule, why it is
being implemented, and the purpose of
this final rule are contained in the
SUMMARY and SUPPLEMENTARY
INFORMATION sections of this final rule.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration during
the proposed rule stage that this action
would not have a significant economic
impact on a substantial number of small
entities. The factual basis for the
certification was published in the
proposed rule and is not repeated here.
No comments were received regarding
this certification. As a result, a
regulatory flexibility analysis was not
required and none was prepared.

This final rule contains no
information collection requirements
under the Paperwork Reduction Act of
1995.

List of Subjects in 50 CFR Part 622

Fish, Fisheries, Gray triggerfish, Gulf
of Mexico.

Dated: July 26, 2023.
Samuel D. Rauch, III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, NMFS amends 50 CFR part
622 as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF OF MEXICO, AND
SOUTH ATLANTIC

m 1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2.In §622.43, revise paragraph (b) to
read as follows:

§622.43 Commercial trip limits.
* * * * *

(b) Gray triggerfish—25 fish. The
commercial trip limit applies until the
commercial quota specified in
§622.39(a)(1)(vi) is reached, which is
equal to the commercial ACT. See

§622.39(b) for the limitations regarding
gray triggerfish after the commercial

quota is reached.
* * * * *

[FR Doc. 2023-16229 Filed 7-31-23; 8:45 am|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 220711-0151; RTID 0648—
XD202]

Fisheries of the Northeastern United
States; Northeast Multispecies
Fishery; Gulf of Maine Cod Trimester
Total Allowable Catch Area Closure for
the Common Pool Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; area closure.

SUMMARY: This action closes the Gulf of
Maine Cod Trimester Total Allowable
Catch Area to Northeast multispecies
common pool vessels fishing with trawl
gear, sink gillnet gear, and longline/
hook gear, through August 31, 2023. The
closure is required because the common
pool fishery is projected to have caught
over 90 percent of its Trimester 1 quota
for Gulf of Maine cod. This closure is
intended to prevent an overage of the
common pool’s quota for this stock.

DATES: This action is effective July 27,
2023, through August 31, 2023.

FOR FURTHER INFORMATION CONTACT:
Spencer Talmage, Fishery Policy
Analyst, (978) 281-9232.
SUPPLEMENTARY INFORMATION: Federal
regulations at § 648.82(n)(2)(ii) require
the Regional Administrator to close a
common pool Trimester Total
Allowable Catch (TAC) Area for a stock
when 90 percent of the Trimester TAC
is projected to be caught. The closure
applies to all common pool vessels
fishing with gear capable of catching
that stock, and remains in effect for the
remainder of the trimester. During the
closure, affected common pool vessels
may not fish for, harvest, possess, or
land regulated multispecies or ocean
pout in or from the Trimester TAC Area
for the stock.

The Trimester 1 TAC for Gulf of
Maine (GOM) cod is 9,480 1b (pounds)
(4.3 metric tons (mt)). Catch data
(including landings and discards)
indicate that the common pool fishery
caught 9,066 1b (4.1 mt) of GOM cod, or
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95.6 percent of the Trimester 1 TAC,
through July 18, 2023. Based on best
available data, we estimate that the
common pool has achieved over 90
percent of the Trimester 1 TAC.

Effective July 27, 2023, the GOM Cod
Trimester TAC Area is closed for the
remainder of Trimester 1, through
August 31, 2023. The GOM Cod
Trimester TAC Area consists of
statistical areas, 513 and 514. During the
closure, common pool vessels fishing
with trawl gear, sink gillnet gear, and
longline/hook gear, may not fish for,
harvest, possess, or land regulated
multispecies or ocean pout in or from
this area. The area reopens at the
beginning of Trimester 1 of fishing year
2023 on September 1, 2023.

If a vessel declared its trip through the
Vessel Monitoring System (VMS) or the
interactive voice response system, and
crossed the VMS demarcation line prior
to July 27, 2023, it may complete its trip
within the GOM Cod Trimester TAC
Area. A vessel that has set gillnet gear
prior to July 27, 2023, may complete its
trip by hauling such gear.

If the common pool fishery exceeds
its annual sub-Allowable Catch Limit
(sub-ACL) for a stock in the 2023 fishing
year, the overage must be deducted from
the common pool’s sub-ACL for that
stock for fishing year 2024.

Weekly quota monitoring reports for
the common pool fishery are on our
website at: https://www.greateratlantic.
fisheries.noaa.gov/ro/fso/reports/h/
nemultispecies.html. We will continue
to monitor common pool catch through
vessel trip reports, dealer-reported
landings, VMS catch reports, and other
available information and, if necessary,
will make additional adjustments to
common pool management measures.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866. The Assistant
Administrator for Fisheries, NOAA,
finds good cause pursuant to 5 U.S.C.
553(b)(B) and 5 U.S.C. 553(d)(3) to
waive prior notice and the opportunity
for public comment and the 30-day
delayed effectiveness period because it
would be impracticable and contrary to
the public interest.

The regulations require the Regional
Administrator to close a trimester TAC
area to the common pool fishery when
90 percent of the Trimester TAC for a
stock has been caught. Updated catch
information through July 18, 2023, only
recently became available indicating
that the common pool fishery is
projected to have caught 90 percent of
its Trimester 1 TAC for GOM cod. The
time necessary to provide for prior

notice and comment, and a 30-day delay
in effectiveness, would prevent the
immediate closure of the GOM Cod
Trimester TAC Area. This would be
contrary to the regulatory requirement
and would increase the likelihood that
the common pool fishery would exceed
its annual quota of GOM cod. Any
overage of the Trimester 1 TAC is
deducted from the Trimester 3 TAC, and
any overage of the annual quota would
be deducted from common pool’s quota
for the next fishing year, to the
detriment of this stock. This could
undermine conservation and
management objectives of the Northeast
Multispecies Fishery Management Plan.
Fishermen expect these closures to
occur in a timely way to prevent
overages and their payback
requirements. Overages of the trimester
or annual common pool quota could
cause negative economic impacts to the
common pool fishery as a result of
overage paybacks deducted from a
future trimester or fishing year.

Authority: 16 U.S.C. 1801 et seq.
Dated: July 26, 2023.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2023-16231 Filed 7-27-23; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2023-1645; Project
Identifier MCAI-2022—-01296-T]

RIN 2120-AA64

Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede Airworthiness Directive (AD)
2019-12-07, which applies to all Airbus
SAS Model A318-111, -112, -121, and
—122 airplanes; Model A319-111, —-112,
-113,-114, -115,-131, -132, and —-133
airplanes; Model A320-211, —-212, —-214,
—216,-231, -232, and —233 airplanes;
and Model A321-111, -112, -131, —211,
—212,-213,-231, and —232 airplanes.
AD 2019-12—-07 requires replacement of
both main landing gear (MLG) shock
absorbers, an identification of affected
MLG sliding tubes; inspection of
affected chromium plates and sliding
tube axles for damage; and replacement
of the sliding tube if necessary. AD
2019-12-07 also requires repetitive
inspections of affected MLG sliding
tubes for cracking, replacement of
cracked MLG sliding tubes, and
eventual replacement of each affected
MLG sliding tube. Since the FAA issued
AD 2019-12—07, the FAA has
determined that additional MLG sliding
tubes are affected by the unsafe
condition and that the repetitive
inspection interval may be extended.
This proposed AD would continue to
require the actions specified in AD
2019-12-07 and would require
repetitive inspections of additional MLG
sliding tubes, replacement if necessary,
and eventual replacement of the
additional MLG sliding tubes. This
proposed AD would also extend the
repetitive inspection interval. This

proposed AD would also prohibit the
installation of affected parts under
certain conditions. The FAA is
proposing this AD to address the unsafe
condition on these products.

DATES: The FAA must receive comments
on this proposed AD by September 15,
2023.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
regulations.gov. Follow the instructions
for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2023-1645; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this NPRM, the mandatory
continuing airworthiness information
(MCAI), any comments received, and
other information. The street address for
Docket Operations is listed above.

Material Incorporated by Reference:

e For Airbus service information
identified in this NPRM, contact Airbus
SAS, Airworthiness Office—EIAS,
Rond-Point Emile Dewoitine No: 2,
31700 Blagnac Cedex, France; telephone
+33 5 61 93 36 96; fax +33 5 61 93 44
51; email account.airworth-eas@
airbus.com; website airbus.com.

e For Safran and Messier-Dowty
service information identified in this
NPRM, contact Safran Landing Systems,
One Carbon Way, Walton, KY 41094;
telephone 859-525-8583; fax 859—485—
8827; website www.safran-landing-
systems.com.

e You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA,
call 206-231-3195.

FOR FURTHER INFORMATION CONTACT:
Timothy Dowling, Aviation Safety
Engineer, FAA, 1600 Stewart Avenue,

Suite 410, Westbury, NY 11590; phone:
206-231-3667; email:
Timothy.P.Dowling@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES. Include “Docket No.
FAA-2023-1645; Project Identifier
MCAI-2022-01296-T" at the beginning
of your comments. The most helpful
comments reference a specific portion of
the proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend the proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to
regulations.gov, including any personal
information you provide. The agency
will also post a report summarizing each
substantive verbal contact received
about this NPRM.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Timothy Dowling,
Aviation Safety Engineer, FAA, 1600
Stewart Avenue, Suite 410, Westbury,
NY 11590; phone: 206-231-3667; email:
Timothy.P.Dowling@faa.gov. Any
commentary that the FAA receives
which is not specifically designated as
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CBI will be placed in the public docket
for this rulemaking.

Background

The FAA issued AD 2019-12-07,
Amendment 39-19662 (84 FR 30579,
June 27, 2019) (AD 2019-12-07), for all
Airbus SAS Model A318-111, -112,
—121, and —122 airplanes; Model A319—
111,-112,-113, -114, -115, -131, -132,
and —133 airplanes; Model A320-211,
—212,-214,-216, -231, -232, and —233
airplanes; and Model A321-111, -112,
-131, -211, -212, -213, =231, and —232
airplanes. AD 2019-12-07 was
prompted by an MCAI originated by the
European Union Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union. EASA issued AD 2018-0135,
dated June 26, 2018 (EASA AD 2018—
0135), to correct an unsafe condition.

AD 2019-12-07 requires replacement
of both MLG shock absorbers, an
identification of the part number and
serial number of the MLG sliding tubes,
inspection of affected chromium plates
and sliding tube axles for damage, and
replacement of the sliding tube if
necessary. AD 2019-12-07 also requires
repetitive inspections of affected MLG
sliding tubes for cracking, replacement
of cracked MLG sliding tubes, and
eventual replacement of each affected
MLG sliding tube. The FAA issued AD
2019-12-07 to address cracking in an
MLG sliding tube, which could lead to
failure of an MLG sliding tube resulting
in MLG collapse, damage to the
airplane, and injury to passengers.

Actions Since AD 2019-12-07 Was
Issued

Since the FAA issued AD 2019-12—
07, EASA superseded EASA AD 2018—
0135 and issued EASA AD 2022—
0204R1, dated February 15, 2023;
corrected February 17, 2023; (referred to
after this as the MCALI) to correct an
unsafe condition on all Airbus SAS
Model A318-111,-112,-121, and —122
airplanes; Model A319-111, -112, -113,
-114,-115,-131,-132, and —133
airplanes; Model A320-211, —-212, —-214,
—-215,-216, =231, —232, and —233
airplanes; and Model A321-111, -112,
-131,-211, —212,-213, =231, and —232
airplanes. Model A320-215 airplanes
are not certificated by the FAA and are
not included on the U.S. type certificate
data sheet; this proposed AD therefore
does not include those airplanes in the
applicability The MCAI states that since
EASA AD 2018-0135 was issued, two

additional cases have been reported of
cracking at the same location of MLG
sliding tubes not affected by the
inspection requirements and that
service information was issued to
include additional actions for the newly
affected MLG sliding tubes. In addition,
further investigation determined the
repetitive inspection interval may be
extended from 5,000 flight cycles to
10,000 flight cycles.

The FAA has determined that
additional MLG sliding tubes are
affected by the unsafe condition and
that the repetitive inspection interval
may be extended. The FAA is proposing
this AD to address cracking in an MLG
sliding tube, which could lead to failure
of an MLG sliding tube resulting in MLG
collapse, damage to the airplane, and
injury to passengers.

You may examine the MCAI in the
AD docket at regulations.gov under
Docket No. FAA-2023-1645.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Airbus Service
Bulletin A320-32—1441, Revision 02,
dated August 23, 2022. This service
information specifies procedures for
inspections of the MLG sliding tubes for
cracking and corrective actions (which
includes replacing the MLG sliding
tubes).

The FAA also reviewed Safran
Service Bulletin 200-32-321, Revision
4, dated November 3, 2021; and Safran
Service Bulletin 201-32—68, Revision 4,
dated November 3, 2021. These
documents specify the part numbers
and serial numbers of the affected MLG
sliding tubes. These documents are
distinct since they apply to different
airplane models.

This proposed AD would also require
the following service information,
which the Director of the Federal
Register approved for incorporation by
reference as of August 1, 2019 (84 FR
30579, June 27, 2019).

e Airbus Service Bulletin A320-32—
1441, Revision 01, dated December 14,
2017.

e Messier-Dowty Service Bulletin
200-32-286, Revision 3, dated October
3, 2008.

e Messier-Dowty Service Bulletin
201-32—43, Revision 3, dated October 3,
2008.

e Safran Service Bulletin 200-32—
321, Revision 2, dated October 3, 2017.

e Safran Service Bulletin 201-32-68,
Revision 2, dated October 3, 2017.

This proposed AD would also require
Airbus Service Bulletin A320-32-1416,
including Appendix 01, dated March
10, 2014, which the Director of the
Federal Register approved for
incorporation by reference as of
February 22, 2017 (82 FR 5362, January
18, 2017).

This proposed AD would also require
Airbus Service Bulletin A320-32A1273,
Revision 02, including Appendix 01,
dated May 26, 2005, which the Director
of the Federal Register approved for
incorporation by reference as of June 29,
2007 (72 FR 29241, May 25, 2007).

This proposed AD would also require
Airbus All Operators Telex A320-
32A1273, Revision 01, dated May 6,
2004, which the Director of the Federal
Register approved for incorporation by
reference as of June 23, 2004 (69 FR
31867, June 8, 2004).

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to the
FAA'’s bilateral agreement with this
State of Design Authority, it has notified
the FAA of the unsafe condition
described in the MCAI and service
information referenced above. The FAA
is issuing this NPRM after determining
that unsafe condition described
previously is likely to exist or develop
on other products of the same type
design.

Proposed AD Requirements in This
NPRM

This proposed AD would retain all of
the requirements of AD 2019-12-07,
except the repetitive inspection interval
is extended. This proposed AD would
also require repetitive inspections of
additional MLG sliding tubes,
replacement if necessary, and eventual
replacement of the additional MLG
sliding tubes. This proposed AD would
also prohibit the installation of affected
parts under certain conditions.

Costs of Compliance

The FAA estimates that this AD, if
adopted as proposed, would affect 1,525
airplanes of U.S. registry.

The FAA estimates the following
costs to comply with this proposed AD:
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ESTIMATED COSTS FOR REQUIRED ACTIONS
: Cost per Cost on
Action Labor cost Parts cost product U.S. operators

Retained actions from paragraph (g)
of AD 2019-12—-07 (297 airplanes ™).

Retained actions from paragraphs (h) | 18 work-hours x $85 per hour = | $0 ...c.ccocvreneen.
and (j) of AD 2019-12-07. $1,530.

Retained actions from paragraphs (0), | 13 work-hours x $85 per hour = | Up to $3,920 ...
(p), and (q) of AD 2019-12-07. $1,105.

New proposed actions (in paragraphs | 9 work-hours x $85 per hour = $765 Up to $3,920 ...

(0), (p), and (q) of this proposed
AD).

8 work-hours x $85 per hour = $680

Up to $45,310

... | Up to $45,990

Up to $13,659,030.*

v | $1,530 i, $2,333,250.
.. | Upto $5,025 ... Up to $7,663,125.
. | Upto $4,685 ... Up to $7,144,625.

* Operators should note that, although all U.S.-registered airplanes are subject to the retained requirements of paragraph (g) of this proposed
AD, there are only 297 possible affected MLG sliding tubes in the worldwide fleet. The FAA has no way of knowing how many affected MLG slid-
ing tubes, if any, are installed in U.S.-registered airplanes.

The FAA estimates the following
costs to do any necessary on-condition
actions that would be required based on

the results of any required actions. The
FAA has no way of determining the

number of aircraft that might need these
on-condition actions:

ESTIMATED COSTS OF ON-CONDITION ACTIONS

Cost per
Labor cost Parts cost product
7 WOrk-hours X $85 PEIr NOUI = $595 ......ocuiiiiieciiecee ettt et s et e st e e te e e b e e e te e e s e e saeeeaseesseeebeesseeanneas $1,960 $2,555

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA has determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive
(AD) 2019-12—-07, Amendment 39—
19662 (84 FR 30579, June 27, 2019); and
m b. Adding the following new AD:

Airbus SAS: Docket No. FAA-2023-1645;
Project Identifier MCAI-2022—-01296-T.

(a) Comments Due Date

The FAA must receive comments on this
airworthiness directive (AD) by September
15, 2023.

(b) Affected ADs

This AD replaces AD 2019-12-07,
Amendment 39-19662 (84 FR 30579, June
27, 2019) (AD 2019-12-07).

(c) Applicability

This AD applies to Airbus SAS airplanes
identified in paragraphs (c)(1) through (4) of
this AD, certificated in any category, all
manufacturer serial numbers (MSNs).

(1) Model A318-111, -112, —=121, and —122
airplanes.

(2) Model A319-111, -112, 113, —114,
—115,-131, —132, and —133 airplanes.

(3) Model A320-211, —212, =214, —216,
—231,-232, and —233 airplanes.

(4) Model A321-111, -112, —131, 211,
—212,-213, 231, and —232 airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 32, Landing gear.

(e) Reason

This AD was prompted by a determination
that cracks were found in the main landing
gear (MLG) sliding tubes due to certain
manufacturing defects that might not be
identified using the current on-wing
scheduled inspections. In addition, since AD
2019-12—-07 was issued, the FAA has
determined that additional MLG sliding
tubes are affected by the unsafe condition.
The FAA is issuing this AD to address
cracking in an MLG sliding tube, which
could lead to failure of an MLG sliding tube
resulting in MLG collapse, damage to the
airplane, and injury to passengers.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.
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(g) Retained Replacement, With No Changes

This paragraph restates the requirements of
paragraph (g) of AD 2019-12-07, with no
changes. Within 41 months after June 29,
2007 (the effective date of AD 2007-11-11,
Amendment 39-15068 (72 FR 29241, May 25,
2007) (AD 2007-11-11)), replace all MLG
shock absorbers equipped with MLG sliding
tubes having serial numbers listed in Airbus
All Operators Telex (AOT) A320-32A1273,
Revision 01, dated May 6, 2004; or the
Accomplishment Instructions of Airbus
Service Bulletin A320-32A1273, Revision 02,
including Appendix 01, dated May 26, 2005;
with new or serviceable MLG shock
absorbers equipped with MLG sliding tubes
having serial numbers not listed in Airbus
AOT A320-32A1273, Revision 01, dated May
6, 2004; or the Accomplishment Instructions
of Airbus Service Bulletin A320-32A1273,
Revision 02, including Appendix 01, dated
May 26, 2005; using a method approved by
the Manager, International Section, Transport

Aviation Safety Agency (EASA); or Airbus
SAS’s EASA Design Organization Approval
(DOA). If approved by the DOA, the approval
must include the DOA-authorized signature.
As of June 29, 2007, only Airbus Service
Bulletin A320-32A1273, Revision 02,
including Appendix 01, dated May 26, 2005,
may be used to determine the affected MLG
sliding tubes.

Note 1 to paragraph (g): Guidance on the
replacement specified in paragraph (g) of this
AD can be found in Airbus A318/A319/
A320/A321 Aircraft Maintenance Manual
Chapter 32—11-13, page block 401.

(h) Retained MLG Sliding Tube Part Number
and Serial Number Identification, With No
Changes

This paragraph restates the requirements of
paragraph (h) of AD 2019-12-07, with no
changes. Within three months after February
22, 2017 (the effective date of AD 2017—01—
11, Amendment 39-18778 (82 FR 5362,
January 18, 2017) (AD 2017-01-11)): Do an

serial number of the MLG sliding tubes
installed on the airplane. A review of
airplane maintenance records is acceptable in
lieu of this inspection if the part number and
serial number of the MLG sliding tubes can
be conclusively determined from that review.

(i) Retained Identification of Airplanes, With
an Updated Reference

This paragraph restates the requirements of
paragraph (i) of AD 2019-12-07, with an
updated reference. An airplane with a MSN
not listed in figure 1 to paragraph (i) of this
AD is not affected by the requirements of
paragraph (j) of this AD, provided it can be
determined that no MLG sliding tube having
a part number and serial number listed in
figure 2 to paragraph (i) of this AD has been
installed on that airplane since first flight of
the airplane.

BILLING CODE 4910-13-P

Figure 1 to Paragraph (i)—Affected

Standards Branch, FAA; or the European inspection to identify the part number and ~ Airplanes Listed by MSN
Affected Airplanes Listed by MSN
0179 | 0214 | 0296 | 0412 | 0558 | 0604
0607 | 0668 | 0704 | 0720 | 0726 | 0731
0754 | 0771 | 0799 | 0828 | 0841 | 0855
0909 | 0914 | 0925 | 0939 | 0986 | 1028
1030 | 1041 | 1070 | 1083 | 1093 | 1098
1108 | 1148 | 1294 | 1356 | 2713 | 2831
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Figure 2 to Paragraph (i)—Affected MLG

Sliding Tubes

Part Number Serial Number
201160302 78B
201160302 1016B11
201160302 1144B
201371302 B4493
201371302 B4513
201371302 SS4359
201371302 B4530
201371302 B4517
201371302 B4568
201371302 B4498
201371302 4490B
201371302 B202-4598
201371302 B165-4623
201371302 B244-4766
201371302 B267-4794
201371302 B272-4813
201160302 1108B
201371304 B041-4871
201371304 B045-4869
201371304 B001-4781
201371304 B051-4892
201371304 B110-1952
201371304 B054-4891
201371304 B063-4921
201371304 B071-4911
201371304 B071-4917
201371304 B080-1933
201371304 B117-5010
201371304 B120-4989
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BILLING CODE 4910-13-C

Part Number Serial Number
201371304 B132-2023
201371304 B114-1956
201371304 B208-2009
201371304 B133-1947
201371304 B154-5037
201371304 B89 4952
201371304 B129-1964
201371304 B227-2010
201371304 B170-5031
201371304 B182-5047
201371304 B239-2053
201371304 B1401-2856
201371304 B1813-3142
201371304 B116-5004
201522353 BO11-149
201522350 B014-25
201522350 B019-56
201522350 B019-57
201522350 B021-69
201522350 B022-60
201522353 B03-111
201522353 B03-110
201522353 B112-317
201522353 B174-351
201522353 B179-392
201383350 4377B
201383350 4393B
201383350 B1831
201383350 B1832
201383350 SS4355B
201383350 SS4400B
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(j) Retained Inspections, With an Updated
Reference

This paragraph restates the inspections
required by paragraph (j) of AD 2019-12-07,
with an updated reference. For each MLG
sliding tube identified as required by
paragraph (h) of this AD, having a part
number and serial number listed in figure 2
to paragraph (i) of this AD: Within 3 months
after February 22, 2017 (the effective date of
AD 2017-01-11) inspect affected MLG axles
and brake flanges by doing a detailed visual
inspection of the chromium plates for
damage, and a Barkhausen noise inspection
of the MLG sliding tube axles for damage, in
accordance with the Accomplishment
Instructions of Airbus Service Bulletin A320-
32-1416, including Appendix 01, dated
March 10, 2014. For Model A318 series
airplanes, use the procedures specified for
Model A319 series airplanes in Airbus
Service Bulletin A320-32-1416, including
Appendix 01, dated March 10, 2014.

(k) Retained Corrective Action for Paragraph
(j) of This AD, With No Changes

This paragraph restates the requirements of
paragraph (k) of 2019-12-07, with no
changes. If, during any inspection required
by paragraph (j) of this AD, any damage is
detected: Before further flight, replace the
MLG sliding tube with a serviceable MLG
sliding tube, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A320-32—1416, including
Appendix 01, dated March 10, 2014. For
Model A318 series airplanes, use the
procedures specified for Model A319 series
airplanes in Airbus Service Bulletin A320—
32-1416, including Appendix 01, dated
March 10, 2014.

(1) Retained Definition for Serviceable MLG
Sliding Tube, With Updated References

This paragraph restates the definition for
serviceable MLG sliding tube specified in
paragraph (1) of AD 2019-12-07, with
updated references. For the purpose of
paragraph (k) of this AD, a serviceable MLG
sliding tube is defined as an MLG sliding
tube that meets the criterion in either
paragraph (1)(1) or (2) of this AD.

(1) An MLG sliding tube having a part
number and serial number not listed in figure
2 to paragraph (i) of this AD.

(2) An MLG sliding tube having a part
number and serial number listed in figure 2
to paragraph (i) of this AD that has passed
the inspections required by paragraph (j) of
this AD.

(m) Retained Parts Installation Prohibition,
With Updated References

This paragraph restates the parts
installation prohibition specified in
paragraph (m) of AD 2019-12-07, with
updated references.

(1) For airplanes that have an MLG sliding
tube installed that has a part number and
serial number listed in figure 2 to paragraph
(i) of this AD: After an airplane is returned
to service following accomplishment of the
actions required by paragraphs (h), (i), and (j)
of this AD, no person may install on any
airplane an MLG sliding tube having a part
number and serial number listed in figure 2
to paragraph (i) of this AD, unless that MLG
sliding tube has passed the inspection
required by paragraph (j) of this AD.

(2) For airplanes that, as of February 22,
2017 (the effective date of AD 2017-01-11),
do not have an MLG sliding tube installed
that has a part number and serial number
listed in figure 2 to paragraph (i) of this AD:
No person may install, on any airplane, an
MLG sliding tube having a part number and
serial number listed in figure 2 to paragraph
(i) of this AD unless that MLG sliding tube
has passed the inspection required by
paragraph (j) of this AD.

(n) Retained Definitions, With No Changes

This paragraph restates the definitions
specified in paragraph (n) of AD 2019-12-07,
with no changes. For the purpose of
paragraphs (o), (p), (g), (r), and (s) of this AD,
the following definitions apply.

(1) Affected MLG shock absorber: An MLG
shock absorber having a part number and
serial number as identified in Messier-Dowty
Service Bulletin 200-32—-286, Revision 3,
dated October 3, 2008, for Model A318,
A319, and A320 series airplanes; and
Messier-Dowty Service Bulletin 201-32—-43,
Revision 3, dated October 3, 2008, for Model
A321 series airplanes.

(2) Affected MLG sliding tube: An MLG
sliding tube having a part number and serial
number as identified in Appendix B of Safran
Service Bulletin 200-32-321, Revision 2,
dated October 3, 2017, for Model A318,

A319, and A320 series airplanes, or Safran
Service Bulletin 201-32-68, Revision 2,
dated October 3, 2017, for Model A321 series
airplanes; except those parts that passed an
inspection as specified in Safran Service
Bulletin 200-32-321 or Safran Service
Bulletin 201-32-68, as applicable; and those
parts that, after that inspection, have been
repaired, using instructions approved by the
Manager, International Section, Transport
Standards Branch, FAA; or EASA; or Airbus
SAS’s EASA DOA. If approved by the DOA,
the approval must include the DOA-
authorized signature.

Note 2 to paragraph (n)(2) of this AD: The
affected MLG sliding tubes identified in
paragraph (n)(2) of this AD are referred to as
affected “Batch 1”” MLG sliding tubes in
EASA AD 2022-0204R1, dated February 15,
2023; corrected February 17, 2023.

(3) Serviceable MLG sliding tube: An MLG
sliding tube that is not affected, or an affected
MLG sliding tube, that has not exceeded
10,000 flight cycles since first installation on
an airplane, or an affected MLG sliding tube
that, within the last 5,000 flight cycles before
installation on an airplane, passed an
inspection specified in Airbus Service
Bulletin A320-32-1441.

(o) Retained Repetitive Inspections, With
New Service Information and Extended
Inspection Interval

This paragraph restates the repetitive
inspections required by paragraph (o) of AD
2019-12-07, with new service information
and extended inspection interval. At the
compliance time specified in figure 3 to
paragraph (o) of this AD, and thereafter at
intervals not to exceed 10,000 flight cycles:
Do a detailed inspection of each affected
MLG sliding tube, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A320-32—-1441, Revision 01,
dated December 14, 2017; or Airbus Service
Bulletin A320-32-1441, Revision 02, dated
August 23, 2022. As of the effective date of
this AD, only use Airbus Service Bulletin
A320-32-1441, Revision 02, dated August
23, 2022, for the actions required by this
paragraph.

Figure 3 to Paragraph (o)—Initial
Compliance Time for MLG Sliding Tube
Inspection

Initial Compliance Time for MLG Sliding Tube Inspection
(whichever occurs later, A B, or C)

A Prior to exceeding 10,000 flight cycles since first installation of an affected
MLG sliding tube on an airplane.

B Before exceeding 10,000 flight cycles since last ML G sliding tube overhaul.

C Within 5,000 flight cycles or 25 months, whichever occurs first after
August 1, 2019 (the effective date of AD 2019-12-07).
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Note 3 to paragraph (o0): If no reliable data
regarding the number of flight cycles
accumulated by the MLG sliding tube are
available, operators may refer to the guidance
specified in Chapter 5.2, “Traceability,” of
Section 1, of Part 1 of the Airbus A318/A319/
A320/A321 Airworthiness Limitations
Section.

(p) Retained Corrective Actions for Certain
Inspections Required by Paragraph (o) of
This AD, With New Service Information

This paragraph restates the corrective
actions required by paragraph (p) of AD
2019-12-07 for certain inspections required
by paragraph (o) of this AD, with new service
information. For airplanes on which any
inspection required by paragraph (o) of this
AD has been done before the effective date
of this AD, comply with paragraph (p)(1) or
(2) of this AD, as applicable. For airplanes on
which any inspection required by paragraph
(o) of this AD has been done on or after the
effective date of this AD, comply with
paragraph (y)(1) or (3) of this AD, as
applicable.

(1) If any crack is detected on an MLG
sliding tube, before further flight, replace that
MLG sliding tube with a serviceable MLG
sliding tube, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A320-32-1441, Revision 01,
dated December 14, 2017; or Airbus Service
Bulletin A320-32-1441, Revision 02, dated
August 23, 2022.

(2) Replacement of an MLG on an airplane
with an MLG having a serviceable MLG
sliding tube installed is an acceptable
method to comply with the requirements of
paragraph (p)(1) of this AD for that airplane.

(q) Retained Part Replacement, With New
Reference to New Parts Installation
Limitation

This paragraph restates the parts
replacement required by paragraph (q) of AD
2019-12-07, with new reference to new parts
installation limitation.

(1) Within 10 years after August 1, 2019
(the effective date of AD 2019-12-07),
replace each affected MLG sliding tube with
an MLG sliding tube that is not affected.
Installation of an MLG sliding tube that is not
affected on an airplane constitutes
terminating action for the repetitive
inspections required by paragraph (o) of this
AD for that airplane. As of the effective date
of this AD, operators also must comply with
the parts installation limitation specified in
paragraph (aa) of this AD.

(2) Replacement of an MLG on an airplane
with an MLG that does not have an affected
MLG sliding tube installed is an acceptable
method to comply with the requirements of
paragraph (q)(1) of this AD for that airplane.
As of the effective date of this AD, operators
also must comply with the parts installation
limitation specified in paragraph (aa) of this
AD.

(r) Retained Parts Installation Limitation,
With a New Exception to Paragraph (r)(1) of
This AD

This paragraph restates the parts
installation limitation specified in paragraph

(r) of AD 2019-12-07, with a new exception
to paragraph (r)(1) of this AD.

(1) As of August 1, 2019 (the effective date
of AD 2019-12-07) and before the effective
date of this AD, no person may install on any
airplane an affected MLG shock absorber
assembly containing a discrepant MLG
sliding tube part number. As of the effective
date of this AD, comply with the parts
installation limitation specified in paragraph
(aa)(1) of this AD.

(2) Do not install an affected MLG sliding
tube on any airplane as specified in
paragraph (r)(2)(i) or (ii) of this AD, as
applicable.

(i) For an airplane with an affected MLG
sliding tube installed as of August 1, 2019
(the effective date of AD 2019-12-07): After
replacement of each affected MLG sliding
tube as required by paragraph (q) of this AD.

(ii) For an airplane that does not have an
affected MLG sliding tube installed as of
August 1, 2019 (the effective date of AD
2019-12-07): As of August 1, 2019.

(s) Retained Identification of Airplanes Not
Affected by Certain Requirements of This
AD, With No Changes

This paragraph restates the airplanes not
affected provision specified in paragraph (s)
of AD 2019-12-07, with no changes. An
airplane on which Airbus Modification
161202 or Modification 161346 has been
installed in production is not affected by the
requirements of paragraphs (g), (h), (j), (o),
and (q) of this AD, provided it has been
verified that no affected MLG sliding tube is
installed on that airplane.

(t) Retained Credit for Previous Actions,
With No Changes

This paragraph restates the credit for
previous actions specified in paragraph (t) of
AD 2019-12-07, with no changes.

(1) This paragraph provides credit for the
actions required by paragraph (g) of this AD,
if those actions were performed before June
29, 2007 (the effective date of AD 2007-11—
11), using Airbus AOT A320-32A1273,
Revision 01, dated May 6, 2004. This
document was incorporated by reference in
AD 2004-11-13, Amendment 39-13659 (69
FR 31867, June 8, 2004).

(2) This paragraph provides credit for the
initial inspection and applicable corrective
actions required by paragraphs (o) and (p) of
this AD if those actions were performed
before August 1, 2019 (the effective date of
AD 2019-12-07), using the Accomplishment
Instructions in Airbus Service Bulletin
A320-32—-1441, dated December 28, 2016.

(u) Retained Service Information Exception,
With No Changes

This paragraph restates the service
information exception specified in paragraph
(u) of AD 2019-12—-07, with no changes. The
service information specified in paragraph (g)
of this AD has instructions to send any
cracked part to Messier-Dowty. This AD does
not include such a requirement.

(v) Retained No Reporting Requirement,
With New Service Information

This paragraph restates the no reporting
requirement provision specified in paragraph

(v) of AD 2019-12-07, with new service
information. Although Airbus Service
Bulletin A320-32-1441, Revision 01, dated
December 14, 2017; and Airbus Service
Bulletin A320-32-1441, Revision 02, dated
August 23, 2022; specify to submit certain
information to the manufacturer, and specify
that action as “RC” (required for
compliance), this AD does not include that
requirement.

(w) New Definitions for New Requirements
of This AD

For the purpose of paragraphs (x), (y), (z),
(aa), and (bb) of this AD, the following
definitions apply.

(1) Affected MLG sliding tube: An MLG
sliding tube having a part number identified
in Safran Service Bulletin 200-32-321,
Revision 4, dated November 3, 2021, for
Model A318, A319, and A320 series
airplanes, or Safran Service Bulletin 201-32—
68, Revision 4, dated November 3, 2021, for
Model A321 series airplanes; except those
having a serial number identified in
Appendix B of Safran Service Bulletin 200—
32-321, Revision 2, dated October 3, 2017,
for Model A318, A319, and A320 series
airplanes, or Safran Service Bulletin 201-32—
68, Revision 2, dated October 3, 2017, for
Model A321 series airplanes; and except
those parts that passed an inspection as
specified in Safran Service Bulletin 200-32—
321 or Safran Service Bulletin 201-32-68, as
applicable; and those parts that, after that
inspection, have been repaired, using
instructions approved by the Manager,
International Section, Transport Standards
Branch, FAA; or EASA; or Airbus SAS’s
EASA DOA. If approved by the DOA, the
approval must include the DOA-authorized
signature.

Note 4 to paragraph (w)(1) of this AD: The
affected MLG sliding tubes identified in
paragraph (w)(1) of this AD are referred to as
affected “Batch 2”” MLG sliding tubes in
EASA AD 2022-0204R1, dated February 15,
2023; corrected February 17, 2023.

(2) Serviceable MLG sliding tube: Any
MLG sliding tube other than those identified
in paragraphs (w)(2)(i) thru (iii) of this AD.

(i) Any MLG sliding tube having a part
number and serial number listed in figure 2
to paragraph (i) of this AD.

(ii) Any affected MLG sliding tube
identified in paragraph (n)(2) of this AD.

(iii) Any affected MLG sliding tube
identified in paragraph (w)(1) of this AD.

(x) New Inspections for Additional Affected
MLG Sliding Tubes

At the compliance time specified in figure
4 to paragraph (x) of this AD, and thereafter
at intervals not to exceed 10,000 flight cycles:
Do a detailed inspection of each affected
MLG sliding tube, as defined in paragraph
(w)(1) of this AD, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A320-32—-1441, Revision 02,
dated August 23, 2022.

Figure 4 to Paragraph (x)—Initial
Compliance Time for MLG Sliding Tube
Inspection
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Initial Compliance Time for MLG Sliding Tube Inspection
(whichever occurs later, A B, or C)

Prior to exceeding 10,000 flight cycles since first installation of an affected
MLG sliding tube on an airplane.

Before exceeding 10,000 flight cycles since last MLG sliding tube overhaul.

date of this AD.

For affected ML G sliding tubes: Within 2,000 flight cycles after the effective

Note 5 to paragraph (x): If no reliable data
regarding the number of flight cycles
accumulated by the MLG sliding tube are
available, operators may refer to the guidance
specified in Chapter 5.2, “Traceability,” of
Section 1, of Part 1 of the Airbus A318/A319/
A320/A321 Airworthiness Limitations
Section.

(y) New Corrective Actions

(1) For airplanes on which any inspection
required by paragraph (o) of this AD has been
done on or after the effective date of this AD:
If any crack is detected on an MLG sliding
tube, before further flight, replace that MLG
sliding tube with a serviceable MLG sliding
tube, as defined in paragraph (w)(2) of this
AD, in accordance with the Accomplishment
Instructions of Airbus Service Bulletin A320—
32-1441, Revision 02, dated August 23, 2022.

(2) If, during any inspection required by
paragraph (x) of this AD, any crack is
detected on an MLG sliding tube: Before
further flight, replace that MLG sliding tube
with a serviceable MLG sliding tube, as
defined in paragraph (w)(2) of this AD, in
accordance with the Accomplishment
Instructions of Airbus Service Bulletin A320—
32-1441, Revision 02, dated August 23, 2022.

(3) Replacement of an MLG on an airplane
with an MLG having a serviceable MLG
sliding tube, as defined in paragraph (w)(2)
of this AD, installed is an acceptable method
to comply with the requirements of
paragraph (y)(1) or (2) of this AD for that
airplane.

(z) New Replacement for Additional Affected
Parts

(1) Within 10 years after the effective date
of this AD, replace each affected MLG sliding
tube, as defined in paragraph (w)(1) of this
AD, with a serviceable MLG sliding tube, as
defined in paragraph (w)(2) of this AD.
Replacement on an airplane of all affected
MLG sliding tubes with serviceable MLG
sliding tubes constitutes terminating action
for the repetitive inspections required by
paragraph (x) of this AD for that airplane.

(2) Replacement of an MLG on an airplane
with an MLG that has a serviceable MLG
sliding tube, as defined in paragraph (w)(2)
of this AD, installed is an acceptable method
to comply with the requirement of paragraph
(z)(1) of this AD for that airplane.

(aa) New Parts Installation Limitation

(1) As of the effective date of this AD, no
person may install on any airplane an MLG
shock absorber assembly that contains any
MLG sliding tube identified in paragraphs
(aa)(i) through (iii) of this AD.

(i) Any MLG sliding tube having a part
number and serial number listed in figure 2
to paragraph (i) of this AD.

(ii) Any affected MLG sliding tube
identified in paragraph (n)(2) of this AD.

(iii) Any affected MLG sliding tube
identified in paragraph (w)(1) of this AD.

(2) Do not install an affected MLG sliding
tube identified in paragraph (w)(1) of this AD
on any airplane as specified in paragraph
(aa)(2)(i) or (ii) of this AD, as applicable.

(i) For an airplane with an affected MLG
sliding tube installed as of the effective date
of this AD: After replacement of each affected
MLG sliding tube as required by paragraph
(z) of this AD.

(ii) For an airplane that does not have an
affected MLG sliding tube installed as of the
effective date of this AD: As of the effective
date of this AD.

(bb) New Identification of Airplanes Not
Affected by Certain Requirements of This AD

An airplane on which Airbus Modification
161202 or Modification 161346 has been
installed in production is not affected by the
requirements for affected MLG sliding tubes
in paragraph (x) of this AD and the
requirement of paragraph (z) of this AD,
provided it has been verified that no affected
MLG sliding tube, as defined in paragraph
(w)(2) of this AD, is installed on that
airplane.

(cc) No Reporting Requirement for New
Actions

Although Airbus Service Bulletin A320—
32—1441, Revision 01, dated December 14,
2017; and Airbus Service Bulletin A320-32—
1441, Revision 02, dated August 23, 2022;
specify to submit certain information to the
manufacturer, and specify that action as
“RC” (required for compliance), this AD does
not include that requirement.

(dd) Additional AD Provisions

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Validation Branch, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or
responsible Flight Standards Office, as
appropriate. If sending information directly
to the manager of the International Validation
Branch, mail it to the address identified in
paragraph (ee)(2) of this AD or email to: 9-
AVS-AIR-730-AMOC@faa.gov. If mailing
information, also submit information by
email.

(i) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the responsible Flight Standards Office.

(i) AMOCs approved for AD 2019-12-07
are approved as AMOCs for the
corresponding provisions of this AD.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, International Validation
Branch, FAA; or the European Union
Aviation Safety Agency (EASA); or Airbus
SAS’s EASA DOA. If approved by the DOA,
the approval must include the DOA-
authorized signature.

(3) Required for Compliance (RC): Except
as required by paragraphs (u), (v), and (dd)(2)
of this AD, if any service information
contains procedures or tests that are
identified as RC, those procedures and tests
must be done to comply with this AD; any
procedures or tests that are not identified as
RC are recommended. Those procedures and
tests that are not identified as RC may be
deviated from using accepted methods in
accordance with the operator’s maintenance
or inspection program without obtaining
approval of an AMOC, provided the
procedures and tests identified as RC can be
done and the airplane can be put back in an
airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(ee) Additional Information

(1) Refer to EASA AD 2022—-0204R1, dated
February 15, 2023; corrected February 17,
2023; for related information. This EASA AD
may be found in the AD docket at
regulations.gov under Docket No. FAA—
2023-1645.

(2) For more information about this AD,
contact Timothy Dowling, Aviation Safety
Engineer, FAA, 1600 Stewart Avenue, Suite
410, Westbury, NY 11590; phone: 206—-231—
3667; email: Timothy.P.Dowling@faa.gov.

(3) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (ff)(8) and (10) of this AD.

(ff) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.


mailto:9-AVS-AIR-730-AMOC@faa.gov
mailto:9-AVS-AIR-730-AMOC@faa.gov
mailto:Timothy.P.Dowling@faa.gov
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(3) The following service information was
approved for IBR on [DATE 35 DAYS AFTER
PUBLICATION OF THE FINAL RULE].

(i) Airbus Service Bulletin A320-32-1441,
Revision 02, dated August 23, 2022.

(ii) Safran Service Bulletin 200-32-321,
Revision 4, dated November 3, 2021.

(iii) Safran Service Bulletin 201-32—68,
Revision 4, dated November 3, 2021.

(4) The following service information was
approved for IBR on August 1, 2019 (84 FR
30579, June 27, 2019).

(i) Airbus Service Bulletin A320-32—-1441,
Revision 01, dated December 14, 2017.

(ii) Messier-Dowty Service Bulletin 200—
32-286, Revision 3, dated October 3, 2008.

(iii) Messier-Dowty Service Bulletin 201—
32-43, Revision 3, dated October 3, 2008.

(iv) Safran Service Bulletin 200-32-321,
Revision 2, dated October 3, 2017.

(v) Safran Service Bulletin 201-32—68,
Revision 2, dated October 3, 2017.

(5) The following service information was
approved for IBR on February 22, 2017 (82
FR 5362, January 18, 2017).

(i) Airbus Service Bulletin A320-32—-1416,
including Appendix 01, dated March 10,
2014.

(ii) [Reserved]

(6) The following service information was
approved for IBR on June 29, 2007 (72 FR
29241, May 25, 2007).

(i) Airbus Service Bulletin A320-32A1273,
Revision 02, including Appendix 01, dated
May 26, 2005.

(i1) [Reserved]

(7) The following service information was
approved for IBR on June 23, 2004 (69 FR
31867, June 8, 2004).

(i) Airbus All Operators Telex A320—
32A1273, Revision 01, dated May 6, 2004.

(ii) [Reserved]

(8) For Airbus service information
identified in this AD, contact Airbus SAS,
Airworthiness Office—EIAS, Rond-Point
Emile Dewoitine No: 2, 31700 Blagnac Cedex,
France; telephone +33 5 61 93 36 96; fax +33
5 61 93 44 51; email account.airworth-eas@
airbus.com; website airbus.com.

(9) For Safran and Messier-Dowty service
information identified in this AD, contact
Safran Landing Systems, One Carbon Way,
Walton, KY 41094; telephone (859) 525—
8583; fax (859) 485—8827; internet
www.safran-landing-systems.com.

(10) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
St., Des Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(11) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fr.inspection@nara.gov, or go to:
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on July 25, 2023.
Victor Wicklund,

Deputy Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2023-16189 Filed 7-31-23; 8:45 am]
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 275 and 279

[Release No. IA-6354; File No. S7-13-23]
RIN 3235-AN31

Exemption for Certain Investment

Advisers Operating Through the
Internet

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rule.

SUMMARY: The Securities and Exchange
Commission (“SEC” or “Commission”’)
is proposing amendments to the rule
under the Investment Advisers Act of
1940 that exempts certain investment
advisers that provide advisory services
through the internet (“internet
investment advisers’’) from the
prohibition on Commission registration,
as well as related amendments to Form
ADV. The proposed amendments are
designed to modernize the rule’s
conditions to account for the evolution
in technology and the investment
advisory industry since the adoption of
the rule.

DATES: Comments should be received on
or before October 2, 2023.

ADDRESSES: Comments may be
submitted by any of the following
methods:

Electronic Comments

e Use the Commission’s internet
comment form (https://www.sec.gov/
rules/proposed.shtml); or

e Send an email to rule-comments@
sec.gov. Please include File Number S7—
13-23 on the subject line.

Paper Comments

¢ Send paper comments to Secretary,
Securities and Exchange Commission,
100 F Street NE, Washington, DC
20549-1090.

All submissions should refer to File
Number S7-13-23. This file number
should be included on the subject line
if email is used. To help the
Commission process and review your
comments more efficiently, please use
only one method of submission. The
Commission will post all comments on
the Commission’s Website (https://
www.sec.gov/rules/proposed.shtml).
Comments are also available for website
viewing and printing in the
Commission’s Public Reference Room,
100 F Street NE, Washington, DC 20549,
on official business days between the
hours of 10 a.m. and 3 p.m. Operating
conditions may limit access to the
Commission’s Public Reference Room.

Do not include personal identifiable
information in submissions; you should
submit only information that you wish
to make available publicly. We may
redact in part or withhold entirely from
publication submitted material that is
obscene or subject to copyright
protection.

Studies, memoranda, or other
substantive items may be added by the
Commission or staff to the comment file
during this rulemaking. A notification of
the inclusion in the comment file of any
such materials will be made available
on the Commission’s website. To ensure
direct electronic receipt of such
notifications, sign up through the “Stay
Connected” option at www.sec.gov to
receive notifications by email.

FOR FURTHER INFORMATION CONTACT:
Blair B. Burnett, Senior Counsel,
Investment Company Rulemaking
Office; Michael Schrader, Senior
Counsel, Chief Counsel’s Office; or
Sirimal R. Mukerjee, Senior Special
Counsel, or Melissa Roverts Harke,
Assistant Director, Investment Adviser
Rulemaking Office, Division of
Investment Management, at (202) 551—
6787 or IArules@sec.gov, Securities and
Exchange Commission, 100 F Street NE,
Washington, DC 20549-8549.

SUPPLEMENTARY INFORMATION: The
Commission is proposing for public
comment amendments to 17 CFR
275.203A-2(e) (“rule 203A—-2(e)”’) under
the Investment Advisers Act of 1940
(“Advisers Act” or “Act’) [15 U.S.C.
80b-1 et seq.] and corresponding
amendments to 17 CFR 279.1 (Form
ADV) under the Advisers Act.?
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A. Current Rule 203A—2(e)
B. Need for Reform and Overview of Rule
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A. Proposed Amendments to Rule 203A—
2(e)
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2. Elimination of De Minimis Non-Internet
Client Exception
III. Economic Analysis
A. Introduction
B. Baseline and Affected Parties
1. Regulatory Baseline
2. Current Use of the Internet Adviser
Exemption
3. Increased Reliance on the Internet
Adviser Exemption

115 U.S.C. 80b. Unless otherwise noted, when we
refer to the Advisers Act, or any section of the
Advisers Act, we are referring to 15 U.S.C. 80b, at
which the Advisers Act is codified, and when we
refer to rules under the Advisers Act, or any section
of these rules, we are referring to title 17, part 275
of the Code of Federal Regulations [17 CFR part
275], in which these rules are published.
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C. Benefits and Costs and Effects on
Efficiency, Competition, and Capital
Formation

1. Benefits

2. Costs

3. Effects on Efficiency, Competition, and
Capital Formation

D. Reasonable Alternatives

1. Allowing Fewer Non-internet Clients

2. Alternative Definitions of “Interactive
website”

3. Eliminating the Internet Adviser
Exemption

IV. Paperwork Reduction Act

A. Introduction

B. Rule 203A—-2(e) Recordkeeping
Requirement

C. Form ADV

D. Total Hour Burden Associated With
Proposed Amendments to Rule 203A—
2(e)

E. Request for Comments

V. Initial Regulatory Flexibility Analysis

A. Reason for and Objectives of the
Proposed Action

1. Proposed Amendments to Rule 203A—
2(e)

2. Proposed Amendments to Form ADV

B. Legal Basis

C. Small Entities Subject to the Rule and
Rule Amendments

1. Small Entities Subject to Amendments to

the Internet Adviser Rule

D. Projected Reporting, Recordkeeping and
Other Compliance Requirements

1. Proposed Amendments to Rule 203A—
2(e)

2. Proposed Amendments to Form ADV

E. Duplicative, Overlapping, or Conflicting
Federal Rules

F. Significant Alternatives

G. Solicitation of Comments

VI. Consideration of Impact on the Economy

Statutory Authority

I. Background

We are proposing amendments to rule
203A-2(e) (“Internet Adviser
Exemption”’) under the Advisers Act.
The Internet Adviser Exemption
provides an exemption from the
prohibition on registration with the
Commission that may otherwise affect
certain advisers seeking to register with
us. The proposed amendments are
designed to modernize the Internet
Adviser Exemption’s conditions to
account for the evolution in technology
and the investment advisory industry
since the adoption of the rule over
twenty years ago. The proposal would
also amend Form ADV to conform
certain instructions and definitions to
the amended rule and would also
require additional representations
regarding an internet investment
adviser’s reliance on the rule.

On January 1, 1997, the National
Securities Markets Improvement Act of
1996 (“NSMIA”) amended the Advisers
Act to divide the responsibility for
regulating investment advisers between
the Commission and state securities

authorities.2 Congress allocated to state
securities authorities the primary
responsibility for regulating smaller
advisory firms and allocated to the
Commission the primary responsibility
for regulating larger advisers.? Section
303 of NSMIA amended the Advisers
Act to include section 203A 4 to effect
this division of responsibility by
generally prohibiting advisers from
registering with the Commission unless
they either have assets under
management of not less than $25
million or advise a registered
investment company,5 and preempt
state adviser statutes regarding
registration, licensing, or qualification
as to advisers registered with the
Commission.® Advisers prohibited from
registering with the Commission remain
subject to the regulation of state
securities authorities.” The “$25 million
assets under management” test was
designed by Congress to distinguish
investment advisers with a national
presence from those that are essentially
local businesses.® Congress expressed
that its goal in enacting the statute was
to more efficiently allocate the
Commission’s limited resources by
allowing the Commission to concentrate
its regulatory responsibilities on larger
advisers with national businesses, and
to reduce the burden to investment
advisers of the overlapping and
duplicative regulation between Federal
and State regulators.? Congress
furthered this objective on July 21, 2010
with the Dodd-Frank Wall Street Reform
and Consumer Protection Act (“Dodd-

2National Securities Markets Improvement Act of
1996, Public Law 104—290, 110 Stat. 3416 (1996)
(codified in various sections of 15 U.S.C.).

3 See S. Rep. No. 293, 104th Cong., 2d Sess. 3—

4 (1996) (“Senate Report”), at 4.

4Public Law 104-290, Sec. 303; see also section
203A of the Advisers Act [15 U.S.C. 80b-3a].

5 Section 203A(a)(1) of the Advisers Act [15
U.S.C. 80b—3a(a)(1)].

6 Section 203A(b) of the Advisers Act [15 U.S.C.
80b—3a(b)].

7 Section 222 of the Advisers Act [15 U.S.C. 80b—
18a]. The prohibition in section 203A against
registration with the Commission applies to
advisers whose principal office and place of
business is in a United States jurisdiction that has
enacted an investment adviser statute. See Rules
Implementing Amendments to the Investment
Advisers Act of 1940, Investment Advisers Act
Release No. 1633 (May 15, 1997) [62 FR 28112 (May
22, 1997)], at text accompanying n.83.

8 See Senate Report, supra note 3, at 4-5 (“The
states should play an important and logical role in
regulating small investment advisers whose
activities are likely to be concentrated in their home
state.”).

9 See Senate Report, supra note 3, at 2—4 (stating
“[r]ecognizing the limited resources of both the
Commission and the states, the Committee believes
that eliminating overlapping regulatory
responsibilities will allow the regulators to make
the best use of their scarce resources to protect
clients of investment advisers.”).

Frank Act”),1° which amended certain
provisions of the Advisers Act,
including section 203A, to, among other
things, reallocate primary responsibility
for oversight of investment advisers by
delegating generally to the states
responsibility over certain mid-sized
advisers—i.e., subject to certain
exceptions, those that have between $25
million and $100 million of assets under
management.1?

Congress has recognized, however,
that it would be more efficient to
regulate some advisers at the Federal
level despite managing less than the
minimum thresholds in assets under
management and gave the Commission
authority to enable advisers to register
with us if the prohibition would be
‘“unfair, a burden on interstate
commerce, or otherwise inconsistent
with the purposes of [section 203A].” 12
In exercising this authority, the
Commission in 2002 adopted the
Internet Adviser Exemption, which
relieves certain advisers that provide
advisory services primarily through the
internet from the burdens of multiple
state regulation and allows them to
register with the Commission.13

A. Current Rule 203A-2(e)

The Internet Adviser Exemption was
designed to create a narrow exemption
from the prohibition on registration for
certain advisers (“internet investment
advisers”), which typically do not
manage the assets of their clients or
advise a registered investment company,
and thus do not meet the statutory
thresholds for registration with the
Commission.1* These advisers,

10Dodd-Frank Wall Street Reform and Consumer
Protection Act, Public Law No. 111-203, 124 Stat.
1376 (2010).

11 Unlike a small adviser, a mid-sized adviser is
not prohibited from registering with the
Commission: (i) if the adviser is not required to be
registered as an investment adviser with the
securities commissioner (or any agency or office
performing like functions) of the state in which it
maintains its principal office and place of business;
(ii) if registered, the adviser would not be subject
to examination as an investment adviser by that
securities commissioner; or (iii) if the adviser is
required to register in 15 or more states. See section
410 of the Dodd-Frank Act; section 203A of the
Advisers Act.

12 Section 203A(c) of the Advisers Act [15 U.S.C.
80b—3a(c)]. See also Senate Report, supra note 3, at
5 and 15.

13 See Exemption for Certain Investment Advisers
Operating Through the Internet, Investment
Advisers Act Release No. 2028 (Dec. 12, 2002) [67
FR 19500 (Dec. 18, 2002)], at section I (2002
Adopting Release”). The exercise of our exemptive
authority enables registration with the Commission
and preempts most state law with respect to the
exempted advisers that register with us. See rule
203A-2.

14 See 2002 Adopting Release, supra note 13. The
Commission originally adopted the Internet Adviser

Continued
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therefore, “do not fall neatly into the
model assumed by Congress when it
added [s]ection 203A to the Act to
divide regulatory authority over
advisers.” 15 The Commission
concluded that, “as applied to these
advisers, the application of the
prohibition on Commission registration
would be “unfair, a burden on interstate
commerce, or otherwise inconsistent
with the purposes of [section 203A].” 16
Under the current Internet Adviser
Exemption, an adviser is exempt from
the prohibition on Commission
registration if the adviser:

¢ Provides investment advice to all of
its clients exclusively through an
interactive website, except it may
provide investment advice to fewer than
15 clients through other means during
the preceding 12 months;

¢ Maintains a record demonstrating
that it provides investment advice to its
clients exclusively through an
interactive website in accordance with
the limits described in the bullet point
above; and

¢ Does not control, is not controlled
by, and is not under common control
with, another investment adviser
registered with the Commission solely
in reliance on an adviser registered
under the Internet Adviser Exemption.

As the 2002 Adopting Release
explained, absent the Internet Adviser
Exemption, Internet investment advisers
would likely incur the burden of
temporarily registering in multiple
states and later withdrawing. State
investment adviser registration statutes
generally obligate advisers to register in
every state in which the adviser obtains
more than a de minimis number of
clients. The 2002 Adopting Release
reasoned that because internet
investment advisers provide investment
advice to their clients through an
interactive website, they are likely to
have no physical local presence in a
community or state, with little or no in-
person contact with advisory clients.
Accordingly, the adviser’s clients can
come from any state, at any time. As a
result, an internet investment adviser
would have to, as a practical matter,
register in multiple states to ensure that
its registration will be in place when or
if it obtains the requisite number of
clients from any particular state.
Further, an internet investment adviser

Exemption as rule 203A-2(f) and redesignated it as
rule 203A-2(e) effective Sept. 19, 2011. See Rules
Implementing Amendments to the Investment
Advisers Act of 1940, Investment Advisers Act
Release No. 3221 (June 22, 2011) [76 FR 42949 (July
19, 2011)] (“2011 Redesignation”).

152002 Adopting Release, supra note 13, at
section II (citing Section 203A(c)).

16 1d.

may subsequently become eligible for an
existing exemption under 17 CFR
275.203A-2(d) (“rule 203A-2(d)”),
permitting Commission registration for
advisers otherwise obligated to register
in at least 15 states, but typically not
before the adviser had already incurred
the burden of registering, and
potentially deregistering, in multiple
states.1”

From the adoption of the Internet
Adviser Exemption through December
31, 2022, approximately 845 advisers
have relied on the exemption as a basis
for registration with the Commission.18
Of these advisers, 718 initially
registered exclusively in reliance on the
Internet Adviser Exemption. As of
December 31, 2022, approximately 256
advisers were relying exclusively on the
Internet Adviser Exemption. The
exemption has been used with
increasing frequency recently, with 149
of the 256 advisers relying exclusively
on the exemption registering after 2015.

B. Need for Reform and Overview of
Rule Proposal

The asset management industry has
experienced substantial growth and
change since the rule was adopted over
twenty years ago. Assets under
management have more than
quadrupled since the adoption of the
rule.19 Similarly, since the adoption of
the rule advisers are increasingly using
technology to interact with clients,
including through email, websites,
mobile applications, investor portals,
text messages, chatbots and other
similar means.2? The use of technology

1717 CFR 275.203A-2(d). An investment adviser
relying on the multi-state exemption would not be
eligible for that exemption until the adviser had
obtained the requisite number of clients in 15 states
to trigger its registration obligations in those states.
Under the rule, an investment adviser relying on
this exemption must represent that it has reviewed
its obligations under state and Federal law and has
concluded that it is required to register as an
investment adviser with the securities authorities of
at least 15 states. At the time the Internet Adviser
Exemption was adopted, the “multi-state adviser
exemption” enabled an investment adviser who
was required to register as an investment adviser
with 30 or more states to register with the
Commission. See 2002 Adopting Release, supra
note 13, at section IL.A. Effective September 19,
2011, the Commission amended the multi-state
exemption to enable Commission registration for
advisers otherwise obligated to register in at least
15 states, rather than 30 states, and renumbered the
multi-state exemption rule 203A-2(e) as rule 203A—
2(d). See 2011 Redesignation, supra note 14, at
section ILLA.5.c and n.118.

18 Based on analysis of Form ADV data.

19 There were approximately $23.6 trillion
regulatory assets under management among
registered investment advisers as of Dec. 2003 and
approximately $115 trillion assets under
management as of Dec. 2022. Based on analysis of
Form ADV data.

20 See, e.g., Andrew Osterland, Technology is
redefining that client-financial advisor relationship

is now central to how many investment
advisers provide their products and
services to clients.21 For example, the
growth of services available on digital
platforms, such as those offered by
online brokerage firms and robo-
advisers, has multiplied the
opportunities for retail investors, in
particular, to invest in and trade
securities. This increased accessibility
has been one of the many factors
associated with the increase of retail
investor participation in U.S. securities
markets in recent years.22 Concomitant
with the growth in assets under
management and the broader evolution
and adoption of technology in the
investment advisory industry, we have
seen an uptick in the number of advisers
seeking to rely on the Internet Adviser
Exemption.23 We recognize that
investment advisers are increasingly
utilizing a wide range of technologies in
their businesses. The Internet Adviser
Exemption, however, was intended as a
narrow exemption for entities that are in
the business of exclusively providing

(Oct. 14, 2019), https://www.cnbc.com/2019/10/14/
technology-is-redefining-that-client-financial-
advisor-relationship.html (‘“‘Easy-to-use client
portals have become essential to provide investors
with the ability to see their accounts, exchange
secure emails with their advisor and share
documents.”).

21'We note that the Commission is also proposing
rules requiring broker-dealers and investment
advisers to eliminate or neutralize certain conflicts
of interest associated with their use of technologies
that optimize for, predict, guide, forecast, or direct
investment-related behaviors or outcomes, directly
or indirectly. These proposed rules derive, in part,
from the Commission’s recognition that investment
advisers in their interactions with investors are
increasingly using, among other technologies,
predictive data analytics, artificial intelligence,
including machine learning, deep learning, neural
networks, natural language processing, and large
language models, as well as other technologies that
make use of historical or real-time data, lookup
tables, or correlation matrices. See Conflicts of
Interest Associated with the Use of Predicative Data
Analytics by Broker-Dealers and Investment
Adpvisers, Investment Advisers Act Release No.
6353 (July 26, 2023).

22 See, e.g., Maggie Fitzgerald, Retail Investors
Continue to Jump Into the Stock Market After
GameStop Mania, CNBC (Mar. 10, 2021), https://
www.cnbe.com/2021/03/10/retail-investor-ranks-in-
the-stock-market-continue-to-surge.html (providing
year-over-year app download statistics for
Robinhood, Webull, Sofi, Coinbase, TD Ameritrade,
Charles Schwab, E-Trade, and Fidelity from 2018-
2020, and monthly figures for Jan. and Feb. 2021);
John Gittelsohn, Schwab Boosts New Trading
Accounts 31% After Fees Go to Zero, Bloomberg
(Nov. 14, 2019), https://www.bloomberg.com/news/
articles/2019-11-14/schwab-boosts-brokerage-
accounts-by-31-after-fees-cut-to-zero (noting that
Charles Schwab opened 142,000 new trading
accounts in Oct., a 31% jump over Sept.’s pace).

23 Based on Form ADV data, the number of
advisers relying exclusively on the exemption has
grown from approximately 107 advisers as of Dec.
2015 to 256 advisers as of Dec. 2022.
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investment advice through an
interactive website.24

Our examination staff has observed
numerous compliance deficiencies by
advisers relying on the rule.25 For
example, in 2021 the staff noted that,
“[n]early half of the [examined] advisers
claiming reliance on the Internet
Adviser Exemption were ineligible to
rely on the exemption, and many were
not otherwise eligible for SEC-
registration.” 26 As part of the
examinations described in the Risk
Alert, the staff observed advisers relying
on this exemption that did not have an
interactive website. In addition, the staff
observed advisers relying on this
exemption that provided advisory
personnel who could expand upon the
investment advice provided by the
adviser’s interactive website or
otherwise provide investment advice to
clients, such as financial planning,
outside of the adviser’s interactive
website.2” Advisers registered under
rule 203A-2(e) providing advice to 15 or
more clients other than through the
adviser’s interactive website during the
preceding twelve months may not rely
on this exemption.28

24 See 2002 Adopting Release, supra note 13, at
section ILA.

25 See Observations from Examinations of
Adpvisers that Provide Electronic Investment Advice
(Nov. 9, 2021), https://www.sec.gov/files/exams-eia-
risk-alert.pdf (“Risk Alert”). Staff documents
(including those cited herein) represent the views
of Commission staff and are not a rule, regulation,
or statement of the Commission. The Commission
has neither approved nor disapproved the content
of these documents and, like all staff statements,
they have no legal force or effect, do not alter or
amend applicable law, and create no new or
additional obligations for any person.

26 Id. at 8. The Risk Alert noted that this has been
a common finding for many years. Id. at n.28. The
Commission has cancelled the registration of
advisers claiming reliance on the Internet Adviser
Exemption for not satisfying the requisite
conditions and also brought actions against them.
See, e.g., Ajenifuja Investments, LLC; Order
Cancelling Registration Pursuant to Section 203(h)
of the Investment Advisers Act of 1940, Investment
Advisers Act Release No. 5110 (Feb. 12, 2019)
(“Ajenifuja”) (finding that the adviser was
registered as an internet investment adviser for over
three years and in that time period did not have an
interactive website and did not demonstrate any
other basis for registration eligibility); Strategic
Options, LLG; Order Denying a Request for Hearing
and Cancelling Registration Pursuant to Section
203(h) of the Investment Advisers Act of 1940,
Investment Advisers Act Release No. 5689 (Feb. 24,
2021) (finding that since its registration in 2015, the
registrant has not had, and does not have, any
clients for which it provides investment advice
through an interactive website). See also In re.
RetireHub, Inc., Investment Advisers Act Release
No. 3337 (Dec. 15, 2011) (settled) (‘“RetireHub”’)
(alleging that the adviser was never an internet
investment adviser because, over the course of its
registration, it did not provide investment advice
exclusively through an interactive website, advised
more clients than permitted through personal
contact, or both).

27 Risk Alert, supra note 25, at 8.

28 See rule 203A-2(e)(1)(@).

Moreover, the Internet Adviser
Exemption is unavailable to an internet
investment adviser if another adviser in
a control relationship with the internet
investment adviser relies on the Internet
investment adviser’s registration under
the rule as the basis for its own
registration.2® The staff observed that
some advisers’ affiliates were operating
as unregistered investment advisers,
because the affiliates were operationally
integrated with the registered advisers,
and the Internet Adviser Exemption
prohibited those affiliates from relying
on the internet investment adviser’s
registration as a basis for their own
registration.30

As discussed above, the exemption
has been used with increasing frequency
recently.31 At the same time, the
frequency of registration withdrawals
and cancellations of internet investment
advisers also has increased since the
rule’s adoption, which has affected the
cumulative growth in the number of
advisers relying on the Internet Adviser
Exemption.32 For example,
approximately 64 percent of the
advisers withdrawing their registration
under the rule have done so since 2017,
while only approximately 36 percent of
the withdrawing advisers did so from
the rule’s adoption in 2002 through
2016.33

Given that internet investment
advisers may have characteristics that
distinguish them from other types of
investment advisers contemplated by
Congress when it added section 203A to
the Act, the Commission established a
“narrow exemption,” allowing certain
investment advisers to register with the
Commission despite managing less than
the minimum threshold in assets under

29 See rule 203A—-2(e)(1)(iii); see also 2002
Adopting Release, supra note 13 (discussing that
this provision is meant to address the concern that
an internet investment adviser intent on evading
the restrictions on non-internet clients under the
rule might attempt to organize a subsidiary firm to
serve its non-internet clients, and assert rule 203A—
2(b) as a basis to register the subsidiary with the
Commission, even though the subsidiary does not
manage the minimum amount of client assets
required for registration with the Commission).

30 See Risk Alert, supra note 25, at 8.

31 See supra note 23.

32 As an example, the Commission has cancelled
the registration of internet investment advisers after
finding the firms are no longer in existence, not
engaged in business as an investment adviser, or
prohibited from registering as an investment adviser
under section 203A of the Act (and related rules).
See supra note 26. The Commission also has
revoked the registration of an internet investment
adviser on the basis that it was ineligible to rely on
the exemption. See In re. Boveda Asset
Management, Inc., Investment Advisers Act Release
No. 6016 (May 6, 2022) (referencing SEC v. Boveda
Asset Management, Inc. and George Kenneth
Witherspoon, Jr., 1:21-cv—05321-SCJ (N. D. GA)
(Apr. 27, 2022) (“Boyeda”)).

33Based on analysis of Form ADV data.

management.34 This narrow exemption
was intended to divide regulatory
authority over advisers that, unlike
state-registered advisers, have no local
presence and whose advisory activities
are not limited to one or a few states.3®
While some advisers have used the
exemption as intended, others have
used this exemption by registering with
the Commission while failing to satisfy
the conditions of the exemption. As
discussed above, some of these advisers
have not provided investment advice to
any clients through an interactive
website, in some cases for three or four
years.36 Advisers with very limited or
zero clients are more akin to local
businesses that can be effectively
regulated by one or a few states,
consistent with Congress’s intent in
NSMIA’s amendments to the Advisers
Act.3” Moreover, some of the advisers
relying on this exemption provided
advisory personnel who could expand
upon the investment advice provided by
the adviser’s interactive website or
otherwise provide investment advice to
clients without consideration of the 15
non-internet clients per 12-month
period de minimis exception within the
Internet Adviser Exemption.38 Certain
of these advisers have failed to produce
copies of books and records required for
advisers relying on the exemption,
including books and records necessary
to demonstrate compliance with the
exception for providing non-interactive
website-based advice to fewer than 15
clients in a 12-month period.3? The
number of registration applications and
approvals under this exemption have
increased, while the number of
cancellations, withdrawals, and
registration reliance changes resulting
from an inability to meet the conditions
of the rule also increased. Accordingly,
in 2021 the Commission issued a
request for information and comments

34 See supra note 14 and accompanying text.

35 See 2002 Adopting Release, supra note 13, at
section II.

36 See supra note 26.

37 See also infra section II1.B.2, stating that as of
Dec. 2022, 266 advisers rely on the internet adviser
exemption. Of those advisers, 101 (38%), report
zero clients. The median number of reported clients
is six. The data comes from Form ADV filings
received by the Commission through Mar. 31, 2023.

38 See RetireHub, supra note 26 (finding that
RetireHub employed on-campus representatives at
the university who were made available to provide
investment advice to university employees).

39 See Boyeda, supra note 32 (finding that the
firm violated section 204(a) of the Advisers Act by
failing to furnish to the Commission copies of books
and records that the firm was required to make,
keep, and provide to representatives of the
Commission pursuant to an examination).
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on the Internet Adviser Exemption,
among other areas.4?

We believe that the “narrow
exemption” created over twenty years
ago should be amended to reflect its
intended, narrow use in light of
technological advances and changes in
the investment adviser industry.4! In
addition, this would further the investor
protection objectives that Congress
expressed when designing section 203A
of the Advisers Act by better allocating
the Commission’s limited oversight and
examination resources to those advisers
that should be subject to national
rules.#2 In light of these observations
and as discussed in more detail below,
we are proposing certain targeted
amendments to rule 203A-2(e) with
certain corresponding amendments to
Form ADV.

II. Discussion

A. Proposed Amendments to Rule
203A-2(e)

Using the authority provided by
section 203A(c) of the Act, we are
proposing amendments to the internet
Adviser Exemption to reflect
developments since the adoption of the
rule. The amendments we are proposing
to the internet Adviser Exemption
would require internet investment
advisers relying on the internet Adviser
Exemption to at all times have an
“operational” interactive website.#3 We
also are proposing to eliminate the de
minimis exception in the current rule
that permits internet investment
advisers to have fewer than 15 non-
internet clients in any 12-month period.
In light of the widespread use of the
internet, as well as the relative ease of
building and maintaining a website and
applications, we propose requiring that
internet investment advisers have an
operational interactive website at all
times during which the internet
investment adviser relies on the Internet
Adviser Exemption. We also propose
that this exemption should only be
available to those advisers that provide
advice exclusively to clients through an
operational interactive website.

40 See Request for Information and Comments on
Broker-Dealer and Investment Adviser Digital
Engagement Practices, Related Tools and Methods,
and Regulatory Considerations and Potential
Approaches, Exchange Act Release No. 92766 (Aug.
27, 2021) [86 FR 49067 (Sept. 1, 2021)] (2021
RFC”). The Commission received numerous
comments in response to the 2021 RFC, which we
considered in developing this proposal. Comment
letters received in response to the 2021 RFC are
available at: https://www.sec.gov/comments/s7-10-
21/s71021.htm.

41 See supra note 21 and accompanying text.

42 See supra note 9.

43 See proposed rule 203A-2(e)(1)(i).

The Commission intended the
Internet Adviser Exemption to be a
narrow exemption for certain
investment advisers that did not fall
neatly within the framework established
by Congress to divide regulatory
authority between state regulators and
the Commission.4# The proposed
amendments would adapt the rule to the
broader evolution in technology and the
marketplace, and would better align
current practices in the investment
adviser industry with the narrow
exemption that was intended to reflect
the allocation of responsibility for
regulating investment advisers set forth
by Congress under NSMIA and the
Dodd-Frank Act. In addition, the
proposed amendments would enhance
investor protection through more
efficient use of the Commission’s
limited oversight and examination
resources by more appropriately
allocating Commission resources to
advisers with national presence and
allowing smaller advisers with
sufficient local presence to be regulated
by the states.

1. Operational Interactive Website

The current Internet Adviser
Exemption requires, among other things,
that an internet investment adviser
provide investment advice to all of its
clients exclusively through an
interactive website, except that the
investment adviser may provide
investment advice to fewer than 15
clients through other means during the
preceding 12 months.4> The rule defines
“interactive website” to mean a website
in which computer software-based
models or applications provide
investment advice to clients based on
personal information each client
supplies through the website. We are
proposing the following targeted
amendments:

o First, we are proposing to amend
the “interactive website” defined term
to “operational interactive website.”

e Second, we are proposing to define
an “‘operational interactive website” to
mean a website or mobile application
through which the investment adviser
provides digital investment advisory
services on an ongoing basis to more
than one client (except during
temporary technological outages of a de
minimis duration).

e Third, we are proposing to define
“digital investment advisory service” as
investment advice to clients that is
generated by the operational interactive
website’s software-based models,
algorithms, or applications based on

44 See supra note 24.
45 See rule 203A-2(e)(1)(i).

personal information each client
supplies through the operational
interactive website.

¢ Finally, we are proposing to require
that an internet investment adviser
provide advice through an operational
interactive website at all times during
which the internet investment adviser
relies on the Internet Adviser
Exemption.

The amendments are designed to
modernize the definitions and to adapt
the rule more broadly to the evolution
of the asset management industry.

The proposed amendments specify
that an internet investment adviser must
provide digital investment advisory
services through its website on an
ongoing basis to more than one client.
We understand that unforeseen
technological issues outside of the
control of an adviser occur at times. We
also understand that websites may be
temporarily inoperable due to periodic
maintenance to ensure that the website
performs optimally. Accordingly, we
have incorporated into the definition of
“operational interactive website” a
hardship clause that allows an internet
investment adviser to satisfy the rule
despite temporary technological outages
of the operational interactive website of
a de minimis duration. The proposed
amendments also specify that the
requirement to provide an operational
interactive website would apply at all
times during which the adviser relies on
the Internet Adviser Exemption (i.e., at
the time of the adviser’s registration and
at all times an adviser is registered in
reliance on the amended Internet
Adviser Exemption).46 Currently, the
Internet Adviser Exemption does not
specify that an interactive website be
“operational,” whether at the time of
registration or otherwise. Further, in the
2002 Adopting Release, the Commission
did not specify the timing of when the
interactive website must be operational,
though no grace period exists under the
current rule.4” With advances in

46]n the case of an existing registered investment
adviser seeking to change its registration to rely on
the Internet Adviser Exemption, the adviser would
be required to have an operational interactive
website at the time in which it begins relying on
the rule.

47 See Ajenifuja, supra note 26 (finding that rule
203A-2(e) does not contain a grace period). The
Commission stated in the 2002 Adopting Release:
“Nor is it likely Internet Investment Advisers could
rely on rule 203A-2(d) [redesignated as rule 203A—
2(c), see 2011 Redesignation, supra note 14 to carry
them through an initial period of operation without
state registration in anticipation of eligibility under
the multi-state exemption. If an adviser relying on
[redesignated] rule [203A—-2(c)] has not become
eligible for SEC registration within 120 days, it
must withdraw its registration.” 2002 Adopting
Release, supra note 13, at section IV.A. Given
advances in technology, we preliminarily believe
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technology since the adoption of the
rule more than twenty years ago,*8 we
believe that advisers seeking to rely on
the Internet Adviser Exemption can use
the 120-day rule to develop, test, and
launch an operational interactive
website and obtain initial clients by the
time the 120-day temporary registration
expires.49 Moreover, the requirement
that an internet investment adviser must
provide digital investment advisory
services through its website on an
ongoing basis to more than one client is
intended to reflect that advisers with
zero or one client are more akin to local
businesses that can be effectively
regulated by a state, consistent with
Congress’ intent in NSMIA’s
amendments to the Advisers Act.

The proposed definition of
“operational interactive website” is also
designed to specify the rule’s
application to advisers’ use of
technology, including their use of
mobile applications, in connection with
their eligibility to rely on the rule.5°
Thus, the proposed changes would
expressly permit an internet investment
adviser to use mobile applications to
provide investment advice to clients.51
It is appropriate to allow internet
investment advisers using mobile
applications to interact with advisory
clients to rely on the Internet Adviser
Exemption because clients increasingly
access services, including investment
advisory services, through mobile

that internet investment advisers should be able to
develop, test, and deploy an operational interactive
website and begin serving clients within 120 days.

48 See generally, Max Roser, Hannah Ritchie and
Edouard Mathieu, Technological Change (Mar.
2022), https://ourworldindata.org/technological-
change (compiling statistics of technological
growth); Martin Armstrong, How Many Websites
Are There? (Aug. 6, 2021), https://
www.statista.com/chart/19058/number-of-websites-
online/ (showing growth from inception of the
internet to approximately 1.88 billion websites in
2021); Total Number of Websites (accessed July. 11,
2023), https://www.internetlivestats.com/total-
number-of-websites/ (identifying, among others,
38,760,373 websites in 2002 and 1,106,671,903
websites in 2023).

491f the adviser is initially relying on rule 203A—
2(c) as a basis for registration (“120-day rule”), the
interactive website would need to be operational
within 120 days of the adviser’s registration. For
example, an adviser could register with the
Commission in anticipation of reliance on the
Internet Adviser Exemption by using the 120-day
rule, have 0 clients with no website, and within 120
days create an operational interactive website and
obtain more than one client, then file an
amendment to its Form ADV indicating that it has
become eligible for the Internet Adviser Exemption.

50 See proposed rule 203A—2(e)(2).

51 The term “mobile application” generally, refers
to a software application developed primarily for
use on wireless computing devices, such as
smartphones and tablets. See, e.g., techopedia,
Mobile Application (Mobile App) (Aug. 7, 2020),
https://www.techopedia.com/definition/2953/
mobile-application-mobile-app (‘“techopedia”).

applications,®2 and mobile applications
can provide interactive functionality
similar to the functionality of
websites.?3 By including mobile
applications in the definition of
“operational interactive website,”
internet investment advisers will have
broad flexibility to design the
interactive website in a manner that best
suits their needs and their clients’
needs. We understand that mobile
applications use various methods of
communication, including, for example,
push notifications, in-app messages, and
similar forms of electronic
communication. The amended rule
would permit any form of mobile
application technology through which
the investment adviser provides digital
investment advisory services.

We also are proposing to define
“digital investment advisory services”
as “investment advice to clients that is
generated by the operational interactive
website’s software-based models,
algorithms, or applications based on
personal information each client
supplies through the operational
interactive website.” 3¢ The proposed
definition is designed to address that,
like the current rule, an adviser must

52 See Sarah Perez, Majority of Digital Media
Consumption Now Takes Place in Mobile Apps,
TechCrunch (Aug. 21, 2014) (“[M]obile apps [. . .]
eat up more of our time than desktop usage or
mobile web surfing, accounting for 52% of the time
spent using digital media. Combined with mobile
web, mobile usage as a whole accounts for 60% of
time spent, while desktop-based digital media
consumption makes up the remaining 40%.”); see
generally, Hannah Glover, ‘Healthy Paranoia’ Drives
Innovation at Vanguard (June 17, 2016), https://
www.ignites.com/c/1385943/1582637
referrer module=searchSubFromFF&highlight=
%22mobile%20applications %22 (“Next on the
horizon is mobile applications. When you travel
[outside of the U.S.], you see how PC-centric
technology does not exist anywhere else[.] In the
future, [. . . [i]t's going to be all about the phone.
Companies without easy-to-use, yet powerful, apps
will be left behind [. . . .]”) (internal quotations
omitted).

53 See, e.g., techopedia, supra note 51 (“Mobile
applications frequently serve to provide users with
similar services to those accessed on PCs.”); see,
e.g., Fundfire, What Are Major IT Trends in Wealth
Mgmt? (Oct. 15, 2012), https://www.fundfire.com/c/
422571/47531?referrer_module=searchSubFromF
Fé&highlight=%22mobile% 20applications %22
(“Dedicated mobile applications for smartphones
and tablets can enable unified digital
communication between advisors and their
clients—a combination of email, chat, voice and
video.”).

54 See proposed rule 203A-2(e)(2). Personal
information provided by the internet client
generally should consist of information relevant to
the client’s financial situation, level of financial
sophistication, investment experience, and
financial goals and objectives. See also Commission
Interpretation Regarding Standard of Conduct for
Investment Advisers, Investment Advisers Act
Release No. 5248 (June 5, 2019), at 12-14
(discussing an adviser’s duty of care, which
includes a duty to provide advice that is in the best
interest of the client).

provide investment advice exclusively
through an interactive website.
However, the proposed definition
would specify that the generation of
such advice could include advice that is
generated by software-based algorithms
in addition to software-based models or
applications, in each case, based on
personal information each client
supplies through the interactive
website. We understand that advisers
are increasingly using algorithms to
generate investment advice in order to
provide clients with cost-effective and
tailored advice and the definition
encompasses this use.5° The proposed
amendments would specify that the
investment advice to clients must be
“generated by” the website’s software-
based models, algorithms, or
applications.®® Like the current rule,5”
this new definition is designed to reflect
that an adviser’s personnel are not
permitted to generate, modify, or
otherwise provide client-specific
investment advice through the

55 See, e.g., Investment Adviser Association, 2020
Evolution Revolution (2020), at 8, https://
higherlogicdownload.s3.amazonaws.com/
INVESTMENTADVISER/aa03843e-7981-46b2-aa49-
c572f2ddb7e8/UploadedImages/resources/
Evolution_Revolution_2020_v8.pdf (noting that by
2020, “two of the top five advisers as measured by
number of non-high net worth individual clients
served [were] digital advice platforms, representing
7.5 million clients, an increase of 2.7 million clients
from [the prior year].”); Robo-Advisers, IM
Guidance Update No. 2017-02 (Feb. 2017), https://
www.sec.gov/investment/im-guidance-2017-02.pdf
(“Robo-Advisers Guidance”); Akin Ajayi, The Rise
of the Robo-Advisers (July 16, 2015), https://
www.credit-suisse.com/about-us-news/en/articles/
news-and-expertise/the-rise-of-the-robo-advisers-
201507.html (“Robo-advisers—to use the suitably
futuristic moniker adopted as a description for
these services—are investment services driven by
automated customer service and an investment
strategy governed by computer algorithms. A clutch
of start-ups, largely located in the United States but
spreading to Europe and Asia, have emerged over
the last few years.”).

56 As a fiduciary, investment advisers have a duty
to make full and fair disclosure of all material facts
to, and to employ reasonable care to avoid
misleading, clients. Given the unique aspects of an
internet investment advisers’ business models and
because client relationships may occur with
limited, if any, human interaction, internet
investment advisers generally should consider the
most effective way to communicate to their clients
the limitations, risks, and operational aspects of
their advisory services. For example, internet
investment advisers generally should effectively
disclose to clients, among other matters, that an
algorithm is used to manage individual client
accounts with a description of the particular risks
inherent in the use of an algorithm to manage client
accounts.

57 See 2002 Adopting Release, supra note 13, at
section ILA.1 (“[T]he exemption is for advisers that
provide investment advice to their Internet clients
‘exclusively’ through their interactive Web sites. An
adviser relying on the exemption may not use its
advisory personnel to elaborate or expand upon the
investment advice provided by its interactive Web
site, or otherwise provide investment advice to its
Internet clients, except as permitted by the de
minimis exception discussed below.”).
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operational interactive website or
otherwise.58 Said differently, human-
directed client-specific investment
advice, delivered through electronic
means, would not be eligible activity
under the Investment Adviser
Exemption. The use of the internet or
other electronic media to communicate
with clients is not, alone, a sufficient
basis for an adviser to rely on the
exemption.59

The proposed amendments would not
prohibit advisory personnel from all
interactions with advisory clients.
Advisory personnel could continue to
assist clients with technical issues in
connection with the use of the website
(e.g., accessing the website, etc.),
including by assisting clients with
explanations of how the algorithm
generating the investment advice was
developed or operates. Advisory
personnel generally should be able to
perform those services telephonically,
through email, live electronic chats, and
similar forms of electronic
communication. As discussed below,
the amended rule would not permit
advisory personnel to provide
investment advice of any kind to a
client.

We also are proposing that an adviser
relying on the rule as a basis for
registration must represent on Schedule
D of its Form ADV that, among other
things, it has an operational interactive
website.60 This representation is similar
to the representation that advisers
relying on the multi-state exemption
make on their Form ADV.61 This
representation would also assist
Commission staff in connection with its
review of existing registrations and
registration applications for compliance
with the rule and, as applicable, for
possible deregistration for an inability to
meet the conditions of the rule. This

58 This excludes human involvement and input
other than to the degree necessary for technological
oversight and management of a website’s software-
based models, algorithms, or applications. But see
Comment Letter of Morningstar, Inc. (Oct. 1, 2021)
(recommending, in response to the 2021 RFC, that
the Commission should modify the Internet Adviser
Exemption to explicitly permit human interaction
for “certain types of information”—for example,
costs, allocations, financial education—‘‘as long as
the actual asset allocation is conducted by the
algorithm.”).

59 This treatment is unchanged from the current
rule. See 2002 Adopting Release, supra note 13, at
section IL.A.1 (“The rule is thus not available to
advisers that merely use Web sites as marketing
tools or that use Internet vehicles such as E-mail,
chat rooms, bulletin boards and webcasts or other
electronic media in communicating with clients

. . expansion of the rule to include such activities
as suggested by some commenters could undermine
NSMIA'’s allocation of regulatory responsibility over
smaller advisers to state securities authorities.”).

60 See proposed rule 203A-2(e)(1)(iv).

61 Rule 203A-2(d)(2)(i).

amendment would require internet
investment advisers, as an initial matter
and periodically thereafter, to provide
an additional affirmative representation
on Form ADV that more clearly notes
the requirements of the exemption, thus
reinforcing the conditions of the
exemption for the internet investment
adviser.

We request comment on all aspects of
the proposed amendments relating to
the requirements for internet investment
advisers to have an operational
interactive website and related
amendments to Form ADV, including
the following:

1. Should we amend the interactive
website definition to “operational
interactive website,” as proposed? Do
commenters agree that the interactive
website should be operational at all
times an adviser is registered with the
Commission and relying on the Internet
Adviser Exemption?

2. Does the hardship clause in the
proposed definition of interactive
website reasonably account for
temporary outages? Should planned
periods of inoperability, such as
planned maintenance, be included, as
proposed? Are there other instances in
which an adviser intentionally takes an
interactive website offline that should
be explicitly discussed in the release?
The proposed hardship clause specifies
that the outages must be de minimis in
duration? Should the rule text specify a
particular time period instead, such as
less than 6 hours, 12 hours, or 24 hours?

3. Should the exemption specify what
it means to provide investment advice
“exclusively” through the operational
interactive website? If so, how? Is it
sufficiently clear that the amended rule
is not designed to prevent advisory
personnel from assisting clients with
technical issues or from explaining how
the adviser’s algorithm works? Are there
any circumstances not accounted for in
the amended rule in which advisory
personnel interact with clients without
engaging in digital investment advisory
services?

4. Do commenters agree that advisers
seeking to rely on the proposed
exemption could develop, test, and
launch an operational interactive
website within 120 days? Are there
certain web-development issues that are
unique to the investment adviser
industry that would prevent the launch
of an operational interactive website
within 120 days?

5. Do commenters agree that advisers
seeking to rely on the proposed
exemption could develop a test
interactive website that is not accessible
to the public that subsequently could be
made accessible to the public, including

advisory clients, and become an
operational interactive website at the
time of registration as an internet
investment adviser or within 120 days
of registration under the 120-day rule?
Generally, do commenters agree that
initial registration in reliance on the
120-day rule may not be challenging for
advisers in the way that it may have
been when the Commission adopted the
Internet Adviser Exemption?

6. Is the requirement that an internet
investment adviser must provide digital
investment advisory services through its
website on an ongoing basis to more
than one client appropriate? Should we
require that the internet investment
adviser provide digital investment
advisory services to ‘“‘one or more
clients” instead? Alternatively, should
we require a de minimis number of
clients or some other exact number of
clients (e.g. “no fewer than 6 clients” to
align with section 222 of the Advisers
Act)?

7. Should we include mobile
applications in the definition of
interactive website, as proposed? Do
commenters agree that customers
increasingly access investment advisory
services through mobile applications?
Do commenters agree that mobile
applications can provide interactive
functionality similar to the functionality
of websites?

8. Are there other technologies similar
to websites and mobile applications that
commenters believe should be included
in the definition of operational
interactive website? For instance,
should the definition include computer
programs or software, which may not be
a website or a mobile application?
Alternatively, should the definition
include a broader reference to “digital
platform” or some other language
instead of “website or mobile
application”?

9. Would requiring an affirmative
representation on Schedule D to Form
ADV that an adviser relying on the
Internet Adviser Exemption has an
operational interactive website, as
proposed, be useful for advisers by
reinforcing the conditions of the
proposed rule? Why or why not?

10. Generally, is there a need for the
Internet Adviser Exemption given the
changes in technology and wide use of
websites and/or mobile applications by
investment advisers to advertise and
provide investment advisory services?

2. Elimination of De Minimis Non-
Internet Client Exception

The current rule includes a de
minimis exception that permits an
internet investment adviser to provide
investment advice to fewer than 15 non-
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internet clients during the preceding 12
months.62 We are proposing to amend
the rule to remove this de minimis
exception, such that an internet
investment adviser must provide advice
to all of its clients exclusively through
an interactive website.63

The Commission included the non-
internet client de minimis exception so
that internet investment advisers would
not lose their ability to rely on the
Internet Adviser Exemption as a result
of providing advice to a small number
of clients through means other than an
interactive website.®4 In considering
whether to retain the de minimis
exception in this rule, we took into
account the basis of the narrow
exception, and the Commission’s
experience administering the rule. We
preliminarily believe, as discussed
below, that there is not the same need
for this exception now as at the time we
originally adopted it. Accordingly,
under these proposed amendments, if
an internet investment adviser is
advising non-internet clients, it would
not be exempted from the registration
rules that otherwise apply to all
investment advisers and should more
properly be regulated by a state (or
states) or the Commission (using a
different basis for registration), as
applicable.

In addition, certain internet
investment advisers may be able to
register with the Commission using
separate bases for registration. As such,
an internet investment adviser would be
less likely today to lose its ability to
remain registered with the Commission
as a result of taking on a client that
would disqualify the adviser from
relying on the Internet Adviser
Exemption. As of December 31, 2022,
ten advisers are dually registered with
the Commission under both the Internet
Adviser Exemption and another basis

62 See rule 203A-2(e)(1)(i).

63 See proposed rule 203A—-2(e)(1)(i). But see
Comment Letter of Wilson Sonsini Goodrich &
Rosati, P.C. (Oct. 4, 2021) (“Wilson Sonsini
Comment Letter”) (asserting, in response to the
2021 RFC, that the current rule is not permissive
enough with respect to the advising of non-internet
clients, further suggesting that the Internet Adviser
Exemption should be available to any investment
adviser that provides investment advice solely
through the internet to at least 51% of its
customers”).

642002 Adopting Release, supra note 13, at
section I. When the Commission initially adopted
the fewer than 15 client de minimis exception, the
Commission noted its similarity to the (then-
existing) “private adviser exemption” which,
subject to certain additional conditions, exempted
from the requirement to register with the
Commission any adviser that during the course of
the preceding 12 months, had fewer than 15 clients.
That exemption was repealed by Section 403 of
Dodd-Frank. See 2011 Redesignation, supra note
14, at n.4.

for registration.®® For example, contrary
to the practice of internet investment
advisers at the time the Commission
adopted the Internet Adviser
Exemption,®® our staff has observed that
the operations of certain investment
advisers that provide advice over the
internet have changed such that they
now manage assets of their internet
clients.6” Accordingly, depending on
assets under management, certain
internet investment advisers may be
eligible—or required—to register with
us.88 In addition, due in part to the
evolution of technology, investment
advisers can appropriately manage
advertisements, account openings, and
similar operations, and, as a
consequence, be able to better control in
which states they may be required to
register. Since the adoption of the rule
over 20 years ago, it has become more
common for internet businesses to
implement technology that targets and
tracks the locations in which they offer
services.®9 Moreover, the Dodd-Frank
Act reduced the minimum number of
states in which an adviser would be
required to register before becoming
eligible for the multi-state exemption,
making it more likely that an adviser
would be eligible for the multi-state
exemption earlier and more easily than
at the time of adoption of the Internet

65 Based on analysis of Form ADV data.

66 See 2002 Adopting Release, supra note 13, at
section IV.A. (stating that “Internet Investment
Advisers typically would not initially be eligible to
register with us, as they do not manage the assets
of their Internet clients.”).

67 See, e.g., Robo-Advisers Guidance, supra note
55 (“Robo-advisers, which are typically registered
investment advisers, use innovative technologies to
provide discretionary asset management services to
their clients through online algorithmic-based
programs.”). Robo-advisers typically do not rely on
the Internet Adviser Exemption when they are
eligible for Commission registration based on
regulatory assets under management.

68 See, e.g., rule 203A—1.

69 See John T. Holden, Marc Edleman, A Short
Treatise on Sports Gambling and the Law: How
America Regulates its Most Lucrative Vice, 907
Wisconsin Law Review (2020), https://
wir.law.wisc.edu/wp-content/uploads/sites/1263/
2021/10/15-Holden-Edelman-To-Print.pdf
(illustrating this in the context of online gambling
platforms and stating that “‘any company that is
licensed to operate an online sportsbook must limit
access to individuals physically located within the
state where they have received their license. To
illustrate this point, if a company has a license to
operate an online sportsbook in New Jersey, that
company may accept bets from any individual of
legal age (other than self-excluded or prohibited
individuals) that is physically located in New Jersey
at the time of placing the bet. By contrast, even a
licensed New Jersey online sportsbook may not
accept bets from people, including New Jersey
residents, who are physically located outside of
New Jersey at the time of the attempted bet.
Therefore, it is critical that any licensed online
sportsbook implement proper geo-tracking
technology to ensure that all bettors are based in
permissible locations.”).

Adviser Exemption in 2002.7° Taken
together, these regulatory and
technological changes make the de
minimis exception in the Internet
Adviser Exemption less necessary than
at the time we originally adopted the
exemption.”?

We request comment on the proposed
elimination of the de minimis exception
in the Internet Adviser Exemption:

11. Should the de minimis exception
for non-internet clients be eliminated, as
proposed? If so, should those internet
investment advisers registered in
reliance on the Internet Adviser
Exemption prior to the adoption of the
final rule continue to be able to rely on
the de minimis exception? Do
commenters agree that there is less of a
need for this exception today than there
was when it was originally adopted?

12. For internet investment advisers
that currently provide advice outside an
interactive website, to what types of
clients are you providing this advice,
and how does this advice differ from
advice provided through the interactive
website?

13. As an alternative to the proposal,
should the de minimis exception remain
at 15 as in the current rule? Should it
be higher or lower? If, unlike as
proposed, it should remain at 15 or
some alternative number, is it consistent
with the policy goals of the rule that an
adviser relying on the rule should be
permitted to advise a greater number of
non-internet clients than internet clients
during the specified timeframe? If,
unlike as proposed, it should remain at
15 or some alternative number, should
the rule require an equal or greater
number of minimum internet clients? If
the rule were to retain a de minimis
exception, rather than specifying the
exception as a numerical limit, should
we instead require that the de minimis
exception be a proportion of the number
of internet clients an internet
investment adviser has? For example,
should an internet investment adviser
be permitted to have a maximum of
51% of its clients as non-internet
clients, as suggested by one commenter,
or some greater or lesser percentage? 72
Would such an approach be consistent
with the policy goals of the rule of
balancing the burdens of multiple state

70 See Dodd-Frank Act, Section 410 (amending
section 203A of the Advisers Act to enable a mid-
sized adviser to register with the Commission if it
would be required to register in 15 or more states).

71 See rule 203A—-2(d). As noted above,
technological advances related to website
development would better allow advisers to
effectively utilize the 120-day rule in anticipation
of reliance on the multi-state exemption relative to
at the time we originally adopted the Internet
Adviser Exemption.

72Wilson Sonsini Comment Letter.
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registration requirements and the
national presence for internet
investment advisers with the Advisers
Act’s allocation of responsibility for
regulating smaller advisers to state
securities authorities? Would there be
benefits to advisers from this approach
and would those benefits justify the
potential challenges in oversight?
Should the de minimis exception be
based on some other framework or
calculation?

14. If we were to retain a de minimis
exception, should we add a question to
Form ADV, asking how many non-
internet clients the adviser had during
the last fiscal year? Would this reporting
requirement help internet investment
advisers in their compliance and/or
record keeping obligations with respect
to the conditions of the exemption as
currently constituted?

15. Are there changes to the
exemption that might help to
encompass those investment advisers
that provide advice through the internet
while ensuring that advisers that
otherwise are not eligible for registration
with the Commission and that use the
internet only as a marketing tool, for
example, remain subject to state
registration? Should the Commission
create a registration exemption that
reflects investment advisers’ current use
of technology in providing investment
advice in a better way than the Internet
Adviser Exemption?

16. Should we adopt changes to the
recordkeeping requirement? For
example, should the recordkeeping
requirement require advisers to record
the frequency of communication with
clients?

17. Should we retain the Internet
Adviser Exemption, or should we
remove it in its entirety? In light of the
other bases for registration that may be
available to internet investment
advisers, do commenters believe that
the rule is necessary? Could these
advisers simply rely on another
applicable exemption (e.g., the multi-
state exemption, mid-sized adviser,
related adviser)? Would eliminating the
Internet Adviser Exemption and instead
causing these advisers to rely on the
multi-state exemption to register with
the Commission better achieve our goals
of only allowing advisers with a larger
number of internet clients with a true
national presence to register with us? Do
commenters believe that certain
advisers relying on the rule could
instead register with the Commission
based on having sufficient assets under
management or an ability to rely on
another exemption for registration? Do
commenters believe that enough
advisers rely on the rule to warrant the

relative cost of oversight required for
these advisers by our Staff?

18. Is there any particular topic or
issue that advisers encounter in
complying with the Internet Adviser
Exemption currently, or that they would
encounter in complying with the
proposed amendments to the
exemption, that should be addressed by
Commission guidance? Would the
proposed amendments create excessive
reliance on the Internet Advisers
Exemption? If so, how?

III. Economic Analysis

A. Introduction

We are mindful of the costs imposed
by, and the benefits obtained from, our
rules. Section 202(c) of the Advisers Act
provides that when the Commission is
engaging in rulemaking under the Act
and is required to consider or determine
whether an action is necessary or
appropriate in the public interest, the
Commission shall also consider whether
the action will promote efficiency,
competition, and capital formation, in
addition to the protection of investors.”3
The following analysis considers the
likely significant economic effects that
may result from the proposed
amendments to rules and forms,
including the benefits and costs to
clients and investors and other market
participants as well as the broader
implications of the proposed
amendments for efficiency, competition,
and capital formation.

Where possible, the Commission
quantifies the likely economic effects of
its proposed amendments. However, the
Commission is unable to quantify
certain economic effects because it lacks
the information necessary to provide
estimates or ranges of costs. For
instance, data that separately captures
the number of non-internet clients or
the types of internet clients an adviser
has is generally unavailable.”4 Further,
in some cases, quantification would
require numerous assumptions to
forecast how investment advisers and
other affected parties would respond to
the proposed amendments, and how
those responses would in turn affect the
broader markets in which they operate.
In addition, many factors determining
the economic effects of the proposed
amendments would be investment
adviser-specific. Investment advisers
vary in size and sophistication, as well
as in the products and services they
offer. Even if it were possible to
calculate a range of potential

7315 U.S.C. 80b—2(c).

74 Information on number of clients, such as that
described supra section I.B. is generally developed
during adviser examinations.

quantitative estimates, that range would
be so wide as to not be informative
about the magnitude of the benefits or
costs associated with the proposed
amendments. Many parts of the
discussion below are, therefore,
qualitative in nature. As described more
fully below, the Commission is
providing a qualitative assessment and,
where practicable, a quantified estimate
of the economic effects.

B. Baseline and Affected Parties

The amended rule would amend the
definitions used in the existing Internet
Adviser Exemption, which allows
internet investment advisers to register
with the Commission. The application
of this exemption, along with other
applicable rules, determines which
advisers the Commission regulates and
which advisers may fall under state
regulation. The entities potentially
affected by the proposed amendments
include all advisers that are currently
relying on the Internet Adviser
Exemption, or are contemplating
becoming an internet investment
adviser under the current or proposed
definition; their clients and affiliated
parties; and users of Form ADV data.

1. Regulatory Baseline

The NSMIA divided regulatory
responsibility for advisers between the
Commission and the states, where larger
advisers with national presence are
regulated by the Commission and
smaller advisers with sufficient local
presence are regulated by the states.?5
Currently, subject to certain exceptions,
only advisers that advise a registered
investment company or have assets
under management above $100 million
are allowed to register with the
Commission. All other advisers may be
subject to state regulation and may be
required to register with one or multiple
states.”6

However, section 222(d) of the
Advisers Act [15 U.S.C. 80b—18a(d)]
provides that no law of any state ““shall
require an investment adviser to register
with the securities commissioner of the
State” if the adviser ““(1) does not have
a place of business located within the
State; and (2) during the preceding 12-
month period, has had fewer than 6
clients who are residents of that State.”
State law varies, and states may exempt
from state regulation certain advisers
with a place of business in that state if
the adviser has a sufficiently low

75 See supra notes 2, 3, and the relevant
discussion in section 1.

76 See supra note 7; section 222 of the Advisers
Act.
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number of clients.”” Depending on the
location of the adviser and the number
and location of its clients, an adviser not
eligible for Commission registration
might need to register with no state, or
with up to 14 states.”® States may also
require advisers to file copies of their
Commission filings with the state
(notice filings) even if state registration
is not required.”?

Certain exemptions allow advisers to
register with the Commission if state
registration becomes unfair, a burden on
interstate commerce, or otherwise
inconsistent with the purposes of
section 203A of the Act.80 The multi-
state exemption is one such exemption:
it allows advisers that would otherwise

77 See e.g., N.Y. Gen. Bus. Law § 359-eee(a)(5)
(excluding from the definition of “investment
adviser”” a person that has sold investment advisory
services to fewer than 6 persons in the state, in the
preceding 12 months); N.J. Stat. Ann. § 49:3—
56.9(g)(1) (exempting from registration as an
investment adviser a person that does not have
more than 5 clients in the state, in a 12-month
period); I1l. Admin. Code tit. 12 § 130.805b)
(exempting from registration as an investment
adviser any investment adviser that had no more
than 5 clients in the state, in the preceding 12
months); Ga. Comp. R. & Regs. R. 590-4—4-.13(1)(b)
(exempting from registration an investment adviser
that had a fewer than 6 clients in the state, in the
preceding 12 months).

78 Advisers that would otherwise have to register
with 15 or more states may register with the
Commission using the multi-state exemption. See
supra note 13 and section 1 for the relevant
discussion. For information on the number of state-
registered investment advisers, see e.g., NASAA,
NASAA 2022 Investment Adviser Section Annual
Report (Apr. 2022), https://www.nasaa.org/wp-
content/uploads/2022/06/2022-IA-Section-Report-
FINAL-updated-05192022.pdf.

7915 U.S.C. 80b—3a note [Pub. L. 104-290, section
307, “Continued State Authority”]. See, e.g., Neb.
Rev. St. sec. 8-1103(2)(b); N.H. Rev. State. sec. 421—
B;4—-405; 7 TX Admin. Code § 116.1.(b)(2).

8015 U.S.C. 80b—3a(c).

have to register with 15 or more states
to register with the Commission
instead.8! The current Internet Adviser
Exemption similarly allows Commission
registration for advisers that conduct
their business predominantly over the
internet and by the nature of their
business have national presence. That
is, their clients may come from multiple
states, but they may not advise a
registered investment company or have
sufficient assets under management to
be able to register with the Commission.
To alleviate the burden of potentially
registering with numerous states for
business conducted over the internet,
the Commission created in 2002 the
exemption found in rule 203A-2(e).82
Under current rule 203A-2(e),
Commission registration is allowed for
an investment adviser that provides
advice to all of its clients exclusively
through an interactive website, except
that the investment adviser may provide
investment advice to fewer than 15
clients through other means during the
preceding 12 months. Rule 203A-2(e)
also requires the internet investment
adviser to maintain records
demonstrating that it meets the
conditions of rule 203A-2(e)(1)(i).83

81 See 2002 Adopting Release, supra note 13, and
section I, for the relevant discussion.

82 See 2002 Adopting Release, supra note 13, and
the relevant discussion in section I.A. of this
release. The 2002 Adopting Release described the
exemption as “providing relief to certain
investment advisers who, unlike state-registered
advisers, have no local presence and whose
advisory activities are not limited to one or few
states.” At that time, the threshold for the milti-
state exemption was registration in 30 states rather
than 15.

83 See rule 203A2(e)(1)(ii); relevant discussion in
supra section LA.

2. Current Use of the Internet Adviser
Exemption

As of December 2022, there were
15,360 registered investment advisers
with $115,050 billion regulatory assets
under management. Of these, 256
(1.7%) with a combined total of $2.94
billion in regulatory assets under
management (0.003%) exclusively
relied on the Internet Adviser
Exemption, while 10 advisers were
dually registered with the Commission
under both the Internet Adviser
Exemption and another basis for
registration. The total number of
advisers claiming use of the Internet
Adviser Exemption was 266, 190 of
which were small entity registered
investment advisers.84

As of December 2022, registered
internet investment advisers had on
average 5,506 clients, with a minimum
of 0 clients, reported by 101 advisers,
and a maximum of 522,345 clients.85
The median number of clients for all
advisers using the exemption was 6,
indicating that the distribution is highly
skewed. As of December 2022, 101
advisers (38% of 266) reported advising
0 clients, 5 advisers (1.9% of 266)
reported advising 1 client, and 37% of
internet investment advisers (98 of 266)
advised 2 to 100 clients. Only 18
advisers (7% of 266) reported advising
more than 5,000 clients. Figure 1
demonstrates that 40% of internet
advisers have fewer than 2 clients.

84 The data comes from Form ADV filings
received by the Commission through Mar. 31, 2023.
Small entity investment advisers are advisers with
less than $25 million in regulatory assets under
management.

85 The data comes from Form ADV filings
received by the Commission through Mar. 31, 2023.


https://www.nasaa.org/wp-content/uploads/2022/06/2022-IA-Section-Report-FINAL-updated-05192022.pdf
https://www.nasaa.org/wp-content/uploads/2022/06/2022-IA-Section-Report-FINAL-updated-05192022.pdf
https://www.nasaa.org/wp-content/uploads/2022/06/2022-IA-Section-Report-FINAL-updated-05192022.pdf
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Fig. 1: Number of Clients Reported by Internet Advisers
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Data source: Form ADV filings reccived by the Commission through Mar. 31, 2023,

The largest categories of clients that
internet investment advisers currently
have are: non-high net worth
individuals, pension plans, and high net
worth individuals.8¢

TABLE 1—LARGEST CATEGORIES OF
CLIENTS: DISTRIBUTION ACROSS ALL
INTERNET ADVISERS

Mean
Type of client clients per

adviser
Non-high net worth individuals 5,085
Pension plans ........ccccccceveveennne 261
High net worth individuals ........ 2

Data source: Form ADV filings received by
the Commission through Mar. 31, 2023.

The low median, relative to the
average, is an indication of skewed
distribution within the population of
internet advisers. If the dataset is
reduced to only those 204 advisers with
100 or fewer clients, the distribution of
clients in these categories is as follows:

86 The instructions of Form ADV specify that the
category “individuals” includes trusts, estates, and
401(k) plans and IRAs of individuals and their
family members but does not include businesses
organized as sole proprietorships. “High Net Worth
Individual” is defines as an individual who is a
qualified client or who is a “qualified purchaser”
as defined in section 2(a)(51)(A) of the Investment
Company Act of 1940.

TABLE 2—LARGEST CATEGORIES OF

CLIENTS FOR INTERNET ADVISERS
WITH 100 OR FEWER CLIENTS
Mean
Type of client clients per
adviser
Non-high net worth individuals 6.3
Pension plans ........cccccccceiieenne 0.1
High net worth individuals 0.7

Data source: Form ADV filings received by
the Commission through Mar. 31, 2023.

The data indicate that the majority of
clients using internet advisers are non-
high net worth individuals.

We do not have information on the
states in which these clients are located.
Advisers using the internet Adviser
Exemption might also be eligible for the
multi-state exemption if they have
clients in 15 or more states.87 But, we
would expect that relatively few
advisers with the option to use either
exemption would choose the internet
Adviser Exemption instead of the multi-
state exemption, because the multi-state
exemption is less restrictive: it does not
limit advice provided through non-
internet means, as the internet Adviser
Exemption does. This suggests that

87 The multi-state exemption became more widely
available after the creation of the current Internet
Adviser Exemption, because of the change from a
minimum of 30 states to a minimum of 15. Thus,
the burden of registering in numerous states was
lessened, compared to what it had been when the
current exemption was developed.

advisers using the internet Adviser
Exemption most likely do not have the
option of using the multi-state
exemption instead. We invite public
comment on this topic.

Similarly, we cannot estimate how
many advisers currently using the
internet Adviser Exemption would
potentially be subject to regulation by
multiple states if they did not elect to
use the exemption. State law varies, and
regulation would depend on the
location of the adviser’s place of
business and the location of their
clients.88 In light of the substantial
number of internet investment advisers
with only a few clients, however, it is
likely that many of the advisers
currently relying on the exemption
would, if not registered using the
exemption, be subject to registration in
not more than one state.8? Additionally,

88 For example, the Uniform Securities Act
would, if adopted by the relevant state, require an
investment adviser to register with the state unless
the adviser has no place of business in the state and
no more than 5 clients in the state other than
certain types of clients described in the Uniform
Securities Act. UNIF. SEC. ACT OF 2002 (rev.
2005), sec. 403(b). As of July 2023, 21 states and
territories had adopted the 2002 version of the
Uniform Securities Act and 5 states had adopted an
earlier version. 2002 Securities Act Enactment
History, UNIF. LAW COMM'N, https://
www.uniformlaws.org/committees/community-
home?CommunityKey=8c3c2581-0fea-4€91-8a50-
27eee58dalcf, last visited July 10, 2023.

89 The 2002 rule contemplated internet advisers
potentially having clients that “‘can come from any
state, at any time, without the adviser’s prior
knowledge” and thus potentially necessitating


https://www.uniformlaws.org/committees/community-home?CommunityKey=8c3c2581-0fea-4e91-8a50-27eee58da1cf
https://www.uniformlaws.org/committees/community-home?CommunityKey=8c3c2581-0fea-4e91-8a50-27eee58da1cf
https://www.uniformlaws.org/committees/community-home?CommunityKey=8c3c2581-0fea-4e91-8a50-27eee58da1cf
https://www.uniformlaws.org/committees/community-home?CommunityKey=8c3c2581-0fea-4e91-8a50-27eee58da1cf
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advisers now may be able to use
technology and targeting advertisement
in such a way as to limit the number of
clients from certain states thereby
reducing the state regulation burden.®°

In the instances where state law does
not require the adviser to register with
a state, for example because the adviser
has fewer than the de minimis number
of clients in the state, registration with
the Commission represents an
additional compliance burden that some
internet investment advisers appear to
be voluntarily assuming. Moreover,
where state law would require a
Commission-registered adviser to make
notice filings with one or more states,
the combination of Commission
registration and state notice filings may
also represent an additional, voluntarily
assumed compliance burden as
compared to registering directly with
those states.91 Because some advisers
choose to register with the Commission
despite the potential additional
compliance burden, we assume that
some advisers perceive value in
Commission registration as compared to
state registration.

Based on observations of Commission
staff conducting examinations, we think
some investors may believe that
registration with the Commission
confers a reputational advantage or
appeals to potential clients. Other
possibilities include the intent to obtain
clients in multiple states in the future,
or avoidance of individual state
registration requirements such as bond
and invoicing requirements. We invite
public comment on the location of
internet investment advisers and their
clients, application of state law to
internet investment advisers, reasons to
seek the internet Adviser Exemption,
and other relevant topics.

3. Increased Reliance on the Internet
Adviser Exemption

Use of the internet Adviser Exemption
has increased since its adoption,
especially in recent years.?2 The number

registration in all states. 2002 Adopting Release,
supra note 13, at 77622. However, the significant
number of currently registered internet investment
advisers with one or fewer clients would not face
that risk. Additionally, as noted supra, note 69 and
surrounding text, today’s investment advisers are
better able to control in which states they may be
required to register.

90 See section II.A.2 for a relevant discussion.

91 The cost of notice filing is often the same as
the cost of registering with the state. See
INVESTMENT ADVISER REGISTRATION
DEPOSITORY, IA Firm State Registration/Notice
Filing Fee Schedule (Jan. 13, 2023), https://
www.iard.com, under the tab “Fees & Accounting.”
We invite public comment on the cost of state
registration and notice filing fees.

92 See supra note 23 (number of advisers relying
exclusively on the exemption grew from 107 in
2015 to 256 in 2022).

of investment advisers using the
exemption at the end of 2022 (that is,
266 advisers) was almost 18 times larger
than it was in December 2003, one year
after the exemption was put in place,
when there were 15 such advisers.93
The value of regulatory assets under
management for advisers exclusively
relying on the internet Adviser
Exemption at the end of 2022 was $2.94
billion,?4 or 0.003% of total adviser
registered assets under management.
The average regulatory assets under
management per adviser for internet
investment advisers (about $64.11
million) was 165 times larger than it
was in December 2003 when advisers
using the exemption had on average
about $0.39 million of registered assets
under management per adviser. Further,
from 2003 to 2022, 440 unique
registered investment advisers that had
indicated in their prior ADV filing they
were utilizing the internet adviser
registration basis withdrew and filed a
total of 475 Forms ADV—W.95 Note that
the number of withdrawals has
increased, for example, there were 69
ADV-W filings by internet investment
advisers between 2003 and 2012 and
387 ADV-W filings between 2013 and
2022.96 This increase could suggest
erroneous registration, as discussed later
in this analysis.

Technology use in the advisory
industry has also changed. For example,
while the 2002 Adopting Release stated
that internet investment advisers might
not be fully operational within 120 days
of registration,?” today websites and
associated services are more common,
more website development services are
available on the market, and new
technologies, such as mobile
applications that can generate advice,
have emerged as well.98 Currently,

93 The 2002 Adopting Release used a figure of 20
eligible advisers in its analysis, acknowledging that
the number of eligible firms would likely grow.
2002 Adopting Release, supra note 13, at 77623.

94 Accounting for inflation using CPI calculator
(https://www.bls.gov/data/inflation_
calculator.htm), this number is 1.83 billion in Dec.
2003 dollars.

95 The filing of 475 Forms ADV-W includes
singular investment advisers that utilized the
Internet Adviser Exemption on a non-continuous
basis (e.g., investment advisers that registered,
withdrew, registered again, and subsequently
withdrew).

96 Based on analysis of Form ADV data available
through Mar. 31, 2023.

97 Exemption for Certain Investment Advisers
Operating Through the Internet, Investment
Advisors Act Release No. 2091 [67 FR 77619 (Dec.
18, 2002)], at 77622.

98 See supra note 20 and surrounding text. See
also Alex Padalka, RIAs Depend on Tech for Client
Communications, Growth, FIN. ADVISOR IQ (Dec.
10, 2021), https://www.financialadvisoriq.com/c/
3402044/435734/rias_depend_tech_client
communications_growth?preview=1.

different options are available on the
market to develop a website, from using
website builder programs for an average
upfront cost of about $200 and
maintenance cost of about $50 per
month, to hiring a website designer for
an average upfront cost of about $6,000
and maintenance cost of about $1,000
per year.99

As discussed in section LA, the
Commission adopted rule 203A-2(e) to
alleviate, for a narrow set of advisers
with national presence, the burden of
having to register in multiple states as
a result of providing internet advice.
The increase in its use, especially
among advisers that would not be
subject to registration in more than one
state, or that appear to have advised no
clients in several years, suggests the
exemption may currently be used in
ways that were not intended by the 2002
rule.

In addition, the Commission’s
examination program has identified
multiple instances of compliance issues
relating to advisers relying on the
exemption without an interactive
website, or providing advisory
personnel who could expand upon the
investment advice provided by the
adviser’s interactive website or
otherwise provide investment advice to
clients, such as financial planning.100
The frequency of registration
withdrawals has increased as well: as
discussed previously in the baseline, the
number of withdrawals by internet
investment advisers between 2013 and
2022 (387) was over five times larger
than the number of withdrawals
between 2003 and 2012 (69).101

C. Benefits and Costs and Effects on
Efficiency, Competition, and Capital
Formation

1. Benefits

The proposed amendments to the
internet Adviser Exemption are
designed to modernize the exemption
and address technological and other
industry developments that have
occurred since 2002, and to respond to
observations about the use of the
exemption that were not available when
the exemption was first put in place.102
Further, as discussed in more detail
below, the proposed changes to the

99 These estimates are available from Lucy
Carney, How Much Does a Website Cost in 20237
(Full Breakdown), WEBSITEBUILDEREXPERT
(Apr. 26, 2023), https://www.websitebuilderexpert
.com/building-websites/how-much-should-a-
website-cost/.

100 Sge Risk Alert, supra note 25; see also supra
note 26 and surrounding text.

101 Based on the analysis of Form ADV data
available through Mar. 31, 2023.

102 See supra section I.B for a relevant discussion.


https://www.financialadvisoriq.com/c/3402044/435734/rias_depend_tech_client_communications_growth?preview=1
https://www.financialadvisoriq.com/c/3402044/435734/rias_depend_tech_client_communications_growth?preview=1
https://www.financialadvisoriq.com/c/3402044/435734/rias_depend_tech_client_communications_growth?preview=1
https://www.websitebuilderexpert.com/building-websites/how-much-should-a-website-cost/
https://www.websitebuilderexpert.com/building-websites/how-much-should-a-website-cost/
https://www.websitebuilderexpert.com/building-websites/how-much-should-a-website-cost/
https://www.bls.gov/data/inflation_calculator.htm
https://www.bls.gov/data/inflation_calculator.htm
https://www.iard.com
https://www.iard.com
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definitions in the rule are designed to
better align regulatory authority
between the Commission and the states
and improve investor protection. The
proposed amendments would:

1. Specify that the exemption is
available to an investment adviser that
provides investment advice to all of its
clients exclusively through an
operational interactive website at all
times during which the investment
adviser relies on the exemption found in
section 275.203A—2(e).

2. Modernize the meaning of
“interactive website” by:

¢ Adding the term ‘“digital
investment advisory service,” defined to
mean investment advice to clients that
is generated by the website’s algorithms
as well as the software-based models
and applications covered by the existing
rule;

¢ Adding a reference to mobile
applications;

¢ Requiring more than one client to
which the adviser provides digital
investment advisory services on an
ongoing basis;

¢ Adding the word “operational,”
thus changing the term to “operational
interactive website”; and

e Adding an exception to the
operational interactive website
requirement for “temporary
technological outages of a de minimis
duration.”

3. Eliminate the de minimis exception
allowing fewer than 15 non-internet
clients;

4. Require advisers to make a
representation of eligibility on Schedule
D of Form ADV (in addition to checking
the appropriate box in Item 2.A.(11) of
Form ADV).

These changes are intended to
modernize the Internet Adviser
Exemption, retain its intended narrow
scope, and minimize opportunities for
advisers to misuse the exemption to
register with the Commission without
meeting its conditions.

Augmenting the definition of
“interactive website” to include the new
defined term ““digital investment
advisory service” would capture the
increasing variety of technological
methods by which internet investment
advisers provide advice using the
internet. Additionally, the proposed
addition of the terms “mobile
application” and “algorithms” would
better align with technological advances
in the industry. Advisers increasingly
make use of various mobile applications
to interact with the clients, and use
algorithms to generate investment
advice.103 The improved definition thus

103 See supra section IL.A.1, specifically note 55
and surrounding text.

would allow internet investment
advisers that rely on mobile
applications to generate advice to use
the Internet Adviser Exemption,
potentially reducing their burdens
associated with multiple states’
registrations and regulations. Further,
internet investment adviser clients
would be able to benefit from being able
to rely on mobile applications and
algorithms, which offer a convenient
means of interaction between the
adviser and its clients. Additionally,
including an exception for temporary
technological outages of a de minimis
duration should help accommodate
occasional technological issues with the
website or mobile application so the
internet investment adviser is not
required to frequently withdraw and re-
register due to minor or temporary
technical difficulties or planned
maintenance.

To the extent advisers may be
registering with the Commission in
order to market themselves to potential
clients, the proposed changes should
help avoid misleading clients. For
instance, advisers without an
“operational”” website would be
excluded from the pool of advisers
eligible for the Internet Adviser
Exemption. This would avoid clients
contracting with an adviser that is
relying on the Internet Adviser
Exemption for registration whose
website cannot be used to provide
investment advice. To the extent any
investors may be led to believe that an
adviser relying on the Internet Adviser
Exemption for registration has national
presence and conducts its business via
the internet, while this is not in fact the
case, the proposed amendments could
help avoid the possibility of investors
using a type of adviser they did not
intend to use.

The proposed amendments would
remove the de minimis exception for
non-internet clients, preventing advisers
with any non-internet clients from
relying on the Internet Adviser
Exemption. Removing the exception
better services the narrow-intended
scope of t Internet heAdviser
Exemption.104 This amendment would
assist Commission staff in conducting
examinations of internet advisers,
because it can be difficult to identify the
instances of advice given and the exact
number of clients that received advice
through means other than an
operational interactive website.

Additionally, the proposed
amendments requiring advisers to
represent their Internet Adviser
Exemption eligibility on Schedule D of

104 See supra section I1.A.2.

Form ADV should reduce the number of
erroneous registrations and subsequent
withdrawals. Currently, prospective
advisers need only check a box on Form
ADV indicating they “are an internet
adviser relying on rule 203A-2e” but
the proposed change to Form ADV
would include a separate text
description of the actions the adviser
must have taken to become or remain
eligible for the Internet Adviser
Exemption.195 Listing the required
elements of eligibility for the Internet
Adviser Exemption should explicitly
state for the registrants the requirements
that they must meet in order to qualify,
and which they are certifying that they
have met when they file Form ADV.106
We also anticipate that by avoiding
erroneous registration, ineligible
registrants would avoid expending time
and effort on dealing with withdrawals,
and corresponding legal fees.

Currently, the Internet Adviser
Exemption does not require an adviser
to have a minimum number of clients.
Requiring that digital investment
advisory services be provided on an
ongoing basis to more than one client
would better align with the original goal
of the exemption, which was to provide
relief from multiple state registration
requirements for advisers with a
national presence via the internet.
Advisers with one or zero clients cannot
be considered entities with national
presence requiring relief from a state
registration burden. Further, advisers
with zero clients that effectively do not
conduct advisory business but are able
to register as internet investment
advisers may be misleading potential
future clients to believe they are
providing advisory business via the
internet.

2. Costs

The proposed amendments may
adversely affect some advisers. The
proposed amendments would
specifically require that the website be
“operational,” and advisers may incur a
cost of developing a website or
withdrawing their Commission
registration if their website is not
operational. Advisers should already
have an interactive website and the
Commission does not currently

105 Schedule D of Part 1A of Form ADV currently
is submitted in a structured (i.e., machine-readable),
XML-based data language specific to that Form, so
the additional information that would be required
on Schedule D under the proposed rule
amendments would also be structured.

106 This amendment would also assist
Commission staff in connection with its review of
existing registrations and registration applications
for compliance with the rule and, as applicable, for
possible deregistration for inability to meet the
conditions of the rule.
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recognize a grace period to develop a
website, beyond the separate, rule
203A-2(c) exemption for an investment
adviser expecting to be eligible for
Commission registration within 120
days, so the proposed amendments
should not require new website
development costs.107

Adpvisers that choose to withdraw
their Commission registration must file
form ADV-W. The current burden
estimate to file form ADV-W is 0.75
hour per respondent,1°8 implying a cost
of withdrawal of $319 per adviser.109
The costs to file this form may vary
between advisers and may be larger than
this estimate for some. In addition,
depending on their location and the
scope and nature of their activities (if
any), advisers that withdraw from
Commission registration might need to
register with one or more states. Also, to
the extent some clients value
Commission registration and select
advisers based on their Commission
registration status, advisers could lose
clients as a result of withdrawal;
however, we do not have information
that would allow us to predict the size
or magnitude of this effect.110 We
request public comment on this topic.

Adding the term “mobile
applications” and the term “digital
investment advisory service” still may
not prevent some non-internet advisers
from relying on the exemption by
claiming to provide mobile application
or website-generated advice or “digital
investment advisory service” when in
fact the advice involves some human
input.111 Such advisers are likely to
incur costs of withdrawing their
Commission registration.

107 See supra note 49.

108 See, e.g., Submission for OMB Review;
Comment request; Extension: Rule 203-2 and Form
ADV-W, 88 FR 37913 (Jun. 9, 2023) (describing the
burden associated with the previously approved
collection of information under OMB Control No.
3235-0313).

1090,75 hour * $425 = $319. The maximum total
cost of withdrawals assuming all 256 currently
registered internet investment advisers relying
exclusively on the Internet Investment Adviser
Exemption have to withdraw is 0.75 hour * $425
* 256 = $81,600. Assuming only 101 currently
registered internet investment advisers with zero
clients and 5 advisers with one client will have to
withdraw, the total estimated cost is 0.75 hour *
$425 *106 = $33,788. The $425 compensation rate
used is the rate for a Sr. Operations Manager in the
SIFMA Report on Management & Professional
Earnings in the Securities Industry—2013 (Oct. 7,
2013), adjusted for inflation using the Bureau of
Labor Statistics’ Consumer Price Index inflation
calculator, modified to account for a 1,800-hour
work-year, and multiplied by 5.35 to account for
bonuses, firm size, employee benefits and overhead.

110 See supra note 65 and surrounding text
(discussion of dual basis registration).

111 See, e.g., the findings in RetireHub, supra note
26.

Internet investment advisers that rely
exclusively on the Internet Adviser
Exemption and have non-internet
clients, as is currently allowed, would
be affected by the proposed
amendments because they could no
longer rely on the exemption as a basis
for registering with the Commission.
Human-directed advice provided by
electronic means would not be eligible
for the exemption. These advisers may
be required to register with one or more
states if their total number of clients in
any given state exceeds five and the
state requires registration.12

Similarly, the proposed amendments
are designed to focus on advisers that
exclusively advise through the internet.
Adpvisers currently relying on the
Internet Adviser Exemption may need to
change the way they communicate with
or deliver services to their clients or rely
on a different basis for Commission
registration, if available. For example,
internet investment advisers that
provide advice via means other than an
interactive website or with some human
input might have to change their
communication with clients in order to
continue to rely on the exemption. In
some cases, such advisers may either
have to withdraw their registration or
lose some of their clients as well if the
clients require more than digital
investment advisory services in order to
remain with the specific adviser.
Further, the clients may have to switch
to a different adviser. As discussed in
section IIL.B, internet investment
advisers typically advise non-high net
worth individual clients. In addition to
the cost associated with finding a new
adviser, switching to a different adviser
may represent a cost increase for such
clients if the new adviser has higher
fees.

Finally, the proposed additional
representation of eligibility on Schedule
D of Form ADV may increase the time
and effort advisers expend when filing
Form ADV. However, as discussed in
the PRA, such costs are expected to be
minimal.113

Some of the costs associated with
advisers having to register with multiple
states are alleviated by the fact that the
state registration burdens assessed when
the exemption was originally
implemented have declined since 2002,
as now the advisers may be able to rely

112 See section 222(d) of the Advisers Act. We are
unable to quantify the costs of registering with the
States, beyond state registration fees, because the
registration requirements and forms, and the
corresponding time spent by firms, vary by each
state and there is no available data to make such
estimates. The average of state registration fees is
$224, see supra note 91.

113 See supra section IV.C.

on other available exemptions or more
easily meet registrations thresholds in
order to register with the Commission.
For example, as discussed in the
baseline, the multi-state exemption
threshold was decreased from 30 to 15,
making it easier for advisers to qualify
for this exemption. Further, as
discussed in the baseline, advisers
relying on the Internet Adviser
Exemption now tend to have more
registered assets under management on
average per adviser and some may be
able to reach the minimum threshold on
the registered assets under management
sooner in order to qualify for the
Commission registration.114

The proposed change would render
ineligible for the exemption all the
currently registered internet investment
advisers with one or zero clients. This
would reduce the current population of
exemption-eligible advisers by
approximately 40%, unless those
advisers obtained additional clients.115
While reducing the number of advisers
relying on the exemption is not a goal
of the proposal, a reduction would
reflect the narrow scope of the
Commission’s exemptive rule.116

3. Effects on Efficiency, Competition,
and Capital Formation

We do not anticipate any significant
effects on efficiency, competition, and
capital formation, as the proposal
represents a minor change of the
exemption parameters and is not
intended to conceptually change the
exemption or the original intended
division of the regulatory authority over
investment advisers between the
Commission and the states. As
discussed in the baseline, the number of
advisers potentially affected by the
proposed change is small, and does not
represent a significant portion of the
population of investment advisers or
their clients.

The proposed amendments may have
a positive effect on competition and
capital formation as they are designed to
modernize the rule to recognize
advances in technology and digital
services employed by the investment
advisory industry. Specifying that
internet investment advisers may use
technology, such as mobile applications,
that can better fit their clients’ needs

114 See also a related discussion in section IL.A.2.

115 See previous discussion in baseline on the
number of internet investment advisers with zero
(101) and one (5) client out of 266 total internet
investment advisers.

116 2002 Adopting Release, supra note 13, at
77621; 15 U.S.C. 80b-3a(c) (allowing exemptions
from the limits on Commission registration when
those limits “would be unfair, a burden on
interstate commerce, or otherwise inconsistent with
the purposes of this section”).
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should improve client-adviser
interactions, and the quality of the
services provided, and could encourage
client participation.

However, the positive effects
discussed above could be lessened by
the fact that certain proposed
amendments, such as the removal of the
current de minimis exception, could
adversely affect adviser-client
interactions by preventing internet
investment advisers from relying on the
Internet Adviser Exemption when
providing, to any client, advice beyond
digital investment advisory services. In
some cases, advisers may need to
choose between retaining their
Commission registration (if they rely
solely on the Internet Adviser
Exemption) or continuing to provide
human-directed advice as is allowed
under the current wording of the
exemption. This may lead to advisers
losing some clients who value both
Commission registration and human-
directed advice and thus affect
competition in the investment adviser
market.

D. Reasonable Alternatives

1. Allowing Fewer Non-Internet Clients

As an alternative to removing the de
minimis provision that allowed internet
investment advisers to have 15 or fewer
non-internet clients, the Commission
considered reducing that number, for
example, by setting a defined maximum
of non-internet clients, such as five.
Reducing the maximum to five could
strengthen the link between the Internet
Adviser Exemption and the Internet
advisory business, while retaining an
adviser’s flexibility to accommodate a
small number of customers who seek
advice beyond mere website output
allowed under the proposed amendment
to the exemption.

However, as discussed in section
II.A.2, if an internet investment adviser
is advising non-internet clients, it
should not be exempted from the
registration rules that otherwise apply to
all investment advisers and should more
properly be regulated by a state (or
states) or the Commission (using a
different basis for registration), as
applicable. This alternative may require
advisers to keep additional records
tracing instances in which clients
received advice beyond the model
generated output. Such cases may be
hard to identify because, as discussed
earlier in the Economic Analysis, it may
not always be clear when some human
input was involved and to what extent.
This alternative may thus result in a
greater number of erroneous
registrations and subsequent

withdrawals as compared to the current
rule.

The Commission also considered
variations, such as defining a maximum
number of non-internet clients as a
percentage of the adviser’s total number
of clients. Under this variation,
however, the maximum number of non-
internet clients could be quite large for
advisers with many clients, implying
sufficient local presence to register with
one or more states, while remaining
quite small for investors with few
clients and still limiting their
interactions with clients. This may not
be fair, efficient or reflect the originally
intended allocation of adviser regulation
responsibilities between the
Commission and the states: for example,
advisers with a large number of non-
internet clients in a given state are more
likely to have a local presence in the
state as opposed to a national presence.

2. Alternative Definitions of “Interactive
Website”

The Commission also considered
adding a different minimum number of
clients to the definition of “interactive
website.” A larger number of clients
would help limit Commission
registration to those advisers with a
national presence. Requiring a larger
minimum number of clients to qualify
for the exemption would exclude
advisers that are not otherwise eligible
for Commission regulation, but that
obtain one or a few clients with sole
purpose of relying on the exemption.
This would work against the originally
intended division of regulatory
authority between the Commission and
the states. A larger minimum number of
clients may, however, disadvantage
advisers with a small clientele or
advisers which are at the early stages of
starting their advisory business.

Further, the definition of “interactive
website”” could use a term other than
“operational,” such as “functioning” or
“working,” to highlight the requirement
that the website can be used by the
clients or prospective clients to interact
with adviser or obtain advising services.
These alternative terms could simplify
the rule text. However, such terms may
be less technical and more prone to
potentially inconsistent interpretations
across advisers.

Further, the definition of “interactive
website”” could use a definition of the
term “digital investment advisory
services,” other than “investment
advice to clients that is generated by the
operational interactive website’s
software-based models, algorithms, or
applications based on personal
information each client supplies
through the operational interactive

website.” For example, the definition of
the term could be less specific, such as
“investment advice to clients that is
generated based on personal
information each client supplies
through an operational interactive
website.”” This alternative does not
specify the type of technology used to
generate advice, which allows more
flexibility in technology use by internet
investment advisers. However, this may
result in non-internet advisers
attempting to rely on the Internet
Adviser Exemption by referencing a
technology that is not typically used to
provide investment advice via internet.

3. Eliminating the Internet Adviser
Exemption

As another alternative, the
Commission considered eliminating the
Internet Adviser Exemption. With the
proliferation of internet tools and their
frequent use by all types of advisers, the
distinction might no longer be valuable.
In addition, specifically defining the
bounds of the exemption may remain
difficult, as evolving industry practices
could quickly make rule definitions
stale. New innovations and new ways of
communication with the clients, which
are not accounted for by the current or
proposed exemption definitions, could
render the exemption unavailable to
some internet investment advisers who
adopt those new technologies. Further,
as discussed in the section on costs,
erroneous registrations associated with
the rule can create additional costs for
advisers due to registration
withdrawals. Eliminating the exemption
would eliminate these issues.

However, eliminating the exemption
would result in certain costs. Advisers
that currently rely on the exemption
would no longer be able to use it, and
therefore would not be eligible to
register with the Commission unless
they meet the criteria of another
exemption. Losing Commission
registration would impose costs: for
example, the adviser may lose some
clients or may need to comply with state
regulation requirements, as discussed in
the Costs section. Further, losing a basis
for Commission registration would
require the adviser to file form ADV-W.
We estimate the burden to file Form
ADV-W to withdraw from registration
as 0.75 hour per respondent.117
Assuming 256 currently registered
internet investment advisers relying
exclusively on the Internet Adviser
Exemption would have to withdraw
from registration, the total cost of filing

117 See supra note 108 and accompanying text.
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Form ADV-W is estimated as
$81,600.118

This alternative may also result in
advisers losing some clients to the
extent clients value Commission
registration. Such clients would have to
seek a different adviser and may face
higher fees as well as switching costs as
discussed above.119 Further, losing
Commission registration may result in
advisers having to register in multiple
(up to 14) states and be subject to the
appropriate state regulations until they
become eligible under a different rule or
exemption, which would create a
burden, especially for new and small
advisers.120

Such costs, however, would likely be
small as the advisers exclusively using
the Internet Adviser Exemption
comprise a very small portion of the
relevant market (as discussed
previously, 1.7% of the total number of
advisers and 0.003% of the total assets
under management]. Moreover, state
registration fees are typically the same
as state notice filing fees,121 so to the
extent the adviser is already paying
notice filing fees in the states where it
would need to register, the difference in
filing fees should be de minimis.

Request for Comment

19. What additional qualitative or
quantitative information should be
considered as part of the baseline for the
economic analysis of the proposals?

20. Do commenters agree with our
characterization of the estimated
benefits, burden hours, and costs?
Please explain and supplement with
data or estimates if available.

21. Are the effects on competition,
efficiency, and capital formation arising
from the proposed amendments
accurately characterized? Please
explain, and provide data or estimates if
available.

22. Please provide data, if available,
on the number of currently registered
advisers that do not have an operational
interactive website.

23. Please provide data, if available,
on the cost of setting up and

118 §425 * 0.75 hour per respondent * 256
advisers. The $425 compensation rate is calculated
as described supra, note 109.

119 As discussed previously in the costs section,
we are unable to quantify these costs due to a lack
of data on such clients and the new advisers they
may have selected. We invite public comment on
this topic.

120 See relevant discussion in section II1.C.2. As
stated previously in the Costs discussion, we are
unable to quantify the costs of registering with the
States, beyond state registration fees ($224 on
average across states), because the registration
requirements and forms, and the corresponding
time spent by firms, vary by each state and there
is no available data to make such estimates.

121 See supra note 91.

maintaining an operational interactive
website.

24. Please provide data, if available,
on the number of non-internet clients of
registered internet investment advisers.

25. Please provide data, if available,
on the location of internet investment
advisers and their clients.

26. Please provide data, if available,
on the application of state law to
internet investment advisers.

27. For what reasons do investment
advisers seek to use the Internet Adviser
Exemption?

28. Please provide data, if available,
on the types of internet clients of
registered internet investment advisers.
What type of clients seek or prefer
internet advisers? Do clients prefer
internet advisers registered with the
Commission?

29. How would clients react if a
previously-registered adviser was no
longer registered with the Commission?
How would current clients react if an
internet adviser could no longer provide
advice by means other than a website?

30. Please provide data, if available,
on the number of clients that may have
to switch to a different adviser as a
result of the proposed amendments.

31. Please provide data, if available,
on the clients an adviser may lose as a
result of withdrawing from registration
with the Commission, as well as the
new advisers the clients may have
selected.

32. Are there known technological
advances in advisory business other
than “models,” “algorithms,” or
“applications” generated advice that
should be included in “digital
investment advisory service” definition?
Please explain.

33. Is there a better term than
“operational,” which can be used in the
definition of “interactive website”? Are
there alternatives to the proposed items
in the definition of “interactive
website”’?

34. Please provide any available
estimates or data that can help estimate
the average costs of state registrations,
and of state notice filings.

35. Please provide any available data
regarding the advisers that currently
rely on the Internet Adviser Exemption
and will likely need to withdraw from
registration with the Commission. How
many of those advisers may face
multiple state registrations if the
exemption is eliminated?

IV. Paperwork Reduction Act
A. Introduction

Our proposal would result in new
“collection of information”
requirements within the meaning of the

Paperwork Reduction Act of 1995
(“PRA”).122 The proposed amendments
would have an impact on the current
collection of information burdens of
rule 203A-2(e) and Form ADV under
the Act. The existing collections of
information that we are proposing to
amend are: (i) “Exemption for Certain
Investment Advisers Operating Through
the Internet (Rule 203A—-2(e))”’ (OMB
control number 3235-0559); and (iii)
“Form ADV”’ (OMB control number
3235-0049). The Commission is
submitting these collections of
information to the OMB for review and
approval in accordance with 44 U.S.C.
3507(d) and 5 CFR 1320.11. An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a currently valid OMB control
number.

We discuss below these proposed
amendments and new collection of
information burdens. Responses
provided to the Commission in the
context of its examination and oversight
program concerning the proposed
amendments to rule 203A-2(e) subject
to the provisions of applicable law.
Responses to the disclosure
requirements of the proposed
amendments to Forms ADV are not kept
confidential.

B. Rule 203A-2(e) Recordkeeping
Requirement

The amended rule would require an
internet investment adviser to provide
investment advice to all of its clients
exclusively through an operational
interactive website,23 and would
require advisers registering with the
Commission under the exemption to
maintain a record demonstrating that
the adviser’s advisory business has been
conducted through an operational
interactive website in accordance with
the rule.12¢ Although most advisers
registering under the rule usually
generate the necessary records in the
ordinary conduct of their Internet
advisory business, the recordkeeping
requirement of rule 203A-2(e)
nonetheless may impose a small
additional burden on these advisers. We
estimate this recordkeeping burden to

12244 U.S.C. 3501 et seq.

123 See proposed rule 203A-2(e)(1)(i).

124 See proposed rule 203A—-2(e)(1)(ii). Under the
proposed rule, as under the current rule, advisers
would need to maintain records of their compliance
with the rule. The proposed change to remove the
de minimis exception does not result in an increase
in the burden under the current rule but it has been
accounted for in our estimated burden for the
proposed rule.
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amount to an average of four (4) hours
annually per adviser.125

We estimate the number of
respondents to this information
collection to be 266 advisers.126
Accordingly, we estimate the total
recordkeeping burden hours for all rule
203A—-2(e) advisers to be 1,064 hours.127
We estimate that the total monetized
cost to each internet adviser to comply
with the recordkeeping provision of rule
203A-2(e) would be approximately
$1,700,128 and that the total monetized
cost for the 266 advisers relying on this
exemption at this time would be
$452,200.129

C. Form ADV

We are proposing amendments to
Form ADV Part 1A, Schedule D,
requiring advisers to indicate on
Schedule D that, if applying for
registration with the Commission, the
adviser will provide—and if amending

its existing registration and is
continuing to rely on the internet
adviser exemption, that it has
provided—investment advice to all of
its clients exclusively through an
operational interactive website.130
These changes are designed to provide
information to the Commission in
connection with the registration and
annual amendments to Form ADV filed
by internet investment advisers and
would assist Commission staff in
connection with its review of existing
registrations and registration
applications for compliance with the
rule and, as applicable, for possible
deregistration for an inability to meet
the conditions of the rule. We do not
believe that these ministerial
amendments to Form ADV requiring a
very small number of advisers to check
a box make any substantive
modifications to any existing collection
of information requirements or impose

any new substantive recordkeeping or
information collection requirements
within the meaning of the Paperwork
Reduction Act of 1995 (“PRA”).
Accordingly, we are not revising any
burden and cost estimates in connection
with these amendments.

D. Total Hour Burden Associated With
Proposed Amendments to Rule 203A-
2(e)

We estimate investment advisers that
would be subject to the amended rule
would incur a total annual hour burden
resulting from the collections of
information discussed above of
approximately 1,064 hours, at a
monetized cost of $452,200.131 The total
external burden costs would be $0.

A chart summarizing the various
proposed components of the total
annual burden for investment advisers
with custody of client assets is below.

Rule 203A—2(e) description of new requirements

Number of
responses

External

Internal burden hours burden costs

Final Estimates for Internet Investment Advisers under R

ule 203A-2(e)

Annual burden for making records sufficient to demonstrate

compliance with rule.

Annual burden for making representations on Form ADV,

Part 1A, Schedule D.

1,064 (4 hours per adviser) .... 0

De Minimis

We estimate the total burden under
proposed 203A—2(e) to amount to an
average of four (4) hours annually per
adviser. This estimate is identical to the
estimate of the per-adviser burden
under current 203A—2(e). We believe
that the only differences in burden
hours and internal monetized costs
between current 203A-2(e) and
proposed 203A-2(e) will be determined
by the number of advisers subject to the
proposed rule.

E. Request for Comments

We request comment on whether our
estimates for burden hours and any
external costs as described above are
reasonable. Pursuant to 44 U.S.C.

125 The adviser would need to demonstrate that
all of its clients obtain investment advice from the
firm exclusively through an operational interactive
website. Internet advisers that conduct their
business exclusively through interactive websites
and whose employees never directly communicate
with clients would likely need to spend very little
time documenting their compliance with the
condition. An adviser that has personnel that assist
clients directly (whether through email, chatbots,
telephonically, or otherwise) with administrative
functions like accessing the website may need to
spend more time.

126 This estimate is based on information reported
by advisers through the Investment Adviser
Registration Depository (“IARD”). Based on IARD
data as of Dec. 31, 2022, of the approximately

3506(c)(2)(B), the Commission solicits
comments in order to: (i) evaluate
whether the proposed collections of
information are necessary for the proper
performance of the functions of the
Commission, including whether the
information will have practical utility;
(ii) evaluate the accuracy of the
Commission’s estimate of the burden of
the proposed collections of information;
(iii) determine whether there are ways
to enhance the quality, utility, and
clarity of the information to be
collected; and (iv) determine whether
there are ways to minimize the burden
of the collections of information on
those who are to respond, including
through the use of automated collection

15,360 SEC-registered advisers, 266 checked Item
2.A(11) of Part 1A of Form ADV to indicate their
basis for SEC registration under the Internet Adviser
Exemption. This estimate may be overinclusive to
the extent that advisers currently registered in
reliance on the exemption, including, but not
limited to, those that currently have one or fewer
clients, are not able to satisfy the requirements of
the proposed amendments. The estimate may be
underinclusive to the extent that additional
advisers seek to rely on the Internet Adviser
Exemption, whether due to the industry’s increased
reliance on technology or otherwise.

127 Four (4) hours x 266 advisers = 1,064 hours.

128 We estimate the cost at a rate of $425 per hour.
The compensation rate for the current approved
information collection used is the rate for a Sr.

techniques or other forms of information
technology.

In addition to these general requests
for comment, we also request comment
specifically on the following issues:

36. Our analysis relies upon certain
assumptions, such as that 266 advisers
will rely on the Internet Adviser
Exemption and that it will take advisers
approximately 4 hours per year to
comply with the recordkeeping
requirements proposed. Do commenters
agree with these assumptions? If not,
why not, and what data would
commenters propose?

37. Our analysis relies upon the
assumption that internet investment
advisers will incur no meaningful

Operations Manager in the Securities Industry and
Financial Markets Association’s Report on
Management & Professional Earnings in the
Securities Industry 2013 updated for 2023, and is
modified to account for an 1,800-hour work-year
and inflation and multiplied by 5.35 to account for
bonuses, firm size, employee benefits and overhead.
4 hours x $425 per hour = $1,700.

1291,064 hours x $425 per hour = $452,200. We
do not expect advisers to incur any external cost
burden in connection with this information
collection because advisers registering under the
rule would generate the necessary records in the
ordinary course of their advisory businesses.

130 See proposed rule 203A-2(e)(1)(iv).

131 This estimate is based upon the following
calculation: 1,064 hours x $425.
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burden to make the proposed
representations on Form ADV, Part 1A,
Schedule D. Do commenters agree with
this assumption? If not, why not, and
what burden hours and costs would
commenters propose?

The agency is submitting the
proposed collections of information to
OMB for approval. Persons wishing to
submit comments on the collection of
information requirements of the
proposed amendments should direct
them to the Office of Management and
Budget, Attention Desk Officer for the
Securities and Exchange Commission,
Office of Information and Regulatory
Affairs, Washington, DC 20503, and
should send a copy to Vanessa A.
Countryman, Secretary, Securities and
Exchange Commission, 100 F Street NE,
Washington, DC 20549-1090, with
reference to File No. S7-13-23. OMB is
required to make a decision concerning
the collections of information between
30 and 60 days after publication of this
release; therefore, a comment to OMB is
best assured of having its full effect if
OMB receives it within 30 days after
publication of this release. Requests for
materials submitted to OMB by the
Commission with regard to these
collections of information should be in
writing, refer to File No. S7-13-23, and
be submitted to the Securities and
Exchange Commission, Office of FOIA
Services, 100 F Street NE, Washington,
DC 20549-2736.

V. Initial Regulatory Flexibility
Analysis

The Commission has prepared the
following Initial Regulatory Flexibility
Analysis (“IRFA”) in accordance with
section 3(a) of the Regulatory Flexibility
Act 132 regarding our proposed rule.

A. Reason for and Objectives of the
Proposed Action

1. Proposed Amendments to Rule 203A—
2(e)

We are proposing amendments to the
internet Adviser Exemption, which we
adopted in 2002. The current internet
Adviser Exemption generally requires
an adviser to:

e Provide investment advice to all of
its clients exclusively through an
interactive website, except that the
investment adviser may provide
investment advice to fewer than 15
clients through other means during the
preceding twelve months; and

¢ Maintain records for a period of not
less than five years demonstrating
compliance with the conditions of the
rule.

1325 U.S.C. 603(a).

The proposed changes to the internet
Adviser Exemption are designed to
reflect the evolution in technology and
advisory industry since the adoption in
the rule. In addition, the proposed
changes are designed to better reflect the
allocation of authority between the
Federal government and States that
Congress intended under NSMIA and
the Dodd-Frank Act and enhance
investor protection through more
efficient use of the Commission’s
limited oversight and examination
resources by more appropriately
allocating Commission resources to
advisers with national presence and
allowing smaller advisers with
sufficient local presence to be regulated
by the states.

Specifically, the rule would require
an internet investment adviser to
provide investment advice to all of its
clients exclusively through an
operational interactive website at all
times during which the adviser relies on
the internet Adviser Exemption. The
rule’s definition of interactive website
would be amended to “operational
interactive website” and would be
expanded to include mobile
applications; the definition would also
be amended to define operational
interactive website as one through
which the investment adviser provides
digital investment advisory services on
an ongoing basis to more than one client
(except temporary technological outages
of a de minimis duration).133 The
amended rule would also remove the
current rule’s de minimis exception,134
which exception allows advisers relying
on the rule to provide advice to fewer
than 15 clients through means other
than an interactive website during the
preceding 12 months. As under the
current rule, the amended rule would
require advisers to comply with the
requirement to maintain certain records
in accordance with amended rule 203A—
2(e)(1)(ii). The reasons for, and
objectives of, the proposed amendments
are discussed in more detail in sections
I and II, above. The burdens of these
requirements on small advisers are
discussed below as well as above in
sections III and IV, which discuss the
burdens on all advisers. The
professional skills required to meet

133 See proposed rule 203A-2(e)(2). For purposes
of the rule, “digital investment advisory service”
would be defined as investment advice to clients
that is generated by the operational interactive
website’s software-based models, algorithms, or
applications based on personal information each
client supplies through the operational interactive
website. See id.

134 See rule 203A-2(e)(1)(i).

these specific burdens are also
discussed in section IV.

2. Proposed Amendments to Form ADV

The amended rule would also require
an adviser to make representations on
its Form ADV, Part 1A, Schedule D,
indicating that it satisfies the
requirements of the rule. This
representation is similar to the
representation that advisers relying on
the multi-state exemption make on their
Form ADV and would assist
Commission staff in connection with its
review of registration applications and
deregistrations of advisers that are not
in compliance with the rule. The
reasons for, and objectives of, the
proposed amendments are discussed in
more detail in sections I and II, above.
The burdens of these requirements on
small advisers are discussed below as
well as above in sections III and IV,
which discuss the burdens on all
advisers. The professional skills
required to meet these specific burdens
are also discussed in section IV.

B. Legal Basis

The Commission is proposing to
amend rule 203A—2(e) and amend Form
ADV under the authority set forth in
sections 203A(c) and 211(a) of the
Investment Advisers Act of 1940 [15
U.S.C. 80b—3a(c) and 80b—11(a)].

C. Small Entities Subject to the Rule and
Rule Amendments

In developing these proposals, we
have considered their potential impact
on small entities that would be subject
to the proposed amendments. The
proposed amendments would affect a
relatively small number of investment
advisers registered with the
Commission, including some small
entities.

Under Commission rules, for the
purposes of the Advisers Act and the
RFA, an investment adviser generally is
a small entity if it: (1) has assets under
management having a total value of less
than $25 million; (2) did not have total
assets of $5 million or more on the last
day of the most recent fiscal year; and
(3) does not control, is not controlled
by, and is not under common control
with another investment adviser that
has assets under management of $25
million or more, or any person (other
than a natural person) that had total
assets of $5 million or more on the last
day of its most recent fiscal year. Our
proposed amendments would not affect
most investment advisers that are small
entities (“small advisers”) because they
are generally registered with one or
more state securities authorities and not
with the Commission. Under section
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203A of the Advisers Act, unless subject
to an exemption such as the internet
Adviser Exemption, most small advisers
are prohibited from registering with the
Commission and are regulated by state
regulators. Based on IARD data, we
estimate that as of December 31, 2022,
approximately 489 SEC-registered
advisers are small entities under the
RFA.

1. Small Entities Subject to
Amendments to the Internet Adviser
Rule

As discussed above in section III (the
Economic Analysis), the Commission
estimates that based on IARD data as of
December 31, 2022, approximately 266
investment advisers would be subject to
the amended rule and the related
proposed amendments to Form ADV. Of
the approximately 489 SEC-registered
advisers that are small entities under the
RFA, 190 would be subject to the
proposed amendments to rule 203A—
2(e) and the corresponding amendments
to Form ADV.

D. Projected Reporting, Recordkeeping
and Other Compliance Requirements

1. Proposed Amendments to Rule 203A—
2(e)

The proposed amendments to rule
203A-2(e) would impose certain
reporting and compliance requirements
on investment advisers relying on the
exemption for registration with the
Commission, including those that are
small entities. As under the current rule,
all internet investment advisers, which
we estimate to be 266 advisers,135
would be required to comply with the
proposed rule’s requirement to maintain
records in accordance with amended
rule 203A-2(e)(1)(ii). 136 The proposed
requirements and rule amendments,
including compliance, reporting, and
recordkeeping requirements, are
summarized in this IRFA (section V.A.,
above). All of these proposed
requirements are also discussed in
detail, above, in sections I and II, and
these requirements and the burdens on
respondents, including those that are
small entities, are discussed above in
sections III and IV (the Economic
Analysis and Paperwork Reduction Act
Analysis, respectively) and below. The
professional skills required to meet
these specific burdens are also
discussed in section IV.

As discussed above, approximately
489 small advisers were registered with

135 Based on IARD data as of Dec. 31, 2022.

136 Proposed 203A-2(e)(1)(ii) is identical to
current 203A-2(e)(1)(ii) except for a conforming
change to reflect the proposed requirement that the
interactive website be “‘operational.”

us as of December 31, 2022, and we
estimate that 190 of those small advisers
registered with us would be subject to
the proposed amendments (38.9% of all
registered small advisers). As discussed
above in our Paperwork Reduction Act
Analysis in section IV above, the
proposed amendments to rule 203A—
2(e) under the Advisers Act would
create an annual burden of
approximately 4 hours per adviser, or
760 hours in aggregate for small
advisers.137 We therefore expect the
annual monetized aggregate cost to
small advisers associated with our
proposed amendments to the Internet
Adviser Exemption would be
$323,000.138

2. Proposed Amendments to Form ADV

Proposed amendments to Form ADV
would impose certain reporting and
compliance requirements on investment
advisers relying on the rule to register
and remain registered with the
Commission, including those that are
small entities. An adviser relying on the
rule as a basis for registration would be
required to represent on Schedule D of
its Form ADV that it provides
investment advice to all of its clients
exclusively through an operational
interactive website.139 An adviser
registered under the rule and continuing
to rely on the rule as a basis for its
registration would be required to make
a representation that it has provided
investment advice to all of its clients
exclusively through an operational
interactive website.140 The proposed
requirements and rule amendments,
including recordkeeping requirements,
are summarized above in this IRFA
(section V.A). All of these proposed
requirements are also discussed in
detail, above, in section II, and these
requirements and the burdens on
respondents, including those that are
small entities, are discussed above in
sections III and IV (the Economic
Analysis and Paperwork Reduction Act
Analysis) and below. The professional
skills required to meet these specific
burdens are also discussed in section IV.

Our Economic Analysis (section III
above) discusses these costs and

137190 small advisers x 4 hours.

138 We estimate the cost at a rate of $425 per hour.
The compensation rate for the current approved
information collection used is the rate for a Sr.
Operations Manager in the Securities Industry and
Financial Markets Association’s Report on
Management & Professional Earnings in the
Securities Industry 2013 updated for 2023, and is
modified to account for an 1,800-hour work-year
and inflation and multiplied by 5.35 to account for
bonuses, firm size, employee benefits and overhead.
760 hours x $425 = $323,000.

139 See proposed rule 203A—2(e)(1)(iv).

140 See id.

burdens for respondents, which include
small advisers. As discussed above in
our Paperwork Reduction Act Analysis
in section IV above, the proposed
amendments to Form ADV would not
increase the annual burden for advisers
and would have no annual monetized
cost.

E. Duplicative, Overlapping, or
Conflicting Federal Rules

The Commission believes that there
are no rules that duplicate, overlap, or
conflict with the proposed rule
amendments.

F. Significant Alternatives

The RFA directs the Commission to
consider significant alternatives that
would accomplish our stated objectives,
while minimizing any significant
adverse impact on small entities. We
considered the following alternatives for
small entities in relation to our
proposed amendments to rule 203A—
2(e) and the corresponding proposed
amendments to Form ADV: (i) differing
compliance or reporting requirements
that take into account the resources
available to small entities; (ii) the
clarification, consolidation, or
simplification of compliance and
reporting requirements under the
amended rule for such small entities;
(iii) the use of performance rather than
design standards; and (iv) an exemption
from coverage of the proposals, or any
part thereof, for such small entities.

Regarding the first and fourth
alternatives, the Commission believes
that establishing different compliance or
reporting requirements for small
advisers, or exempting small advisers
from the proposed rule, or any part
thereof, would be inappropriate under
these circumstances. Because the
protections of the Advisers Act are
intended to apply equally to clients of
both large and small firms, it would be
inconsistent with the purposes of the
Advisers Act to specify differences for
small entities under the proposed
amendment to rule 203A-2(e) and Form
ADV. As discussed above, the proposed
amendments are intended to better
reflect the allocation of authority
between the Federal government and
States that Congress intended under
NSMIA and the Dodd-Frank Act and
would enhance investor protection
through more efficient use of the
Commission’s limited oversight and
examination resources by more
appropriately allocating Commission
resources to advisers with national
presence and allowing smaller advisers
with sufficient local presence to be
regulated by the states. We believe that
these benefits should apply to clients of
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smaller firms as well as larger firms. In
addition, as discussed above, our staff
would use the corresponding
information that advisers would report
on the proposed amended Form ADV to
help determine compliance with the
rule and to help prepare for
examinations of investment advisers.
Establishing different compliance or
reporting requirements for large and
small advisers relying on the Internet
Adviser Exemption would negate these
benefits and would be inconsistent with
our mandate to provide a system of
public disclosure of investment adviser
information. An internet investment
adviser that is a small entity, however,
by the nature of its business, would
likely spend fewer resources in
maintaining records and completing
Form ADV and amendments than a
larger adviser. Regarding the fourth
alternative, specifically, the
Commission has considered exempting
small advisers from the proposed rule.
Such an exemption would be
inconsistent with the intended purpose
of the proposal, which, in part, is to
provide regulatory relief from multiple
state regulatory requirements. Small
advisers are one of the primary
beneficiaries of this exemption.
Regarding the second alternative, we
believe the current proposal is clear and
that further clarification, consolidation,
or simplification of the compliance
requirements is not necessary. As
discussed above, the amended rule
would require an internet investment
adviser to (i) provide investment advice
to all of its clients exclusively through
an operational interactive website, (ii)
maintain records demonstrating that it
provides investment advice to its clients
exclusively through an operational
interactive website, 41 and (iii)
represent on Schedule D of its Form
ADV that it provides investment advice
to all of its clients exclusively through
an operational interactive website.142
These provisions would better reflect
the allocation of authority between the
Federal government and States that
Congress intended under NSMIA and
the Dodd-Frank Act and would enhance
investor protection through more
efficient use of the Commission’s
limited oversight and examination
resources by more appropriately

141 See proposed rule 203A-2(e)(1)(i) and (ii). As
with the current rule, the proposed rule
amendments would provide that an internet
investment adviser does not control, is not
controlled by, and is not under common control
with, another investment adviser registered with
the Commission solely in reliance on an adviser
registered under the Internet Adviser Exemption.
See rule 203A—-2(e)(1)(iii); proposed rule 203A—
2(e)(1)(iii).

142 See proposed rule 203A-2(e)(1)(iv).

allocating Commission resources to
advisers with national presence and
allowing smaller advisers with
sufficient local presence to be regulated
by the states. Further, our proposal to
require the representation on Schedule
D of Form ADV would assist the
Commission’s examination and
enforcement capabilities, including
assessing compliance with rules, and
therefore, it would provide important
investor protections.

Regarding the third alternative, we
determined to use design standards
because we determined that removing
the de minimis exception and requiring
internet investment advisers to
exclusively advise internet clients to be
a design standard necessary to better
reflect Congress’s intent under NSMIA
and the Dodd-Frank Act.

G. Solicitation of Comments

We encourage written comments on
the matters discussed in this IRFA. We
solicit comment on the number of small
entities subject to proposed
amendments to rule 203A-2(e) and
related amendments to Form ADV, as
well as the potential impacts discussed
in this analysis; and whether the
proposal could have an effect on small
entities that has not been considered.
We request that commenters describe
the nature of any impact on small
entities and provide empirical data to
support the extent of such impact.

VI. Consideration of Impact on the
Economy

For purposes of the Small Business
Regulatory Enforcement Fairness Act of
1996, or “SBREFA,” 143 we must advise
OMB whether a proposed regulation
constitutes a “major” rule. Under
SBREFA, a rule is considered ‘“major”
where, if adopted, it results in or is
likely to result in (1) an annual effect on
the economy of $100 million or more;
(2) a major increase in costs or prices for
consumers or individual industries; or
(3) significant adverse effects on
competition, investment or innovation.

We request comment on the potential
impact of the proposed rule
amendments on the economy on an
annual basis. Commenters are requested
to provide empirical data and other
factual support for their views to the
extent possible.

Statutory Authority

The Commission is proposing to
amend rule 203A-2(e) and amend Form
ADV under the authority set forth in

143 Public Law 104—-121, Title II, 110 Stat. 857
(1996) (codified in various sections of 5 U.S.C., 15
U.S.C., and as a note to 5 U.S.C. 601).

sections 203A(c) and 211(a) of the
Investment Advisers Act of 1940 [15
U.S.C. 80b—3a(c) and 80b—11(a)].

List of Subjects in 17 CFR Parts 275 and
279

Reporting and recordkeeping
requirements; Securities.

Text of Proposed Rules and Rule and
Form Amendments

For the reasons set out in the
preamble, title 17, chapter II of the Code
of Federal Regulations is proposed to be
amended as follows:

PART 275—RULES AND
REGULATIONS, INVESTMENT
ADVISERS ACT OF 1940

m 1. The authority citation for part 275
continues to read as follows:

Authority: 15 U.S.C. 80b-2(a)(11)(G), 80b—
2(a)(11)(H), 80b—2(a)(17), 80b—3, 80b—4, 80b—
4a, 80b—6(4), 80b—6a, and 80b—11, unless
otherwise noted.

* * * * *

Section 275.203A-2 is also issued under 15
U.S.C. 80b-3a.
* * * * *

m 2. Amend § 275.203A-2 by revising
paragraph (e) to read as follows:

§275.203A-2 Exemptions from prohibition
on Commission registration.
* * * * *

(e) Internet investment advisers. (1)
An investment adviser that:

(i) Provides investment advice to all
of its clients exclusively through an
operational interactive website at all
times during which the investment
adviser relies on this paragraph (e);

(ii) Maintains, in an easily accessible
place, for a period of not less than five
years from the filing of a Form ADV that
includes a representation that the
adviser is eligible to register with the
Commission under this paragraph (e), a
record demonstrating that it provides
investment advice to its clients
exclusively through an operational
interactive website in accordance with
the limits in paragraph (e)(1)(i) of this
section; and

(iii) Does not control, is not controlled
by, and is not under common control
with, another investment adviser that
registers with the Commission under
paragraph (b) of this section solely in
reliance on the adviser registered under
this paragraph (e) as its registered
adviser.

(2) For purposes of this paragraph (e),
“operational interactive website”” means
a website or mobile application through
which the investment adviser provides
digital investment advisory services on
an ongoing basis to more than one client
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(except during temporary technological
outages of a de minimis duration). For
purposes of this rule, “digital
investment advisory service” is
investment advice to clients that is
generated by the operational interactive
website’s software-based models,
algorithms, or applications based on
personal information each client
supplies through the operational
interactive website.

(3) An investment adviser may rely on
the definition of client in
§275.202(a)(30)-1 in determining
whether it is eligible to rely on this
paragraph (e).

PART 279—FORMS PRESCRIBED
UNDER THE INVESTMENT ADVISERS
ACT OF 1940

m 3. The authority citation for part 279
continues to read as follows:

Authority: The Investment Advisers Act of
1940, 15 U.S.C. 80b-1, et seq., Pub. L. 111—
203, 124 Stat. 1376.

m 4. Amend Form ADV (referenced in
§279.1) by:
m a. In the instructions to the form,
Form ADV: Instructions for Part 1A, by
revising 2.i.;
m b. In the Glossary of Terms by:
m i. Redesignating paragraphs 14.
through 42. as paragraphs 15. through
43.; and paragraphs 43. through 65. as
paragraphs 45. through 67.; and
m ii. Adding new paragraphs 13. and
44,
m c. In Part 1A, revising Item 2.A.(11);
and
m d. In Part 1A, Schedule D, by adding
Section 2.A.(11).

Note: Form ADV is attached as Appendix

A to this document. Form ADV will not
appear in the Code of Federal Regulations.

By the Commission.
Dated: July 26, 2023.
Vanessa A. Countryman,

Secretary.

Note: The following appendix will not
appear in the Code of Federal Regulations.

Appendix A—Form ADV
FORM ADV (Paper Version)

* * * * *

Form ADV: Instructions for Part 1A

* * * * *

2. Item 2: SEC Registration and SEC Report
by Exempt Reporting Advisers

* * * * *

i. Item 2.A.(11): Internet Adviser. You may
check box 11 only if you are eligible for the
Internet Adviser Exemption from the
prohibition on SEC registration. See SEC rule
203A-2(e). If you check box 11, you must
complete Section 2.A.(11) of Schedule D.
You are eligible for this exemption if:

e You provide investment advice to all of
your clients exclusively through an
operational interactive website at all times
during which you rely on rule 203A-2(e).
Other forms of online or internet investment
advice do not qualify for this exemption;

e You maintain a record demonstrating
that you provide investment advice to your
clients exclusively through an operational
interactive website in accordance with these
limits.

* * * * *

Glossary of Terms
* * * * *

13. Digital Investment Advisory Service:
Investment advice to clients that is generated
by the operational interactive website’s
software-based models, algorithms, or
applications based on personal information
each client supplies through the operational
interactive website.

* * * * *

44. Operational Interactive website: A
website or mobile application through which
the investment adviser provides digital
investment advisory services on an ongoing
basis to more than one client (except during
temporary technological outages of a de
minimis duration).

* * * * *

PART 1A

* * * * *
Item 2. * * *

* * * * *

(11) are an internet adviser relying on rule
203A-2(e);

If you check this box, complete Section
2.A.(11) of Schedule D.

* * * * *
Schedule D
* * * * *

Section 2.A.(11) Internet Adviser

If you are relying on rule 203A-2(e), the
Internet Adviser Exemption from the
prohibition on registration, you are required
to make a representation about your
eligibility for SEC registration. By checking
the appropriate box, you will be deemed to
have made the required representation.

If you are applying for registration as an
investment adviser with the SEC or changing
your existing Item 2 response regarding your
eligibility for SEC registration, you must
make this representation:

O I will provide investment advice to all
of my clients exclusively through an
operational interactive website.

If you are filing an annual updating
amendment to your existing registration and
are continuing to rely on the Internet Adviser
Exemption for SEC registration, you must
make this representation:

O 1 have provided and will continue to
provide investment advice to all of my
clients exclusively through an operational
interactive website.

* * * * *

[FR Doc. 2023-16287 Filed 7—31-23; 8:45 am]
BILLING CODE 8011-01-P

ARCHITECTURAL AND
TRANSPORTATION BARRIERS
COMPLIANCE BOARD

36 CFR Part 1195

[Docket No. ATBCB-2023-0001]

RIN 3014-AA45

Standards for Accessible Medical
Diagnostic Equipment

AGENCY: Architectural and
Transportation Barriers Compliance
Board.

ACTION: Notice of proposed rulemaking;
extension of comment period.

SUMMARY: The Architectural and
Transportation Barriers Compliance
Board (hereafter, “Access Board” or
“Board”), is extending the comment
period for the Notice of Proposed
Rulemaking on Standards for Accessible
Medical Diagnostic Equipment
published in the Federal Register on
May 23, 2023. In that document, the
Access Board requested comments by
July 24, 2023. The Access Board is
taking this action to allow interested
parties additional time to submit
comments.

DATES: The comment period for the
notice of proposed rulemaking
published on May 23, 2023, at 88 FR
33056, is extended. Comments should
be received on or before August 31,
2023.

ADDRESSES: You may submit comments
by any one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Email: docket@access-board.gov.
Include docket number ATBCB-2023—
0001 in the subject line of the message.

e Mail: Office of General Counsel,
U.S. Access Board, 1331 F Street NW,
Suite 1000, Washington, DC 20004—
1111.

Instructions: All submissions must
include the docket number (ATBCB-
2023-0001) for this regulatory action.
All comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided.

Docket: For access to the docket to
read background documents or
comments received, go to https://
www.regulations.gov/docket/ATBCB-
2023-0001.

FOR FURTHER INFORMATION CONTACT:
Accessibility Specialist Bobby Stinnette,
(202) 272-0021, stinnette@access-
board.gov; or Attorney Advisor Wendy
Marshall, (202) 272—-0043, marshall@
access-board.gov.


https://www.regulations.gov/docket/ATBCB-2023-0001
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https://www.regulations.gov/docket/ATBCB-2023-0001
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SUPPLEMENTARY INFORMATION: On May
23, 2023, the Access Board issued a
notice of proposed rulemaking to
remove the sunset provisions in the
Board’s existing accessibility guidelines
for medical diagnostic equipment
related to the low-height specifications
for transfer surfaces, and replace them
with a final specification for the low-
transfer-height of medical diagnostic
equipment used in the supine, prone,
and side-lying position and the seated
position. See 88 FR 33056 (May 23,
2023).

On July 19, 2023, the Medical Imaging
& Technology Alliance requested a 60-
day extension of the comment period for
additional time to submit their
comments due to the “technical and
engineering considerations and
potential impact on device design.”

Although the Access Board has
already provided a 60-day comment
period and held a public informational
meeting regarding our research on low
transfer height on May 12, 2022, the
Access Board will provide additional
time for the public to submit comments.
However, the Board believes that an
additional 30 days, providing a total of
a 90-day comment period is sufficient.

Christopher Kuczynski,

General Counsel.

[FR Doc. 2023—-16218 Filed 7—31-23; 8:45 am]
BILLING CODE 8150-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 230726-0176]
RIN 0648-BM45

Control Date for Pacific Cod by
Catcher Vessels Greater Than or Equal
to 60 Feet Length Overall and Catcher/
Processors Using Pot Gear in the
Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Advance notice of proposed
rulemaking; control date; request for
comments.

SUMMARY: At the request of the North
Pacific Fishery Management Council
(Council), this document announces a
control date of August 1, 2023, that may
be used to determine future
participation in the Bering Sea and

Aleutian Islands (BSAI) Pacific cod
fishery by license limitation program
(LLP) license holders, vessel owners and
vessel operators of catcher/processors
(C/Ps), and vessel owners and vessel
operators of catcher vessels (C/Vs)
greater than or equal to 60 ft (18.3
meters (m)) length overall (LOA), who
participate in Federal groundfish
fisheries with pot gear in the BSAL This
document is necessary to inform
interested parties that the Council is
considering a future action that may
affect or limit the number of
participants in this fishery and that
participants should locate and preserve
all fishing related documents. This
control date corresponds to the date of
publication of this advance notice of
proposed rulemaking (ANPR). This
document provides notice to the public
that any person participating in the
applicable sector after the control date
may not receive continued access to this
fishery under a future management
action. This document is intended to
discourage speculative entry or fishing
activity in this fishery while the Council
considers whether and how access to
the fishery may be further limited under
a future management action.

DATES: Written comments must be
received on or before October 2, 2023.
August 1, 2023, shall be known as the
control date for LLP license holders,
vessel owners, and vessel operators of
C/Ps and C/Vs greater than or equal to
60 ft (18.3 m) LOA who participate in
Federal groundfish fisheries with pot
gear in the BSAI, and may be used as

a reference date for participation in a
future management action that is
consistent with the Council’s objectives
and applicable Federal laws.

ADDRESSES: You may submit comments
on this document, identified by NOAA-
NMFS-2023-0088, by any of the
following methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
https://www.regulations.gov and enter
NOAA-NMFS-2023-0088 in the Search
box. Click on the “Comment” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Submit written comments to
Gretchen Harrington, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS. Mail
comments to P.O. Box 21668, Juneau,
AK 99802-1668.

e Fax:(907) 586—7465; Attn: Gretchen
Harrington.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be

considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter
“N/A” in the required fields if you wish
to remain anonymous).

Please consult the Council’s website
at https://www.npfmc.org/ for
information on public participation in
the Council’s decision-making process.
FOR FURTHER INFORMATION CONTACT:
Alicia M. Miller: 907-586—7228 or
alicia.m.miller@noaa.gov.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fisheries in the
U.S. exclusive economic zone (EEZ) of
the BSAI under the Fishery
Management Plan for Groundfish of the
Bering Sea and Aleutian Islands
Management Area (FMP). The Council
prepared, and NMFS approved, the FMP
under the authority of the Magnuson-
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act), 16 U.S.C. 1801 ef seq. Regulations
governing U.S. fisheries and
implementing the FMP appear at 50
CFR parts 600 and 679.

This ANPR establishes August 1, 2023
as the control date for use in
determining historical participation in
the BSAI Pacific cod pot gear catcher/
processors (C/P) and catcher vessels
(C/Vs) greater than or equal to 60 ft (18.3
m) length overall (LOA) fishery.
Interested persons should locate and
preserve all records that substantiate
and verify their participation in this
fishery.

On June 11, 2023, the Council
announced its intent to evaluate
participation and effort in the BSAI
Pacific cod pot gear C/Ps and C/Vs
greater than or equal to 60 ft (18.3 m)
LOA fishery and consider further limits
on access to this fishery. This document
is intended to promote awareness of
possible rulemaking and provide notice
to the public that any person
participating in the BSAI Pacific cod pot
C/P and C/V greater than or equal to 60
ft (18.3 m) LOA fishery after the control
date may not have continued access to
this fishery under a future management
action. This document is also intended
to discourage speculative entry into this
fishery while the Council considers
whether and how access to the fishery
may be further limited under a future
management action. The Council
requested that the date of their decision


https://www.regulations.gov
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be established as the control date.
However, because this ANPR cannot act
as a retroactive notice to the public and
can act only as a prospective notice, the
date of this ANPR’s publication in the
Federal Register is the control date.
This ANPR is being published relatively
close to the Council’s decision date and
consequently provides most of the
temporal disincentives to further entry
into the fishery as the Council’s
decision date.

This ANPR and related future
rulemaking would apply to LLP license
holders, vessel owners, and vessel
operators of C/Ps and C/Vs greater than
or equal to 60 ft (18.3 m) LOA who
participate in Federal groundfish
fisheries with pot gear in the BSAIL The
BSAI is defined at § 679.2 and shown in
Figure 1 to 50 CFR part 679.

The Council and NMFS annually
establish overfishing limits and annual
total allowable catch limits for
groundfish species to sustainably
manage the groundfish fisheries in the
BSAI To achieve these objectives,
NMFS requires vessel operators
participating in BSAI Pacific cod fishery
to comply with various regulatory
restrictions, such as fishery closures and
limits on participation and effort.

The Council and NMFS have long
sought to control fishing effort in the
North Pacific Ocean, including the BSAI
management area, to ensure that
fisheries are conservatively managed
and do not exceed established biological
thresholds. One of the measures used by
the Council and NMFS is the LLP,
which limits access to the federally
managed groundfish, crab, and scallop
fisheries in the BSAI and the Gulf of
Alaska (GOA). For groundfish, the LLP
requires that persons hold and assign a
license to each vessel that is used to fish
in federally managed fisheries, with
some limited exemptions. The preamble
to the final rule implementing the
groundfish LLP provides a more
detailed explanation of the rationale for
specific provisions in the LLP (October
1, 1998; 63 FR 52642).

A vessel participating in groundfish
fisheries in Federal waters in the BSAI
or the GOA is required to have an LLP
license with the applicable area, gear,
and operation type endorsements, and a
sufficient maximum LOA. In 2023, there
were a total of seven LLP licenses with
a Bering Sea (BS) Pacific cod pot
C/P endorsement. Of those seven LLP
licenses, five LLP licenses also had an
Aleutian Islands (AI) Pacific cod pot C/
P endorsement. In 2023 there were a
total of fifty LLP licenses with a BS
Pacific cod pot C/V endorsement with a
minimum LOA of equal to or greater
than 60 ft. Of those fifty LLP licenses,
two also had an AI Pacific cod pot
C/V endorsement with a maximum LOA
of equal to or greater than 60 ft.

As it had in previous meetings over
time, in June 2023, the Council received
public testimony from participants in
the BSAI Pacific cod pot C/V sector.
These participants requested Council
action to address factors that are
negatively impacting fishery
participants. These factors include:
decreasing Pacific cod catch limits; an
increase in the number of participating
LLP licenses in the C/V sector; the
potential for additional new participants
in both the C/V sector and the CP sector;
a race among existing participants (often
in unsafe conditions) to harvest the
available Pacific cod catch limits,
resulting in an inability to control
bycatch of crab; and increasingly
shortened seasons in recent years.

After considering this public
testimony at the June meeting, the
Council stated its intent to evaluate
methods—including allocation of
available Pacific cod, bycatch
management, and cooperatives—for
further limiting participation by CPs
and C/Vs greater than or equal to 60 ft
LOA using pot gear in a future
management action. To prevent
speculative entry into these fishery
sectors during this deliberative period,
the Council announced a control date.
The control date may be used as a cutoff
or reference date for a future
management action to further limit

access to the BSAI Pacific cod pot gear
C/P and C/V sectors. The Council is not
obligated to use this control date in any
future management action. Furthermore,
this control date does not obligate the
Council to take any action and does not
prevent the Council from selecting
another control date. Accordingly, this
document is intended to promote
awareness that the Council may develop
a future management action to achieve
its objectives for the BSAI Pacific cod
pot C/Ps and C/Vs greater than or equal
to 60 ft (18.3 m) LOA; to provide
awareness to the public that new
eligibility criteria for any current or
future access to the Pacific cod pot gear
fishery may be affected or restricted;
and to discourage speculative
participation and behavior in the fishery
while the Council considers whether to
initiate a management action to further
limit access to this fishery. Any
measures the Council considers may
require changes to the FMP. Such
measures may be adopted in a future
amendment to the FMP, which would
require a rulemaking action that
includes opportunity for further public
participation and comment.

NMF'S encourages public
participation in the Council’s
consideration of a management action to
further limit access to BSAI Pacific cod
fishery. Please consult the Council’s
website (See ADDRESSES) for information
on public participation in the Council’s
consideration of a management action.
The Council will schedule review of
information collected and analyses
prepared for a future Council meeting or
meetings.

This notification and control date do
not impose any legal obligations,
requirements, or expectations.

Authority: 16 U.S.C. 1801 et seq.

Samuel D. Rauch, III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2023-16230 Filed 7-31-23; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
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AGENCY FOR INTERNATIONAL
DEVELOPMENT

USAID Information Collection
Activities; Submission for OMB
Review, Comment Request, Legislative
and Public Affairs (LPA) Bureau

AGENCY: USAID.

ACTION: Notice of information collection;
request for comment.

SUMMARY: USAID Bureau for Legislative
and Public Affairs (LPA) and USAID/
Ghana Mission are collaborating to
conduct research regarding public
perception of USAID programs in
Ghana. The goal of this research is to
use both qualitative and quantitative
methods to gain insights into Ghanaian
people’s awareness and perceptions of
development and USAID assistance
programs and activities. The research
will also narrow preferred media
channels. The research data in the
report will be aggregated and not
provide PII or other privacy-related
information. USAID LPA invites the
general public and other Federal
agencies to take this opportunity to
comment on the following new
information collection, as required by
the Paperwork Reduction Act of 1995.
DATES: Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to www.reginfo.gov/public/do/
PRAMain. Find this particular
information collection by selecting
“Currently under 30-day Review—Open
for Public Comments” or by using the
search function.

ADDRESSES: To access and review all the
documents related to the information
collection listed in this notice, please
access the survey questionnaire at
https://drive.google.com/file/d/
110zdb2aPbYGaG
9bAmsIC7jaKQrDQ4Ww/
view?usp=sharing, the interview guide
at https://drive.google.com/file/d/

1GHCuNQGI3pExz7aDvRC-
VQvTVpZ78wué6/view?usp=sharing, and
the focus group screening questionnaire
at https://drive.google.com/file/d/
1m1uC4CgSrv8Pxi9 UwTYv-
pPAGwxvmVys/view?usp=sharing.
Comments submitted in response to this
notice should be submitted
electronically through the Federal
Register.

FOR FURTHER INFORMATION CONTACT:
Written requests for information or
comments submitted by postal mail or
delivery should be addressed to Lauren
Shaw, the Director of International
Communications, at 1300 Pennsylvania
Avenue, Suite 6.10A, Washington, DC
20523 or via email at staffdoc@
usaid.gov. Verbal requests for
information or comments submitted can
contact 202-712-4300.

SUPPLEMENTARY INFORMATION:

Title of Information Collection:
USAID Bureau for Legislative and
Public Affairs and USAID/Ghana Public
Opinion Research.

Type of Request: Notice for public
comment; generic clearance.

Originating Office: USAID Bureau for
Legislative and Public Affairs (LPA).

Respondents: Members of the
Ghanaian public: women, youths (ages
15-24), farmers, pelagic fishers, service
providers, entrepreneurs, rural
community leaders, and members of
civil society organizations.

Respondent’s obligation to respond:
Voluntary.

Estimated number of respondents:
2,266 Ghanaians total (2,200 survey
respondents, 48 focus-group
participants [eight participants across
six sessions], and 18 interviewees).

Average Time per Response: 30
minutes for survey respondents and
interviews, 90 minutes for focus groups.

Frequency of response:
Approximately every two years.

Total estimated burden: 596 hours.

Total estimated cost: $59,624.55.

We are soliciting public comments to
permit USAID to:

o Evaluate the accuracy of our
estimate of the time and cost burden for
this proposed collection, including the
validity of the methodology and
assumptions used.

e Enhance the quality, utility, and
clarity of the information to be
collected.

e Minimize the reporting burden on
those who are to respond, including the

use of automated collection techniques
or other forms of information
technology.

Please note that comments submitted
in response to this Notice are public
record.

Lauren Shaw,

Director, International Communications.
[FR Doc. 2023-16248 Filed 7-31-23; 8:45 am]
BILLING CODE 6116-01-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Doc. No. AMS-SC-23-0011]

Notice of Request for Renewal of a
Currently Approved Information
Collection

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Agricultural
Marketing Service’s (AMS) intention to
request for renewal a recordkeeping
burden for the information collection for
the Export Fruit Acts covering exports
of apples and grapes.

DATES: Comments on this notice are due
by October 2, 2023 to be assured of
consideration.

ADDRESSES: Contact Thomas Nalepa,
Marketing Specialist, Rulemaking
Services Branch, Market Development
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Room 1406-S,
Washington, DC 20250-0237;
Telephone (202) 720-6862 or Email:
thomas.nalepa@usda.gov.

Small businesses may request
information on complying with the
regulation and responding to this notice
by contacting Richard Lower, Market
Development Division, Specialty Crops
Program, AMS, USDA, 1400
Independence Avenue SW, STOP 0237,
Washington, DC 20250-0237;
Telephone: (202) 720-2491, Fax: (202)
720-8938, or Email: richard.lower@
usda.gov.

Comments: Comments should
reference the document number and the
date and page number of this issue of
the Federal Register, and be mailed to


https://drive.google.com/file/d/1l0zdb2aPbYGaG_9bAmsIC7jaKQrDQ4Ww/view?usp=sharing
https://drive.google.com/file/d/1l0zdb2aPbYGaG_9bAmsIC7jaKQrDQ4Ww/view?usp=sharing
https://drive.google.com/file/d/1l0zdb2aPbYGaG_9bAmsIC7jaKQrDQ4Ww/view?usp=sharing
https://drive.google.com/file/d/1l0zdb2aPbYGaG_9bAmsIC7jaKQrDQ4Ww/view?usp=sharing
https://drive.google.com/file/d/1GHCuNQGl3pExz7aDvRC-VQvTVpZ78wu6/view?usp=sharing
https://drive.google.com/file/d/1GHCuNQGl3pExz7aDvRC-VQvTVpZ78wu6/view?usp=sharing
https://drive.google.com/file/d/1GHCuNQGl3pExz7aDvRC-VQvTVpZ78wu6/view?usp=sharing
https://drive.google.com/file/d/1m1uC4CgSrv8Pxi9_UwTYv-pAGwxvmVys/view?usp=sharing
https://drive.google.com/file/d/1m1uC4CgSrv8Pxi9_UwTYv-pAGwxvmVys/view?usp=sharing
https://drive.google.com/file/d/1m1uC4CgSrv8Pxi9_UwTYv-pAGwxvmVys/view?usp=sharing
http://www.reginfo.gov/public/do/PRAMain
http://www.reginfo.gov/public/do/PRAMain
mailto:richard.lower@usda.gov
mailto:richard.lower@usda.gov
mailto:thomas.nalepa@usda.gov
mailto:staffdoc@usaid.gov
mailto:staffdoc@usaid.gov
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the Docket Clerk, Specialty Crops
Program, AMS, USDA, 1400
Independence Avenue SW, Room 1406—
S, Washington, DC 20250-0237; Fax:
(202) 720-8938; or submitted through
the internet at https://
www.regulations.gov.

SUPPLEMENTARY INFORMATION:

Title: Export Fruit Regulations—
Export Apple Act (7 CFR part 33) and
the Export Grape and Plum Act (7 CFR
part 35).

OMB Number: 0581-0143.

Expiration Date of Approval:
September 30, 2023.

Type of Request: Request for Renewal
of a Recordkeeping Burden.

Abstract: Fresh apples and grapes
grown in the United States shipped to
any foreign destination must meet
minimum quality and other
requirements established by regulations
issued under the Export Apple Act (7
U.S.C. 581-590) and the Export Grape
and Plum Act (7 U.S.C. 591-599) (Acts),
which are found at 7 CFR parts 33 and
35, respectively. Both Acts were
designed to promote foreign trade in the
export of apples, grapes and plums
grown in the United States; to protect
the reputation of the American-grown
commodities; and to prevent deception
or misrepresentation of the quality of
such products moving in foreign
commerce. The Acts have been in effect
since 1933 (apples) and 1960 (grapes).
Currently, plums are not regulated
under the Export Grape and Plum Act.

The Secretary of Agriculture is
authorized to oversee the
implementation of the Acts and issue
regulations regarding that activity.
Regulations issued under the Acts cover
exports of fresh apples and grapes
grown in the United States and shipped
to foreign destinations, except for grapes
shipped to Canada or Mexico and
apples in bulk bins shipped to Canada.
Certain limited quantity provisions may
exempt some shipments from this
information collection. Regulations
issued under the Acts (7 CFR 33.11 for
apples and 35.12 for grapes) require that
the U.S. Department of Agriculture
(USDA) officially inspect and certify
that each export shipment of fresh
apples and grapes complies with quality
and shipping requirements effective
under the Acts.

The information collection
requirements in this request are
essential to carry out the intent and
administration of the Acts. The
currently approved collection under
OMB No. 0581-0143 authorizes the use
of an Export Form Certificate (SC-205).
Federal or Federal-State Inspection
Program (FSIP) inspectors use the

Export Form Certificate to certify
inspection of the shipment for exports
bound for non-Canadian destinations.
Procedures require shippers to maintain
and provide, upon USDA’s request, a
paper or electronic copy of the SC-205
when needed for USDA to monitor
compliance with regulations. Based on
procedures amended in 2016 and
approved by OMB for information
collection purposes, carriers, which
transport goods on behalf of shippers,
are no longer required to maintain a
copy of the SC-205.

Estimate of Burden: Public
recordkeeping burden for this collection
of information is estimated to average
0.058 hours per response.

Respondents (Recordkeepers): Apple
and grape export shippers and carriers.

Estimated Number of Recordkeepers:
200 (150 shippers and carriers of
exported apples and 50 shippers and
carriers of exported grapes).

Estimated Total Annual Responses:
90,000.

Estimated Number of Responses per
Recordkeeper: 775 for apples and 882
for grapes.

Estimated Total Annual Burden on
Recordkeepers: 9,750 hours.

Comments are invited on: (1) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.
All comments received will be available
for public inspection at the street
address in the “Comment” section and
can be viewed at: www.regulations.gov.

Erin Morris,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2023-16296 Filed 7—-31-23; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[B-24-2023]

Foreign-Trade Zone (FTZ) 1;
Authorization of Production Activity;
Jos. H Lowenstein & Sons, Inc.;
(Dyestuff Chemicals for Hair, Fur and,
Leather); Brooklyn, New York

On March 29, 2023, the City of New
York, grantee of FTZ 1, submitted a
notification of proposed production
activity to the FTZ Board on behalf of
Jos. H Lowenstein & Sons, Inc., within
Subzone 1E, in Brooklyn, New York.

The notification was processed in
accordance with the regulations of the
FTZ Board (15 CFR part 400), including
notice in the Federal Register inviting
public comment (88 FR 20853—-20855,
April 7, 2023). On July 27, 2023, the
applicant was notified of the FTZ
Board’s decision that no further review
of the activity is warranted at this time.
The production activity described in the
notification was authorized, subject to
the FTZ Act and the FTZ Board’s
regulations, including section 400.14.

Dated: July 27, 2023.
Elizabeth Whiteman,
Executive Secretary.
[FR Doc. 2023-16270 Filed 7-31-23; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-489-829]

Steel Concrete Reinforcing Bar From
the Republic of Turkey: Preliminary
Results of Antidumping Duty
Administrative Review; 2021-2022

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The U.S. Department of
Commerce (Commerce) preliminarily
finds that certain producers/exporters of
steel concrete reinforcing bar (rebar)
from the Republic of Turkey (Turkey)
made sales of subject merchandise in
the United States at prices below normal
value (NV) during the period of review
(POR) July 1, 2021, through June 30,
2022. We invite interested parties to
comment on these preliminary results.
DATES: Applicable August 1, 2023.

FOR FURTHER INFORMATION CONTACT:
Benito Ballesteros or Seth Brown, AD/
CVD Operations, Office IX, Enforcement
and Compliance, International Trade
Administration, Department of
Commerce, 1401 Constitution Avenue


https://www.regulations.gov
https://www.regulations.gov
http://www.regulations.gov
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NW, Washington, DC 20230; telephone:
(202) 482—-4725 or (202) 482—0029,
respectively.

SUPPLEMENTARY INFORMATION:

Background

On July 14, 2017, Commerce
published in the Federal Register an
antidumping duty order on rebar from
Turkey.! On September 6, 2022, based
on timely requests for review,
Commerce initiated an administrative
review of the Order covering seven
companies, in accordance with section
751(a) of the Tariff Act of 1930, as
amended (the Act).2 On February 17,
2023, we extended the deadline for the
preliminary results of this
administrative review until July 28,
2023.3 For a complete description of the
events that followed the initiation of
this review, see the Preliminary
Decision Memorandum.4

Scope of the Order

The merchandise covered by the
Order is rebar from Turkey. For a full
description of the scope, see the
Preliminary Decision Memorandum.

Methodology

Commerce is conducting this review
in accordance with sections 751(a) of
the Act. We calculated export price and
constructed export price in accordance
with section 772 of the Act. We
calculated NV in accordance with
section 773 of the Act.

For a full description of the
methodology underlying these
preliminary results, see the Preliminary
Decision Memorandum. A list of topics
included in the Preliminary Decision
Memorandum is included as Appendix
I to this notice. The Preliminary
Decision Memorandum is a public
document and is made available to the
public via Enforcement and
Compliance’s Antidumping and

1 See Steel Concrete Reinforcing Bar from the
Republic of Turkey and Japan: Amended Final
Affirmative Antidumping Duty Determination for
the Republic of Turkey and Antidumping Duty
Orders, 82 FR 32532 (July 14, 2017), as amended
by Notice of Court Decision Not in Harmony with
the Amended Final Determination in the Less-
Than-Fair-Value Investigation; Notice of Amended
Final Determination, 87 FR 934 (January 22, 2022)
(Order).

2 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 87 FR
54463 (September 6, 2022) (Initiation Notice).

3 See Memorandum, ‘‘Extension of Deadline for
the Preliminary Results of Antidumping Duty
Administrative Review,” dated February 17, 2023.

4 See Memorandum, ‘“Decision Memorandum for
the Preliminary Results of the Antidumping Duty
Administrative Review of Steel Concrete
Reinforcing Bar from the Republic of Turkey; 2020—
2021,” dated concurrently with, and hereby
adopted by, this notice (Preliminary Decision
Memorandum).

Countervailing Duty Centralized
Electronic Service System (ACCESS).
ACCESS is available to registered users
at https://access.trade.gov. In addition, a
complete version of the Preliminary
Decision Memorandum can be accessed
directly at https://access.trade.gov/
public/FRNoticesListLayout.aspx.

Preliminary Results of Review

We preliminarily determine the
following weighted-average dumping
margins exist for the period July 1, 2021,
through June 30, 2022:

Weighted-
average
Exporter/producer dumping
margin
(percent)
Colakoglu Metalurji A.S./
Colakoglu Dis Ticaret A.S. ...... 0.00
Kaptan Demir Celik Endustrisi
Ve Ticaret A.S./Kaptan Metal
Dis Ticaret Ve Nakliyat A.S. ... 29.30
Companies Not Selected for In-
dividual Review5 ..................... 29.30

Review-Specific Rate for Companies
Not Selected for Individual Review

The Act and Commerce’s regulations
do not address the rate to be applied to
companies not selected for individual
examination when Commerce limits its
examination in an administrative review
pursuant to section 777A(c)(2) of the
Act. Generally, Commerce looks to
section 735(c)(5) of the Act, which
provides instructions for calculating the
all-others rate in a less-than-fair value
(LTFV) investigation, for guidance when
calculating the rate for companies
which were not selected for individual
examination in an administrative
review. Under section 735(c)(5)(A) of
the Act, the all-others rate is normally
an amount equal to the weighted
average of the estimated weighted-
average dumping margins established
for exporters and producers
individually investigated, excluding any
zero or de minimis margins, and any
margins determined entirely on the
basis of facts available.

For these preliminary results, because
the rate calculated for Colakoglu
Metalurji A.S./Colakoglu Dis Ticaret
A.S. (collectively, Colakoglu) is zero, we
have preliminarily assigned a dumping
margin to these companies based on the
rate calculated for Kaptan Demir Celik
Endustrisi Ve Ticaret A.S./Kaptan Metal
Dis Ticaret Ve Nakliyat A.S.
(collectively, Kaptan).

5 The exporters and/or producers not selected for
individual review are listed in Appendix II

Disclosure and Public Comment

We intend to disclose the calculations
performed in connection with these
preliminary results to interested parties
within five days after the date of
publication of this notice in the Federal
Register.® Pursuant to 19 CFR
351.309(c), interested parties may
submit case briefs no later than 30 days
after the date of publication of this
notice. Rebuttal briefs, limited to issues
raised in the case briefs, may be filed
not later than seven days after the date
for filing case briefs.? Parties who
submit case briefs or rebuttal briefs in
this proceeding are encouraged to
submit with each argument: (1) a
statement of the issue; (2) a brief
summary of the argument; and (3) a
table of authorities.? Case and rebuttal
briefs should be filed using ACCESS.?
Note that Commerce has temporarily
modified certain of its requirements for
serving documents containing business
proprietary information, until further
notice.10

Interested parties who wish to request
a hearing must do so within 30 days of
publication of these preliminary results
by submitting a written request to the
Assistant Secretary for Enforcement and
Compliance using Enforcement and
Compliance’s ACCESS system.11
Hearing requests should contain: (1) the
party’s name, address, and telephone
number; (2) the number of participants:
and (3) a list of the issues to be
discussed. Oral presentations at the
hearing will be limited to issues raised
in the briefs.12 If a request for a hearing
is made, parties will be notified of the
time and date for the hearing.13

Unless otherwise extended,
Commerce intends to issue the final
results of this administrative review,
including the results of its analysis of
the issues raised in any written briefs,
not later than 120 days after the date of
publication of this notice in the Federal
Register, pursuant to section
751(a)(3)(A) of the Act and 19 CFR
351.213(h)(1).

Assessment Rates

Upon completion of this
administrative review, Commerce shall

6 See 19 CFR 351.224(b).

7 Commerce is exercising its discretion, under 19
CFR 351.309(d)(1), to alter the time limit for filing
of rebuttal briefs.

8 See 19 CFR 351.309(c)(2) and (d)(2).

9 See, generally, 19 CFR 351.303.

10 See Temporary Rule Modifying AD/CVD
Service Requirements Due to COVID-19; Extension
of Effective Period, 85 FR 41363 (July 10, 2020)
(Temporary Rule).

11 See 19 CFR 351.310(c).

12 See 19 CFR 351.310.

13 See 19 CFR 351.310(d).


https://access.trade.gov/public/FRNoticesListLayout.aspx
https://access.trade.gov/public/FRNoticesListLayout.aspx
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determine, and CBP shall assess,
antidumping duties on all appropriate
entries covered by this review. Pursuant
to 19 CFR 351.212(b)(1), because both
respondents reported the entered value
for their U.S. sales, we calculated
importer-specific ad valorem
antidumping duty assessment rates
based on the ratio of the total amount of
antidumping duties calculated for the
examined sales to the total entered
value of those same sales. Where either
the respondent’s weighted-average
dumping margin is zero or de minimis
within the meaning of 19 CFR
351.106(c), or an importer-specific rate
is zero or de minimis, we will instruct
CBP to liquidate the appropriate entries
without regard to antidumping duties.

Commerce’s “automatic assessment”
practice will apply to entries of subject
merchandise during the POR produced
by Colakoglu or Kaptan for which these
companies did not know that the
merchandise they sold to an
intermediary (e.g., a reseller, trading
company, or exporter) was destined for
the United States. We will instruct CBP
to liquidate those entries at the all-
others rate if there is no rate for the
intermediate company(ies) involved in
the transaction.4

For the companies which were not
selected for individual review, we
intend to assign an assessment rate
based on the review-specific rate,
calculated as noted in the “Review-
Specific Rate for Companies Not
Selected for Individual Review” section,
above. The final results of this review
shall be the basis for the assessment of
antidumping duties on entries of
merchandise covered by this review and
for future deposits of estimated duties,
where applicable.15

Commerce intends to issue
assessment instructions to CBP no
earlier than 35 days after the date of
publication of the final results of this
review in the Federal Register. If a
timely summons is filed at the U.S.
Court of International Trade, the
assessment instructions will direct CBP
not to liquidate relevant entries until the
time for parties to file a request for a
statutory injunction has expired (i.e.,
within 90 days of publication).

14For a full discussion of this practice, see
Antidumping and Countervailing Duty Proceedings:
Assessment of Antidumping Duties, 68 FR 23954
(May 6, 2003).

15 See section 751(a)(2)(C) of the Act.

Cash Deposit Requirements

The following cash deposit
requirements will be effective for all
shipments of the subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the
publication date of the final results of
this administrative review, as provided
by section 751(a)(2)(C) of the Act: (1) the
cash deposit rate for the companies
listed above will be equal to the
weighted-average dumping margin
established in the final results of this
review, except if the rate is less than
0.50 percent and, therefore de minimis
within the meaning of 19 CFR
351.106(c)(1), in which case the cash
deposit rate will be zero; (2) for
previously reviewed or investigated
companies not covered by this review,
the cash deposit rate will continue to be
the company-specific rate published for
the most recently-completed segment of
this proceeding in which the company
participated; (3) if the exporter is not a
firm covered in this review, a prior
review, or the LTFV investigation, but
the producer is, the cash deposit rate
will be the rate established for the most
recently-completed segment of this
proceeding for the producer of the
merchandise; and (4) the cash deposit
rate for all other producers or exporters
will continue to be 3.90 percent, the all-
others rate established in the LTFV
investigation.1¢ These cash deposit
requirements, when imposed, shall
remain in effect until further notice.

Notification to Importers

This notice also serves as a reminder
to importers of their responsibility
under 19 CFR 351.402(f)(2) to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this POR. Failure to comply with
this requirement could result in
Commerce’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of doubled antidumping duties.

Notification to Interested Parties

We are issuing and publishing these
results in accordance with sections
751(a)(1) and 777(i)(1) of the Act, and 19
CFR 351.213 and 351.221(b)(4).

16 See Order, 87 FR at 935.

Dated: July 26, 2023.
Abdelali Elouaradia,

Deputy Assistant Secretary for Enforcement
and Compliance.

Appendix I—List of Topics Discussed in
the Preliminary Decision Memorandum

I. Summary

II. Background

III. Scope of the Order

IV. Discussion of the Methodology
V. Recommendation

Appendix II—List of Companies Not
Selected for Individual Examination

1. Diler Dis Ticaret A.S.

2. Ekinciler Demir ve Celik Sanayi A.S.

3. Habas Sinai ve Tibbi Gazlar Istihsal
Endustrisi A.S.

4. Icdas Celik Enerji Tersane ve Ulasim
Sanayi A.S.

5. Sami Soybas Demir Sanayi ve Ticaret A.S.

[FR Doc. 2023-16304 Filed 7-31-23; 8:45 am)]

BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation; Advance Notification of
Sunset Review

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

Background

Every five years, pursuant to the Tariff
Act of 1930, as amended (the Act), the
U.S. Department of Commerce
(Commerce) and the International Trade
Commission automatically initiate and
conduct reviews to determine whether
revocation of a countervailing or
antidumping duty order or termination
of an investigation suspended under
section 704 or 734 of the Act would be
likely to lead to continuation or
recurrence of dumping or a
countervailable subsidy (as the case may
be) and of material injury.

Upcoming Sunset Reviews for
September 2023

Pursuant to section 751(c) of the Act,
the following Sunset Reviews are
scheduled for initiation in September
2023 and will appear in that month’s
Notice of Initiation of Five-Year Sunset
Reviews (Sunset Review).
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Department contact

Antidumping Duty Proceedings

Tapered Roller Bearings from China, A-570-601 (5th Review)
Stainless Steel Bar from India, A-533-810 (5th Review) .......cccccccevveennnne
Large Power Transformers from South Korea, A-580-867 (2nd Review)

Mary Kolberg, (202) 482—-1785.
Mary Kolberg, (202) 482-1785.
Jacky Arrowsmith, (202) 482-5255.

Countervailing Duty Proceedings

No Sunset Review of countervailing
duty orders is scheduled for initiation in
September 2023.

Suspended Investigations

No Sunset Review of suspended
investigations is scheduled for initiation
in September 2023.

Commerce’s procedures for the
conduct of Sunset Review are set forth
in 19 CFR 351.218. The Notice of
Initiation of Five-Year (Sunset) Review
provides further information regarding
what is required of all parties to
participate in Sunset Review.

Pursuant to 19 CFR 351.103(c),
Commerce will maintain and make
available a service list for these
proceedings. To facilitate the timely
preparation of the service list(s), it is
requested that those seeking recognition
as interested parties to a proceeding
contact Commerce in writing within 10
days of the publication of the Notice of
Initiation.

Please note that if Commerce receives
a Notice of Intent to Participate from a
member of the domestic industry within
15 days of the date of initiation, the
review will continue.

Thereafter, any interested party
wishing to participate in the Sunset
Review must provide substantive
comments in response to the notice of
initiation no later than 30 days after the
date of initiation. Note that Commerce
has modified certain of its requirements
for serving documents containing
business proprietary information, until
further notice.*

This notice is not required by statute
but is published as a service to the
international trading community.

Dated: July 20, 2023.

James Maeder,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

[FR Doc. 2023-16284 Filed 7-31-23; 8:45 am|
BILLING CODE 3510-DS-P

1 See Temporary Rule Modifying AD/CVD Service
Requirements Due to COVID-19; Extension of
Effective Period, 85 FR 41363 (July 10, 2020).

DEPARTMENT OF COMMERCE

International Trade Administration
[C-122-858]

Certain Softwood Lumber Products
From Canada: Final Results and Final
Rescission, in Part, of the
Countervailing Duty Administrative
Review; 2021

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The U.S. Department of
Commerce (Commerce) determines that
producers and exporters of certain
softwood lumber products (softwood
lumber) from Canada received
countervailable subsidies during the
period of review (POR), January 1, 2021,
through December 31, 2021. With
respect to one company, we are
rescinding this administrative review
because the company did not have a
reviewable entry during the POR.
DATES: Applicable August 1, 2023.

FOR FURTHER INFORMATION CONTACT:
Kristen Johnson or Samuel Brummitt,
AD/CVD Operations, Office III,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—4793 or
(202) 482-7851, respectively.
SUPPLEMENTARY INFORMATION:

Background

Commerce published the preliminary
results of this countervailing duty
administrative review of softwood
lumber from Canada on January 27,
2023, and invited interested parties to
comment.? For a summary of the events
that occurred since the Preliminary
Results, see the Issues and Decision
Memorandum.? A list of topics
discussed in the Issues and Decision
Memorandum is included as Appendix

1 See Certain Softwood Lumber Products from
Canada: Preliminary Results, Partial Rescission,
and Preliminary Intent to Rescind, in Part, the
Countervailing Duty Administrative Review; 2021,

88 FR 5302 (January 27, 2023) (Preliminary Results).

2 See Memorandum, ‘“Decision Memorandum for
the Final Results of the Administrative Review of
the Countervailing Duty Order on Certain Softwood
Lumber Products from Canada; 2021,” dated
concurrently with, and hereby adopted by, this
notice (Issues and Decision Memorandum).

I to this notice. The Issues and Decision
Memorandum is a public document and
is on file electronically via Enforcement
and Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (ACCESS).
ACCESS is available to registered users
at https://access.trade.gov. In addition, a
complete version of the Issues and
Decision Memorandum can be accessed
directly at https://access.trade.gov/
public/FRNoticesListLayout.aspx.

Scope of the Order

The product covered by this order is
certain softwood lumber products from
Canada. For a complete description of
the scope of the order, see the Issues
and Decision Memorandum.

Final Rescission of Administrative
Review, in Part

Based on our analysis of U.S. Customs
and Border Protection (CBP) data, we
determine that North American Forest
Products Ltd. (located in Saint-Quentin,
New Brunswick) had no reviewable
shipments, sales, or entries of subject
merchandise during the POR. Absent
evidence of shipments on the record, we
are rescinding the administrative review
of this company, pursuant to 19 CFR
351.213(d)(3). For further information,
see the section, ‘“Final Rescission of
Administrative Review, in Part” in the
Issues and Decision Memorandum.

Analysis of Subsidy Programs and
Comments Received

Commerce conducted this
administrative review in accordance
with section 751(a)(1)(A) of the Tariff
Act of 1930, as amended (the Act). The
subsidy programs under review, and the
issues raised in case and rebuttal briefs
submitted by the interested parties, are
discussed in the Issues and Decision
Memorandum. Based on our analysis of
the comments received from the
interested parties, we made changes to
the subsidy rates calculated for certain
respondents. For a discussion of these
changes, see the Issues and Decision
Memorandum.

Rate for Non-Selected Companies
Under Review

Because the rates calculated for the
companies selected for individual
review are above de minimis and not
based entirely on facts available, we
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applied a subsidy rate based on a
weighted average of the subsidy rates
calculated for the reviewed companies
using sales data submitted by those
companies to calculate a rate for the
companies not selected for review. This
is consistent with the methodology that
we would use in an investigation to
establish the all-others rate, pursuant to
section 705(c)(5)(A) of the Act.

For further information on the
calculation of the non-selected rate, see
the section, “Final Ad Valorem Rate for
Non-Selected Companies under
Review” in the Issues and Decision
Memorandum. For a list of the non-
selected companies, see Appendix II to
this notice.

Final Results of Review

In accordance with section
751(a)(1)(A) and of the Act and 19 CFR
351.221(b)(5), we determine that the
following total estimated
countervailable subsidy rates exist for
the period January 1, 2021, through
December 31, 2021:

Subsidy rate
(percent
ad valorem)

Companies

Canfor Corporation and its

cross-owned affiliatess ..... 1.36
J.D. Irving, Limited and its

cross-owned affiliates4 ..... 1.72
West Fraser Mills Ltd. and its

cross-owned affiliatess ..... 2.19
Non-Selected Companies ..... 1.79

Disclosure

Commerce intends to disclose the
calculations performed for these final
results of review within five days of the
date of publication of this notice in the
Federal Register, in accordance with 19
CFR 351.224(b).

Assessment Rates

Pursuant to section 751(a)(2)(C) of the
Act and 19 CFR 351.212(b)(2),
Commerce will determine, and CBP
shall assess, countervailing duties on all
appropriate entries of subject
merchandise covered by this review.

Commerce intends to issue
assessment instructions to CBP no

3 Commerce finds the following companies to be
cross-owned with Canfor Corporation: Canadian
Forest Products, Ltd.; and Canfor Wood Products
Marketing, Ltd.

4 Commerce finds the following companies to be
cross-owned with J.D. Irving, Limited: Miramichi
Timber Holdings Limited; The New Brunswick
Railway Company; Rothesay Paper Holdings Ltd.;
and St. George Pulp & Paper Limited.

5 Commerce finds the following companies to be
cross-owned with West Fraser Mills Ltd.: Blue
Ridge Lumber Inc.; Manning Forest Products, Ltd.;
Sundre Forest Products Inc.; Sunpine Inc.; and
West Fraser Alberta Holdings, Ltd.; and West Fraser
Timber Co., Ltd.

earlier than 41 days after the date of
publication of the final results of this
review in the Federal Register, in
accordance with 19 CFR 356.8(a).

For North American Forest Products
Ltd. (located in Saint-Quentin, New
Brunswick), the company for which this
review is rescinded, Commerce will
instruct CBP to assess countervailing
duties on all appropriate entries at a rate
equal to the cash deposit of estimated
countervailing duties required at the
time of entry, or withdrawal from
warehouse, for consumption, during the
period January 1, 2021, through
December 31, 2021, in accordance with
19 CFR 351.212(c)(1)(i). Commerce
intends to issue rescission instructions
to CBP no earlier than 41 days after the
date of publication of the notice of
rescission in the Federal Register.

Cash Deposit Requirements

In accordance with section
751(a)(2)(C) of the Act, Commerce
intends to instruct CBP to collect cash
deposits of estimated countervailing
duties in the amounts shown for the
companies subject to this review. For all
non-reviewed companies, we will
instruct CBP to continue to collect cash
deposits of estimated countervailing
duties at the most recent company-
specific or all-others rate applicable to
the company, as appropriate. These cash
deposits, when imposed, shall remain in
effect until further notice.

Administrative Protective Order (APO)

This notice also serves as a final
reminder to parties subject to an APO of
their responsibility concerning the
return or destruction of proprietary
information disclosed under APO in
accordance with 19 CFR 351.305(a)(3).
Timely written notification of the return
or destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

Notification to Interested Parties

Commerce is issuing and publishing
these final results of administrative
review in accordance with sections
751(a)(1) and 777(i)(1) of the Act, and 19
CFR 351.213(d)(4) and 351.221(b)(5).

Dated: July 26, 2023.

Abdelali Elouaradia,

Deputy Assistant Secretary for Enforcement
and Compliance.

Appendix I

List of Topics Discussed in the Issues and
Decision Memorandum

I. Summary
II. Case History
III. Period of Review

IV. Final Rescission of Administrative
Review, in Part
V. Scope of the Order
VI. Subsidies Valuation
VII. Analysis of Programs
VIIL Final Ad Valorem Rate for Non-Selected
Companies Under Review
IX. Discussion of Issues
A. General Issues
Comment 1: Whether Commerce Selected
an Appropriate Number of Respondents
Comment 2: Whether Commerce’s
Specificity Analysis Is Consistent With
the Law
Comment 3: Whether Commerce Should
Consider Climate Change Goals
B. General Stumpage Issues
Comment 4: Whether Stumpage Is an
Untied Subsidy
Comment 5: Whether Commerce Was
Correct to Treat the GOA and GBC’s
Timber Tenure Systems as Part of
Stumpage Subsidy Programs
Comment 6: The Appropriate Methodology
to Calculate a Benefit in the Event
Commerce Treats the GOA and GBC’s
Timber Tenures as Separate from
Stumpage Subsidy Programs
Comment 7: Whether Commerce Should
Make Adjustments to Stumpage Rates
Paid by the Respondents to Account for
“Total Remuneration” in Alberta and
New Brunswick
C. Alberta Stumpage Issues
Comment 8: Whether Commerce Should
Annualize Alberta Stumpage Purchase
and Benchmark Prices
Comment 9: Whether the Alberta Stumpage
Market Is Distorted
Comment 10: Whether TDA Survey Prices
Are an Appropriate Benchmark for
Alberta Crown-Origin Stumpage
D. British Columbia Stumpage Issues
Comment 11: Whether British Golumbia’s
Stumpage Market Is Distorted
Comment 12: Whether Commerce Should
Use the 2017-2018 Private Market
Survey as a Benchmark for BC Stumpage
for LTAR
Comment 13: Whether to Continue to Use
a Tier-Three U.S. PNW Log Benchmark
for BC Stumpage
E. New Brunswick Stumpage Issues
Comment 14: Whether the Private
Stumpage Market in New Brunswick Is
Distorted and Should be Used as Tier-
One Benchmarks
Comment 15: Whether Commerce Should
Use JDIL’s Own Purchases of Sawlogs in
Nova Scotia or the 2017-2018 Private
Market Survey as a Benchmark for New
Brunswick Crown Stumpage
Comment 16: Whether Log Pricing
Differences Between Nova Scotia and
New Brunswick Require an Adjustment
to the Nova Scotia Benchmark Utilized
in JDIL’s Stumpage Benefit Analysis
F. British Columbia Stumpage Benchmark
Issues
Comment 17: Whether Commerce Should
Use Log Prices from F2M as a
Benchmark for BC Stumpage for LTAR
Comment 18: Whether Commerce Should
Use/Selection of a Beetle-Killed
Benchmark Price
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Comment 19: Whether Commerce’s
Selection of a Log Volume Conversion
Factor Was Appropriate

G. Nova Scotia Stumpage Benchmark
Issues

Comment 20: Whether Commerce Should
Adjust the Method Used to Index the
Nova Scotia Benchmark

Comment 21: Whether Commerce Should
Publicly Disclose the Anonymized Data
That Comprise the 2017-2018 Private
Market Survey and the Price Index Used
to Calculate the Nova Scotia Benchmark

Comment 22: Whether Private Standing
Timber Prices in Nova Scotia Are
Available in Alberta

Comment 23: Whether to Revise the
Conversion Factor Used in the
Calculation of the Nova Scotia
Benchmark

Comment 24: Whether to Compare
Government Transaction-Specific Prices
to an Average Benchmark Price or Offset
the LTAR Benefit Using Negative
Benefits

Comment 25: Whether the Nova Scotia
Benchmark is Comparable or Should Be
Adjusted to Account for Log Product
Characteristics

Comment 26: Whether the Nova Scotia
Benchmark Adequately Accounts for
Regional and Gounty-Level Differences

Comment 27: Whether Nova Scotia Is
Comparable to Alberta in Terms of
Haulage Costs and Whether to Otherwise
Adjust the Nova Scotia Benchmark To
Account for Such Differences

Comment 28: Whether to Adjust the Nova
Scotia Benchmark To Account for Beetle-
Killed- and Fire-Killed Timber Harvested
in Alberta

Comment 29: Whether Nova Scotia’s Forest
Is Comparable to Alberta’s Forest

Comment 30: Whether the Tree Size in
Nova Scotia, as Measured by Diameter, Is
Comparable to Tree Size in Alberta

Comment 31: Whether SPF Species in
Nova Scotia Are Gomparable to SPF
Species in Alberta

Comment 32: Reliability of Nova Scotia
Private-Origin Standing Timber
Benchmark

H. Log Export Restraint Issues

Comment 33: Whether Commerce Should
Find Restrictions on Log Exports in
Alberta and New Brunswick to Be
Countervailable Subsidies

Comment 34: Whether the LER in British
Columbia Results in a Financial
Contribution

Comment 35: Whether the LER Has an
Impact in British Columbia

I. Purchase of Goods for MTAR Issues

Comment 36: Whether Benefits Under the
BC Hydro EPA Program Are Tied to West
Fraser’s Overall Production

Comment 37: Whether Commerce Properly
Calculated the Benefit Conferred Under
the BC Hydro EPAs

J. Grant Program Issues

e Federal

Comment 38: Whether the Green Jobs
Program Is Countervailable

o Alberta

Comment 39: Whether the AESO Load
Shedding Program Is Countervailable

e British Columbia

Comment 40: Whether the Purchase of
Carbon Offsets from Canfor Is
Countervailable

Comment 41: Whether British Columbia’s
Coloured Fuel Program Is
Countervailable

o New Brunswick

Comment 42: Whether Commerce Should
Continue to Find the Silviculture and
License Management Programs
Countervailable

Comment 43: Whether Commerce Should
Find LIREPP Countervailable

K. Tax and Other Revenue Forgone
Program Issues

e Federal

Comment 44: Whether the ACCA for Class
53 Assets Program Is Specific

Comment 45: Whether the AJCTC Is
Specific

Comment 46: Whether the CCA for Class 1
Assets Is Countervailable

Comment 47: Whether the Federal and
Provincial SR&ED Tax Credits Are
Specific

Comment 48: Whether the FLTC and PLTC
Are Countervailable

o Alberta

Comment 49: Whether the TEFU Program
Is Countervailable

Comment 50: Whether the Property Tax
EOA Is Countervailable

Comment 51: Whether Tax Savings Under
Alberta’s Schedule D Are
Countervailable

e British Columbia

Comment 52: Whether the CleanBC CIIP
and CIF Subprograms Are
Countervailable

Comment 53: Whether the IPTC Is
Countervailable

e New Brunswick

Comment 54: Whether the Gasoline and
Fuel Tax Program Provides a Financial
Contribution in the Form of Revenue
Forgone or Can Be Found Specific

Comment 55: Whether Commerce Correctly
Calculated the Benefit JDIL Received
from the Atlantic Investment Tax Credit

Comment 56: Whether the New Brunswick
R&D Tax Credit Is Specific

Comment 57: Whether Commerce Should
Find New Brunswick’s Property Tax
Incentives for Private Forest Producers
Program Countervailable

e Québec

Comment 58: Whether the Research
Consortium Tax Credit Is De Facto
Specific

Comment 59: Whether the Federal CCA for
Class 1 Assets and the ACCA for Class
29 and Class 53 Contain a Ministerial
Error

L. Company-Specific Issues

e Canfor

Comment 60: Whether Commerce Should
Correct a Ministerial Error in the British
Columbia Stumpage Calculations for
Canfor

Comment 61: Whether Commerce Should
Correct a Ministerial Error in the Federal
and British Columbia SR&ED Tax Credit
Programs

e West Fraser

Comment 62: Whether Commerce Correctly
Calculated West Fraser’s Benefit Under
the ACCA for Class 53 Assets Program

Comment 63: Whether To Revise West
Fraser’s Sales Denominators

Comment 64: Whether To Revise West
Fraser’s BC Stumpage and LER
Calculations

X. Recommendation

Appendix II

Non-Selected Exporters/Producers

1.

W

= O 0N ;U

11.
12.
13.

0752615 B.C Ltd; Fraserview
Remanufacturing Inc, DBA Fraserview
Cedar Products.

. 10104704 Manitoba Ltd O/A Woodstock

Forest Products.

. 1074712 BC Ltd. (Quadra Cedar)
. 5214875 Manitoba Ltd. (aka AM Lumber

Brokerage)

. AJ] Forest Products Ltd.

. Alpa Lumber Mills Inc.

. Andersen Pacific Forest Products Ltd.
. Antrim Cedar Corporation

. Aquila Cedar Products Ltd.

0. Arbec Lumber Inc. (aka Arbec Bois

Doeuvre Inc.)

Aspen Planers Ltd.

B&L Forest Products Ltd.

B.B. Pallets Inc. (aka Les Palettes B.B.
Inc.)

14. Babine Forest Products Limited

. Bakerview Forest Products Inc.

16. Barrette-Chapais Ltee
17. BarretteWood Inc.
18. Benoit & Dionne Produits Forestiers Ltee

(aka Benoit & Dionne Forest Products
Ltd.)

19. Blanchet Multi Concept Inc.
20. Bois Aise de Montreal Inc.

21.
22.

23.

Bois Bonsai Inc.

Bois D’oeuvre Cedrico Inc. (aka Cedrico
Lumber Inc.)

Bois Daaquam inc. (aka Daaquam Lumber
Inc.)

. Bois et Solutions Marketing SPEC, Inc.
(aka SPEC Wood & Marketing Solution or
SPEC Wood and Marketing Solutions
Inc.)

. Boisaco Inc.

26. Boscus Canada Inc.

27. Boucher Bros. Lumber Ltd.
28. BPWood Ltd.

29. Bramwood Forest Inc.

30. Brink Forest Products Ltd.

. Brunswick Valley Lumber Inc.
. Busque & Laflamme Inc.
. Canyon Lumber Company, Ltd.

34. CarlWood Lumber Ltd.

. Carrier & Begin Inc.

36. Carrier Forest Products Ltd.
37. Carrier Lumber Ltd.

38. Carter Forest Products Inc.

39. Cedarland Forest Products Ltd.
40. Cedarline Industries Ltd.

. Central Cedar Ltd.
. Central Forest Products Inc.
. Centurion Lumber Ltd.

44. Chaleur Forest Products Inc.

. Chaleur Forest Products LP.

46. Channel-ex Trading Corporation.

47. Clair Industrial Development Corp. Ltd.
48. Clermond Hamel Ltee.

49. CLG Enterprises Inc.

50. CNH Products Inc.

. Coast Clear Wood Ltd.
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52. Columbia River Shake & Shingle Ltd.;
Teal Cedar Products Ltd., dba The Teal
Jones Group.

53. Commonwealth Plywood Co. Ltd.

54. Conifex Fibre Marketing Inc.

55. Cowichan Lumber Ltd.

56. CS Manufacturing Inc., dba Cedarshed.

57. CWP—Industriel Inc.

58. Dakeryn Industries Ltd.

59. Decker Lake Forest Products Ltd.

60. Deep Cove Forest Products, Inc.

61. Delco Forest Products Ltd.

62. Delta Cedar Specialties Ltd.

63. Devon Lumber Co. Ltd.

64. DH Manufacturing Inc.

65. Doubletree Forest Products Ltd.

66. Downie Timber Ltd.

67. Dunkley Lumber Ltd.

68. EACOM Timber Corporation.

69. East Fraser Fiber Co. Ltd.

70. Edgewood Forest Products Inc.

71. ER Probyn Export Ltd.

72. Falcon Lumber Ltd.

73. Fontaine Inc.

74. Foothills Forest Products Inc.

75. Fraser Specialty Products Ltd.

76. FraserWood Industries Ltd.

77. Furtado Forest Products Ltd.

78. Gilbert Smith Forest Products Ltd.

79. Glandell Enterprises Inc.

80. Goldwood Industries Ltd.

81. Goodfellow Inc.

82. Gorman Bros. Lumber Ltd.

83. Greendale Industries Inc.

84. GreenFirst Forest Products (QC) Inc.

85. Greenwell Resources Inc.

86. Griff Building Supplies Ltd.

87. Groupe Crete Chertsey Inc.

88. Groupe Crete Division St-Faustin Inc.

89. Groupe Lebel Inc.

90. H.J. Crabbe & Sons Ltd.

91. Haida Forest Products Ltd.

92. Halo Sawmill Manufacturing Limited
Partnership.

93. Hornepayne Lumber LP.

94. Hudson Mitchell & Sons Lumber Inc.

95. Interfor Corporation.

96. Interfor Sales & Marketing Ltd.

97. Ivor Forest Products Ltd.

98. J&G Log Works Ltd.

99. J.H. Huscroft Ltd.

100. Jan Woodlands (2001) Inc.

101. Jasco Forest Products Ltd.

102. Jhajj Lumber Corporation.

103. Kalesnikoff Lumber Co. Ltd.

104. Kebois Ltee/Ltd.

105. Kelfor Industries Ltd.

106. Kermode Forest Products Ltd.

107. Keystone Timber Ltd.

108. Lafontaine Lumber Inc.

109. Langevin Forest Products Inc.

110. Lecours Lumber Co. Limited.

111. Leisure Lumber Ltd.

112. Les Bois d’oeuvre Beaudoin Gauthier
Inc.

113. Les Bois Martek Lumber.

114. Les Chantiers de Chibougamau Ltd./
Ltee.

115. Les Industries P.F. Inc.

116. Les Produits Forestiers D&G Ltee (aka
D&G Forest Products Ltd.)

117. Les Produits Forestiers Sitka Inc. (aka
Sitka Forest Products Inc.)

118. Leslie Forest Products Ltd.

119. Lignum Forest Products LLP.

120. Linwood Homes Ltd.

121.
122.
123.
124.
125.

126.
127.
128.
129.
130.
131.
132.
133.
134.
135.
136.
137.
138.
139.
140.
141.
142.
143.
144.

145.

146.
147.
148.

149.

150.
151.
152.
153.
154.
155.
156.
157.
158.

159.
160.
161.
162.

163.

164.
165.
166.
167.
168.
169.
170.
171.
172.
173.
174.
175.
176.
177.
178.
179.
180.
181.
182.
183.
184.
185.

Lonestar Lumber Inc.

Lulumco Inc.

Magnum Forest Products, Ltd.
Maibec Inc.

Mainland Sawmill, a division of
Terminal Forest Products Ltd.
Manitou Forest Products Ltd.

Marcel Lauzon Inc.

Marwood Ltd.

Materiaux Blanchet Inc.

Metrie Canada Ltd.

Mid Valley Lumber Specialties Ltd.
Midway Lumber Mills Ltd.

Mill & Timber Products Ltd.

Millar Western Forest Products Ltd.
Mirax Lumber Products Ltd.

Mobilier Rustique (Beauce) Inc.
Monterra Lumber Mills Limited.
Morwood Forest Products Inc.
Multicedre ltee.

Murray Brothers Lumber Company Ltd.
Nakina Lumber Inc.

National Forest Products Ltd.
Nicholson and Cates Ltd.

NorSask Forest Products Limited
Partnership.

North American Forest Products Ltd.
(located in Abbotsford, British Columbia)
North Enderby Timber Ltd.
Northland Forest Products Ltd.
Olympic Industries, Inc.; Olympic
Industries Inc-Reman Code; Olympic
Industries ULC; Olympic Industries ULC
Reman; Olympic Industries ULC-Reman
Code.

Oregon Canadian Forest Products Inc.,
dba Oregon Canadian Forest Products.
Pacific Lumber Remanufacturing Inc.
Pacific Western Wood Works Ltd.
Parallel Wood Products Ltd.

Peak Industries (Cranbrook) Ltd.
Phoenix Forest Products Inc.

Pine Ideas Ltd.

Pioneer Pallet & Lumber Ltd.
Porcupine Wood Products Ltd.
Portbec Forest Products Ltd. (aka Les
Produits Forestiers Portbec Ltee)
Power Wood Corp.

Precision Cedar Products Corp.
Produits Forestiers Petit Paris Inc.
Produits forestiers Temrex, s.e.c. (aka
Temrex Forest Products LP)

Produits Matra Inc.; Sechoirs de Beauce
Inc.

Promobois G.D.S. Inc.

Rayonier A.M. Canada GP.

Rembos Inc.

Rene Bernard inc.

Resolute FP Canada Inc.

Rielly Industrial Lumber Inc.

River City Remanufacturing Inc.

S&R Sawmills Ltd.

San Group.

San Industries Ltd.

Sawarne Lumber Co. Ltd.

Scierie Alexandre Lemay & Fils Inc.
Scierie St-Michel Inc.

Scierie West Brome Inc.

Scott Lumber Sales Ltd.

Shakertown Corp.

Sigurdson Forest Products Ltd.
Sinclar Group Forest Products Ltd.
Skana Forest Products Ltd.

Skeena Sawmills Ltd.

South Beach Trading Inc.

South Coast Reman Ltd.

186. Southcoast Millwork Ltd.

187. Specialiste du Bardeau de Cedre Inc.
(aka SBC)

188. Spruceland Millworks Inc.

189. Sundher Timber Products Inc.

190. Surrey Cedar Ltd.

191. Taan Forest Limited Partnership (aka
Taan Forest Products)

192. Taiga Building Products Ltd.

193. Tall Tree Lumber Company

194. Tenryu Canada Corporation

195. Terminal Forest Products Ltd.

196. TG Wood Products.

197. The Wood Source Inc.

198. Tolko Industries Ltd.; Tolko Marketing

and Sales Ltd.

Top Quality Lumber Ltd.

200. Trans-Pacific Trading Ltd.

201. Triad Forest Products Ltd.

202. Twin Rivers Paper Co. Inc.

203. Tyee Timber Products Ltd.

204. Usine Sartigan Inc.

205. Vaagen Fibre Canada, ULC.

206. Vancouver Specialty Cedar Products

Ltd.

Vanderhoof Specialty Wood Products

Ltd.

208. Visscher Lumber Inc.

209. W.I. Woodtone Industries Inc.

210. West Bay Forest Products Ltd.

211. Western Forest Products Inc.

212. Western Lumber Sales Limited.

213. Westminster Industries Ltd.

214. Weston Forest Products Inc.

215. Weyerhaeuser Co.

216. White River Forest Products L.P.

217. Woodline Forest Products Ltd.

218. Woodstock Forest Products.

219. Woodtone Specialties Inc.

[FR Doc. 2023-16297 Filed 7-31-23; 8:45 am]

BILLING CODE 3510-DS-P

199.

207.

DEPARTMENT OF COMMERCE

International Trade Administration
[A-122-857]

Certain Softwood Lumber Products
From Canada: Final Results of
Antidumping Duty Administrative
Review and Final Determination of No
Shipments; 2021

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The U.S. Department of
Commerce (Commerce) determines that
producers and/or exporters subject to
this administrative review made sales of
subject merchandise at less than normal
value during the period of review (POR),
January 1, 2021, through December 31,
2021.

DATES: Applicable August 1, 2023.

FOR FURTHER INFORMATION CONTACT: ]eff
Pedersen (Canfor), Maisha Cryor (West
Fraser), Zachary Shaykin (PMS
Allegation) AD/CVD Operations, Office
IV, Enforcement and Compliance,
International Trade Administration,
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U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—-2769,
(202) 482-5831, and (202) 482-2638,
respectively.

SUPPLEMENTARY INFORMATION:

Background

Commerce published the Preliminary
Results on January 27, 2023.1 This
review covers 291 producers/exporters
of subject merchandise, including two
mandatory respondents, Canfor 2 and
West Fraser.3 For events subsequent to
the Preliminary Results, see the Issues
and Decision Memorandum.4 The final
weighted-average dumping margins are
listed below in the ‘“Final Results of
Review” section of this notice.
Commerce conducted this
administrative review in accordance
with section 751(a) of the Tariff Act of
1930, as amended (the Act).

Scope of the Order

The product covered by this review is
softwood lumber from Canada. For a full
description of the scope, see the Issues
and Decision Memorandum.

Analysis of Comments Received

All issues raised in the case briefs
filed in this administrative review are
addressed in the Issues and Decision
Memorandum. A list of the topics
discussed in the Issues and Decision
Memorandum is included in Appendix
I of this notice. The Issues and Decision
Memorandum is a public document and
is available electronically via
Enforcement and Compliance’s
Antidumping and Countervailing Duty
Centralized Electronic Services System
(ACCESS). ACCESS is available to
registered users at https://
access.trade.gov. In addition, a complete
version of the Issues and Decision
Memorandum is also accessible on the
internet at https://access.trade.gov/
public/FRNoticesListLayout.aspx.

Changes Since the Preliminary Results

Based on our review of the record and
comments received from interested
parties, we made the following changes
to the Preliminary Results:

e Corrected an error with our
calculation of West Fraser’s byproduct
offset;

o Adjusted West Fraser’s cost of
manufacturing to account for inputs
obtained from affiliated parties;

¢ Adjusted West Fraser’s general and
administrative expenses to account for
underlying producer ratios of the
collapsed entity.

e Removed certain freight expenses
from the calculation of West Fraser’s
home market prices.

e Adjusted Canfor’s purchases of
electricity from an affiliate.

e Revised the review-specific rate for
non-selected respondents.

Use of Adverse Facts Available

Pursuant to sections 776(a) and (b) of
the Act, and for the reasons explained
in the Issues and Decision
Memorandum, we applied certain
changes to West Fraser’s margin
calculation based on the use of partial
facts available with an adverse
inference.

Final Results of Review

As aresult of this administrative
review, we are assigning the following
weighted-average dumping margins to
the manufacturers/exporters listed
below for the POR, January 1, 2021,
through December 31, 2021:

Weighted-average
Exporter/producer dumping margin
(percent)
Canfor Corporation/Canadian Forest Products Ltd./Canfor Wood Products Marketing Ltd ...........ccccoriiiinieiineeieneeeeeeee 5.25
West Fraser Mills Ltd., Blue Ridge Lumber Inc./Manning Forest Products Ltd./and Sundre Forest Products Inc 6.96
NON-SEIECIEA COMPANIES S ...ttt b e a e bt b e bt b e st bt et e eb e eae e e bt e e e e eh e e s e e eheeh s e bt e he e b e eas et e nas et e naeennenneennene 6.20

Assessment Rates

Pursuant to section 751(a)(2)(A) of the
Act and 19 CFR 351.212(b)(1),
Commerce shall determine, and U.S.
Customs and Border Protection (CBP)
shall assess, antidumping duties on all
appropriate entries of subject
merchandise in accordance with the
final results of this review.

We intend to calculate importer- (or
customer-) specific assessment rates on
the basis of the ratio of the total amount
of antidumping duties calculated for
each importer’s (or customer’s)
examined sales and the total entered
value of the sales in accordance with 19
CFR 351.212(b)(1). Where an importer-

1 See Certain Softwood Lumber Products from
Canada: Preliminary Results of Antidumping Duty
Administrative Review, 88 FR 5306 (January 27,
2023) (Preliminary Results), and accompanying
Preliminary Decision Memorandum (PDM).

2 As described in the Preliminary Results PDM,
we have treated Canfor Corporation, Ganadian
Forest Products Ltd., and Canfor Wood Products
Marketing Ltd. (collectively, Canfor) as a single
entity. See Preliminary Results PDM at 5.

(or customer-) specific rate is zero or de
minimis within the meaning of 19 CFR
351.106(c)(1), we will instruct CBP to
liquidate the appropriate entries
without regard to antidumping duties.

Generally, when calculating margins
for non-selected respondents,
Commerce looks to section 735(c)(5) of
the Act for guidance, which provides
instructions for calculating the all-
others rate in an investigation. Section
735(c)(5)(A) of the Act provides that
when calculating the all-others rate,
Commerce will exclude any zero and de
minimis weighted-average dumping
margins, as well as any weighted-
average dumping margins based on total

3 As described in the Preliminary Results PDM,
we have treated West Fraser Mills Ltd., Blue Ridge
Lumber Inc., Manning Forest Products Ltd., and
Sundre Forest Products Inc. (collectively, West
Fraser) as a single entity. See Preliminary Results
PDM at 5-6.

4 See Memorandum, “Issues and Decision
Memorandum for the Final Results of the 2021
Administrative Review of the Antidumping Duty
Order on Certain Softwood Lumber Products from

facts available. Accordingly,
Commerce’s usual practice has been to
average the margins for selected
respondents, excluding margins that are
zero, de minimis, or based entirely on
facts available.

In this review, we calculated a
weighted-average dumping margin of
5.25 percent for Canfor and 6.96 percent
for West Fraser. In accordance with
section 735(c)(5)(A) of the Act,
Commerce assigned the weighted-
average of these two calculated
weighted-average dumping margins to
the non-selected companies in these
final results, based on their publicly
ranged sales data.® Accordingly, we

Canada,” dated concurrently with, and hereby
adopted by, this notice (Issues and Decision
Memorandum).

5 See Appendix II of this notice for a list of the
non-selected respondent companies.

6 See Memorandum, ‘‘Calculation of the Rate for
Non-Selected Respondents,” dated concurrently
with this notice. A list of the non-selected
companies under review is included as Appendix
1L
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have applied a rate of 6.20 percent to
the non-selected companies.” A list of
all non-selected companies is included
in Appendix II.

Commerce’s “reseller policy” will
apply to entries of subject merchandise
during the POR produced by companies
included in these final results of review
for which the reviewed companies did
not know that the merchandise they
sold to the intermediary (e.g., a reseller,
trading company, or exporter) was
destined for the United States. In such
instances, we will instruct CBP to
liquidate unreviewed entries at the all-
others rate if there is no rate for the
intermediate company(ies) involved in
the transaction.8

The final results of this administrative
review shall be the basis for the
assessment of antidumping duties on
entries of merchandise under review
and for future cash deposits of estimated
duties, where applicable. Commerce
intends to issue assessment instructions
to CBP no earlier than 41 days after the
date of publication of the final results of
this review in the Federal Register, in
accordance with 19 CFR 356.8(a).

Cash Deposit Requirements

The following cash deposit
requirements will be effective for all
shipments of subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the
publication date of these final results, as
provided by section 751(a)(2)(C) of the
Act: (1) the cash deposit rate for the
companies under review will be equal
to the weighted-average dumping
margin listed above in the “Final
Results of Review” section; (2) for
merchandise exported by producers or
exporters not covered in this review but
covered in a previously completed
segment of this proceeding, the cash
deposit rate will continue to be the
company-specific rate published in the
final results for the most recent period
in which that producer or exporter
participated; (3) if the exporter is not a
firm covered in this review or in any
previous segment of this proceeding, but
the producer is, then the cash deposit
rate will be that established for the
producer of the merchandise in these
final results of review or in the final
results for the most recent period in
which that producer participated; and
(4) if neither the exporter nor the
producer is a firm covered in this
review or in any previously completed
segment of this proceeding, then the

7Id.

8For a full discussion of this practice, see
Antidumping and Countervailing Duty Proceedings:
Assessment of Antidumping Duties, 68 FR 23954
(May 6, 2003).

cash deposit rate will be 6.58 percent ad
valorem, the all-others rate established
in the less than fair value investigation.?
These cash deposit requirements, when
imposed, shall remain in effect until
further notice.

Notification to Importers

This notice serves as a final reminder
to importers of their responsibility
under 19 CFR 351.402(f)(2) to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this POR. Failure to comply with
this requirement could result in
Commerce’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of doubled antidumping duties.

Notification Regarding Administrative
Protective Order

This notice is the only reminder to
parties subject to the administrative
protective order (APO) of their
responsibility concerning the return or
destruction of proprietary information
disclosed under the APO in accordance
with 19 CFR 351.305(a)(3), which
continues to govern business
proprietary information in this segment
of the proceeding. Timely written
notification of the return or destruction
of APO materials, or conversion to
judicial protective order, is hereby
requested. Failure to comply with the
regulations and the terms of an APO is
a violation subject to sanction.

Notification to Interested Parties

We are issuing and publishing these
final results and this notice in
accordance with sections 751(a)(1) and
777(1)(1) of the Act, and 19 CFR
351.213(h).

Dated: July 26, 2023.
Abdelali Elouaradia,

Deputy Assistant Secretary for Enforcement
and Compliance.

Appendix I

List of Topics Discussed in the Issues and
Decision Memorandum

I. Summary
II. Background
II. Scope of the Order
IV. Discussion of the Issues
Comment 1: Particular Market Situation
(PMS) Allegation
Comment 2: The Cohen’s d Test is Not
Contrary to Law
Comment 3: Whether Commerce Failed To
Consider Qualitative Factors in

9 See Certain Softwood Lumber Products from
Canada: Final Affirmative Determination of Sales at
Less Than Fair Value and Affirmative Final
Determination of Critical Circumstances, 82 FR
51806 (November 8, 2017).

Determining Whether Price Differences
Were Significant in Differential Pricing
Analysis

Comment 4: Whether Commerce Erred in
Finding a Pattern of U.S. Prices That
Differ Significantly Among Purchasers,
Regions, or Periods of Time

Comment 5: Whether the A-to-A Method
Accounts for the Identified Price
Differences in Applying the “Meaningful
Difference” Test

Comment 6: Zeroing

Comment 7: Whether the Cohen’s d Test
Results in Double Counting

Comment 8: Whether It Was Proper Not To
Have Adjusted U.S. Price by
Countervailing Duties

Comment 9: Whether Commerce Should
Adjust West Fraser’s General &
Administrative (G&A) Expense Ratio

Comment 10: Whether Commerce Should
Make Certain Revisions to West Fraser’s
Byproduct Offset Calculation

Comment 11: Whether Commerce Should
Further Adjust West Fraser’'s COM to
Account for Inputs Obtained From
Affiliated Parties

Comment 12: Whether Commerce Should
Disallow West Fraser’s Claimed
Adjustment for “Other Freight Charges”
Incurred in Canada

Comment 13: Whether Commerce Used the
Proper Market Price for Canfor’s Wood
Chip Sales

Comment 14: Whether Commerce Should
Adjust the Reported Cost of Electricity at
Canfor’s Prince George (PG) Sawmill

Comment 15: Whether Commerce Properly
Determined Canfor’s G&A Expense Ratio

Comment 16: Whether Commerce Should
Correct the Rate Assigned to Non-
Selected Respondents

V. Recommendation

Appendix IT

Non-Selected Exporters/Producers

1. 0752615 B.C Ltd./752615 B.C Ltd./
Fraserview Remanufacturing Inc, DBA
Fraserview Cedar Products

2. 10104704 Manitoba Ltd O/A Woodstock
Forest Products

3.1074712 BC Ltd./DBA Quadra Cedar

4. 5214875 Manitoba Ltd.

5. 54 Reman

6. 9224-5737 Quebec Inc. (aka A.G. Bois)

7. AA Trading Ltd.

8. Absolute Lumber Products Ltd.

9. Adwood Manufacturing Ltd.

10. AJ Forest Products Ltd.

11. Aler Forest Products Ltd.

12. All American Forest Products Inc.

13. Alpa Lumber Mills Inc.

14. Andersen Pacific Forest Products Ltd.

15. Anglo American Cedar Products Ltd.;
Anglo-American Cedar Products Ltd.

16. Antrim Cedar Corporation

17. Aquila Cedar Products Ltd.

18. Arbec Lumber Inc. (aka Arbec Bois
Doeuvre Inc.)

19. Aspen Planers Ltd.

20. B&L Forest Products Ltd.

21. B.B. Pallets Inc. (aka Les Palettes B.B.
Inc.)

22. Babine Forest Products Limited
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23. Bakerview Forest Products Inc.

24. Bardobec Inc.

25. Barrette-Chapais Ltee

26. BarretteWood Inc.

27. Benoit & Dionne Produits Forestiers Ltee
(aka Benoit & Dionne Forest Products
Ltd.)

28. Best Quality Cedar Products Ltd.

29. Blanchet Multi Concept Inc.

30. Blanchette & Blanchette Inc.

31. Bois Aise de Montreal Inc.

32. Bois Bonsai Inc.

33. Bois Daaquam inc. (aka Daaquam Lumber
Inc.)

34. Bois D’oeuvre Cedrico Inc. (aka Cedrico
Lumber Inc.)

35. Bois et Solutions Marketing SPEC, Inc.
(aka SPEC Wood & Marketing Solution or
SPEC Wood and Marketing Solutions
Inc.)

36. Boisaco Inc.

37. Boscus Canada Inc.

38. Boucher Bros. Lumber Ltd.

39. BPWood Ltd.

40. Bramwood Forest Inc.

41. Brink Forest Products Ltd.

42. Brunswick Valley Lumber Inc.

43. Burrows Lumber (CD) Ltd., Theo A.
Burrows Lumber Company Limited

44. Busque & Laflamme Inc.

45. Campbell River Shake & Shingle Co. Ltd.

46. Canada Pallet Gorp.

47. Canasia Forest Industries Ltd.

48. Canyon Lumber Company Ltd.

49. Careau Bois inc.

50. CarlWood Lumber Ltd.

51. Carrier & Begin Inc.

52. Carrier Forest Products Ltd.

53. Carrier Lumber Ltd.

54. Carter Forest Products Inc.

55. Cedar Island Forest Products Ltd.

56. Cedar Valley Holdings Ltd.

57. Cedarcoast Lumber Products

58. Cedarland Forest Products Ltd.

59. Cedarline Industries Ltd.

60. Central Cedar Ltd.

61. Central Forest Products Inc.

62. Centurion Lumber Ltd.

63. Chaleur Forest Products Inc.

64. Chaleur Forest Products LP

65. Channel-ex Trading Corporation

66. CHAP Alliance Inc.10

67. Clair Industrial Development Corp. Ltd.

68. Clermond Hamel Ltee

69. CLG Enterprises Inc.

70. CNH Products Inc.

71. Coast Clear Wood Ltd.

72. Coast Mountain Cedar Products Ltd.

73. Columbia River Shake & Shingle Ltd./
Teal Cedar Products Ltd., DBA the Teal
Jones Group.

74. Commonwealth Plywood Co. Ltd.

75. Comox Valley Shakes (2019) Ltd.

76. Conifex Fibre Marketing Inc.

77. Coulson Manufacturing Ltd.

100n August 26, 2021 Commerce published the
final results of a changed circumstances review
determining that CHAP Alliance, Inc. (CHAP) is the
successor-in-interest to L’Atelier de Réadaptation
au Travil de Beauce Inc. (L’Atelier). See Certain
Softwood Lumber Products from Canada: Notice of
Final Results of Antidumping Duty Changed
Circumstances Review, 86 FR 47621 (August 26,
2021). We intend to liquidate all entries by L’Atelier
based on the final results, but revise the cash
deposit rate to apply to CHAP.

78. Cowichan Lumber Ltd.

79. CS Manufacturing Inc. (dba Cedarshed)

80. CWP—Industriel Inc.

81. CWP—Montreal Inc.

82. D & D Pallets Ltd.

83. Dakeryn Industries Ltd.

84. Decker Lake Forest Products Ltd.

85. Deep Cove Forest Products, Inc.

86. Delco Forest Products Ltd.

87. Delta Cedar Specialties Ltd.

88. Devon Lumber Co. Ltd.

89. DH Manufacturing Inc.

90. Direct Cedar Supplies Ltd.

91. Distribution Rioux Inc.

92. Doubletree Forest Products Ltd.

93. Downie Timber Ltd.

94. Dunkley Lumber Ltd.

95. EACOM Timber Corporation

96. East Fraser Fiber Co. Ltd.

97. Edgewood Forest Products Inc.

98. Elrod Cartage Ltd.

99. ER Probyn Export Ltd.

100. Falcon Lumber Ltd.

101. Fontaine Inc.

102. Foothills Forest Products Inc.

103. Resolute Growth Canada Inc.;

Forest Products Mauricie LP,

Société en commandite Scierie

Opitciwan; Resolute-LP Engineered

Wood Larouche Inc.; Resolute-LP

Engineered Wood St-Prime Limited

Partnership; Resolute FP Canada

Inc.

Fraser Specialty Products Ltd.

FraserWood Industries Ltd.

Furtado Forest Products Ltd.

Glandell Enterprises Inc.

108. Goldband Shake & Shingle Ltd.

109. Goldwood Industries Ltd.

110. Goodfellow Inc.

111. Gorman Bros. Lumber Ltd.

112. Greendale Industries Inc.

113. GreenFirst Forest Products (QC)
Inc.

114. Greenwell Resources Inc.

115. Griff Building Supplies Ltd.

116. Groupe Crete Chertsey Inc.

117. Groupe Crete Division St-Faustin
Inc.

118. Groupe Lebel Inc.

119. Groupe Lignarex Inc.

120. H.J. Crabbe & Sons Ltd.

121. Haida Forest Products Ltd.

122. Halo Sawmill, a division of Delta
Cedar Specialties Ltd./Halo
Sawmill Manufacturing Limited
Partnership

123. Hampton Tree Farms, LLC (dba
Hampton Lumber Sales Canada)

124. Hornepayne Lumber LP

125. Hudson Mitchell & Sons Lumber
Inc.

126. Hy Mark Wood Products Inc.

127. Imperial Cedar Products Ltd.

128. Independent Building Materials
Distribution Inc.

129. Interfor Corporation/Interfor Sales
& Marketing Ltd.11

104.
105.
106.
107.

111n the previous review, in the ACE module

Interfor Corporation and Interfor Sales & Marketing

130. Intertran Holdings Ltd. (dba
Richmond Terminal)

131. Island Cedar Products Ltd.

132. Ivor Forest Products Ltd.

133. J&G Log Works Ltd.

134. ].D. Irving, Limited

135. J.H. Huscroft Ltd.

136. Jan Woodlands (2001) Inc.

137. Jasco Forest Products Ltd.

138. Jazz Forest Products Ltd.

139. Jhajj Lumber Corporation

140. Kalesnikoff Lumber Co. Ltd.

141. Kan Wood Ltd.

142. Kebois Ltee; Kebois Ltd.

143. Kelfor Industries Ltd.

144. Kermode Forest Products Ltd.

145. Keystone Timber Ltd.

146. Lafontaine Lumber Inc.

147. Langevin Forest Products Inc.

148. Lecours Lumber Co. Limited

149. Leisure Lumber Ltd.

150. Les Bardeaux Lajoie Inc.

151. Les Bois d’oeuvre Beaudoin
Gauthier inc.

152. Les Bois Martek Lumber

153. Les Bois Traites M.G. Inc.

154. Les Chantiers de Chibougamau
Ltd.; Les Chantiers de Chibougamau
Ltd.

155. Les Industries P.F. Inc.

156. Les Produits Forestiers D&G Ltee;

D&G Forest Products Ltd.

Les Produits Forestiers Sitka Inc.

(aka Sitka Forest Products Inc.)

158. Leslie Forest Products Ltd.

159. Lignum Forest Products LLP

160. Linwood Homes Ltd.

161. Lonestar Lumber Inc.

162. Lulumco Inc.

163. Magnum Forest Products Ltd.

164. Maibec Inc.

165. Mainland Sawmill, a division of
Terminal Forest Products

166. Manitou Forest Products Ltd.

167. Marcel Lauzon Inc.

168. Marwood Ltd.

169. Materiaux Blanchet Inc.

170. Metrie Canada Ltd.

171. Mid Valley Lumber Specialties Ltd.

172. Midway Lumber Mills Ltd.

173. Mill & Timber Products Ltd.

174. Millar Western Forest Products Ltd.

175. Mirax Lumber Products Ltd.

176. Mobilier Rustique (Beauce) Inc.

177. Modern Terminal Ltd.

178. Monterra Lumber Mills Limited

179. Morwood Forest Products Inc.

180. Multicedre Ltee

157.

Ltd. were set up with different company numbers,
i.e., A—122-857-118 and A-122-857-299. In the
instant review, Interfor Corporation and Interfor
Sales & Marketing Ltd. have stated that both Interfor
Corporation and Interfor Sales & Marketing export
lumber produced by Interfor Corporation. See
Interfor Corporation and Interfor Sales & Marketing
Ltd.’s Letter, “Comments in Response to
Commerce’s Request for Clarification of the Review
Requests,” dated February 14, 2022. Therefore, for
the final results, we will combine both company
names under one company number.
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181. Murray Brothers Lumber Company  232. Sechoirs de Beauce Inc. 281. Westminster Industries Ltd.
Ltd. 233. Shakertown Corp. 282. Weston Forest Products Inc.
182. Nagaard Sawmill Ltd. 234. Sigurdson Forest Products Ltd. 283. Weyerhaeuser Co.
183. Nakina Lumber Inc. 235. Silvaris Corporation 284. White River Forest Products L.P.
184. National Forest Products Ltd. 236. Sinclar Group Forest Products Ltd. ~ 285. Winton Homes Ltd.
185. Nicholson and Cates Ltd. 237. Skana Forest Products Ltd. 286. Woodline Forest Products Ltd.
186. Nickel Lake Lumber 238. Skeena Sawmills Ltd. 287. Woodstock Forest Products
187. Norsask Forest Products Inc. 239. Sonora Logging Ltd. 288. Woodtone Specialties Inc.
188. Norsask Forest Products Limited 240. Source Forest Products 289. WWW Timber Products Ltd.
Partnership 241. South Beach Trading Inc. [FR Doc. 2023-16298 Filed 7-31-23; 8:45 am|
189. North American Forest Products 242. South Coast Reman Ltd./ BILLING CODE 3510-DS-P
Ltd. (located in Abbotsford, British Southcoast Millwork Ltd.13
Columbia) 243. South Fraser Container Terminals
190. North American Forest Products 244. Specialiste du Bardeau de Cedre DEPARTMENT OF COMMERCE
Etrihg‘?vciiﬁd in Saint-Quentin, New acdiglﬁgﬁlsl%té)du Bardeau de International Trade Administration
191. North Enderbv Timber Ltd. 245, Spruceland Millworks Inc. . -
192. Northland F01¥est Products Ltd. 246. SFHT Lumber Canada Ltd. :;]ét‘llia;::: of Five-Year (Sunset)
193. NSC Lumber Ltd. 247. Suncoast Industries Inc.
194. Olympic Industries Inc. 248. Suncoh Custom Lumber Ltd. AGENCY: Enforcement and Compliance,
195. Olympic Industries ULC 249. Sundher Timber Products Inc. International Trade Administration,
196. Oregon Canadian Forest Products; ~ 250. Surplus G Rioux Department of Commerce.
Oregon Canadian Forest Products 251. Sur.rey Cedar Ltd. SUMMARY: In accordance with the Tariff
Inc. 252, Sw1ftwood.F0rest Products Ltd. Act of 1930, as amended (the Act), the
197. Pacific Coast Cedar Products Ltd. 253. T&P Truckmg. Lt.d- ) U.S. Department of Commerce
198. Pacific Lumber Remanufacturing 254. Taan Forest Limited Partnership (Commerce) is automatically initiating

Inc.

199. Pacific Pallet Ltd.

200. Pacific Western Wood Works Ltd.

201. PalletSource Inc.

202. Parallel Wood Products Ltd.

203. Pat Power Forest Products

Corporation
Peak Industries (Cranbrook) Ltd.
Phoenix Forest Products Inc.
Pine Ideas Ltd.

Pioneer Pallet & Lumber Ltd.
Porcupine Wood Products Ltd.

. Portbec Forest Products Ltd (aka
Les Produits Forestiers Portbec
Ltée)

210. Power Wood Corp.

211. Precision Cedar Products Corp.

212. Prendiville Industries Ltd. (aka

Kenora Forest Products)
Produits Forestiers Petit Paris Inc.

214. Produits Matra Inc.

215. Promobois G.D.S. Inc.

216. Rayonier A.M. Canada GP

217. Rembos Inc.

218. Rene Bernard Inc.

219. Rick Dubois

220. Rielly Industrial Lumber Inc.

221. River City Remanufacturing Inc.

222. S&R Sawmills Ltd.

223. S&W Forest Products Ltd.

224. San Group

225. San Industries Ltd.

226. Sapphire Lumber Company

227. Sawarne Lumber Co. Ltd.

228. Scierie Alexandre Lemay & Fils

Inc.

229. Scierie St-Michel Inc.

230. Scierie West Brome Inc.

231. Scott Lumber Sales/Scott Lumber

Sales Ltd.12

204.
205.
206.
207.
208.
209

213.

12 See Scott Lumber Sales Letter, ‘“Requests for
Clarifications of Review Requests,” dated February

(aka Taan Forest Products)
255. Taiga Building Products Ltd.
256. Tall Tree Lumber Company
257. Temrex Forest Products LP;

Produits Forestiers Temrex SEC.
258. Tenryu Canada Corporation
259. Terminal Forest Products Ltd.
260. TG Wood Products
261. The Wood Source Inc.
262. Tolko Industries Ltd.; Tolko
Marketing and Sales Ltd.; Gilbert
Smith Forest Products Ltd.
Top Quality Lumber Ltd.
Trans-Pacific Trading Ltd.
Triad Forest Products Ltd.
Twin Rivers Paper Co. Inc.
267. Tyee Timber Products Ltd.
268. Usine Sartigan Inc.
269. Vaagen Fibre Canada ULC
270. Valley Cedar 2 Inc.
271. Vancouver Specialty Cedar
Products Ltd.
Vanderhoof Specialty Wood
Products Ltd.
Visscher Lumber Inc.
W.I. Woodtone Industries Inc.
Waldun Forest Product Sales Ltd.
Watkins Sawmills Ltd.
West Bay Forest Products Ltd.
Western Forest Products Inc.
Western Lumber Sales Limited
Western Timber Products, Inc.

263.
264.
265.
266.

272.

273.
274.
275.
276.
277.
278.
279.
280.

10, 2022, in which Scott Lumber Sales confirmed

that its complete name is Scott Lumber Sales Ltd.

13 Patrick Lumber submitted information that
South Coast Reman Ltd. and Southcoast Millwork
Ltd. are the same company. See Patrick Lumber’s
Letter, “Patrick Lumber Company Response to
Request for Clarification of Review Request,” dated
February 14, 2022; see also Patrick Lumber’s Letter,
“Company Request for Administrative Review (1/1/
2021-12/31/2021),” dated January 31, 2022. We
have added Southcoast Millwork Ltd. to the ACE
module for case number A-122-857-322.

the five-year reviews (Sunset Reviews)
of the antidumping duty and
countervailing duty (AD/CVD) order(s)
and suspended investigation(s) listed
below. The U.S. International Trade
Commission (ITC) is publishing
concurrently with this notice its notice
of Institution of Five-Year Reviews
which covers the same order(s) and
suspended investigation(s).

DATES: Applicable August 1, 2023.

FOR FURTHER INFORMATION CONTACT:
Commerce official identified in the
Initiation of Review section below at
AD/CVD Operations, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230. For
information from the ITC, contact Mary
Messer, Office of Investigations, U.S.
International Trade Commission at (202)
205-3193.

SUPPLEMENTARY INFORMATION:

Background

Commerce’s procedures for the
conduct of Sunset Reviews are set forth
in its Procedures for Conducting Five-
Year (Sunset) Reviews of Antidumping
and Countervailing Duty Orders, 63 FR
13516 (March 20, 1998) and 70 FR
62061 (October 28, 2005). Guidance on
methodological or analytical issues
relevant to Commerce’s conduct of
Sunset Reviews is set forth in
Antidumping Proceedings: Calculation
of the Weighted-Average Dumping
Margin and Assessment Rate in Certain
Antidumping Duty Proceedings; Final
Modification, 77 FR 8101 (February 14,
2012).
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Initiation of Review initiating the Sunset Reviews of the

In accordance with section 751(c) of following A,D and. CYD ord.ers and
the Act and 19 CFR 351.218(c), we are suspended investigation(s):

DOC case No. ITC case No. Country Product Commerce contact
A-570-067 ............ 731-TA-1394 China .....cccevvvreene Forged Steel Fittings (1st Review) ...... Mary Kolberg (202) 482-1785.
A-475-839 ............ 731-TA-1395 taly ..o Forged Steel Fittings (2nd Review) .... | Mary Kolberg (202) 482—-1785.
A-583-863 ............ 731-TA-1396 Taiwan .........c....... Forged Steel Fittings (1st Review) ...... Mary Kolberg (202) 482-1785.
C-570-068 ............ 701-TA-589 China ....coceveviiene Forged Steel Fittings (1st Review) ...... Mary Kolberg (202) 482-1785.

Filing Information

As a courtesy, we are making
information related to sunset
proceedings, including copies of the
pertinent statute and Commerce’s
regulations, Commerce’s schedule for
Sunset Reviews, a listing of past
revocations and continuations, and
current service lists, available to the
public on Commerce’s website at the
following address: https://
enforcement.trade.gov/sunset/. All
submissions in these Sunset Reviews
must be filed in accordance with
Commerce’s regulations regarding
format, translation, and service of
documents. These rules, including
electronic filing requirements via
Enforcement and Compliance’s
Antidumping and Countervailing Duty
Centralized Electronic Service System
(ACCESS), can be found at 19 CFR
351.303.

In accordance with section 782(b) of
the Act, any party submitting factual
information in an AD/CVD proceeding
must certify to the accuracy and
completeness of that information.
Parties must use the certification
formats provided in 19 CFR 351.303(g).
Commerce intends to reject factual
submissions if the submitting party does
not comply with applicable revised
certification requirements.

Letters of Appearance and
Administrative Protective Orders

Pursuant to 19 CFR 351.103(d),
Commerce will maintain and make
available a public service list for these
proceedings. Parties wishing to
participate in any of these five-year
reviews must file letters of appearance
as discussed at 19 CFR 351.103(d). To
facilitate the timely preparation of the
public service list, it is requested that
those seeking recognition as interested
parties to a proceeding submit an entry
of appearance within 10 days of the
publication of the Notice of Initiation.
Because deadlines in Sunset Reviews
can be very short, we urge interested
parties who want access to proprietary
information under administrative
protective order (APO) to file an APO
application immediately following

publication in the Federal Register of
this notice of initiation. Commerce’s
regulations on submission of proprietary
information and eligibility to receive
access to business proprietary
information under APO can be found at
19 CFR 351.304-306. Note that
Commerce has temporarily modified
certain of its requirements for serving
documents containing business
proprietary information, until further
notice.?

Information Required From Interested
Parties

Domestic interested parties, as
defined in section 771(9)(C), (D), (E), (F),
and (G) of the Act and 19 CFR
351.102(b), wishing to participate in a
Sunset Review must respond not later
than 15 days after the date of
publication in the Federal Register of
this notice of initiation by filing a notice
of intent to participate. The required
contents of the notice of intent to
participate are set forth at 19 CFR
351.218(d)(1)(ii). In accordance with
Commerce’s regulations, if we do not
receive a notice of intent to participate
from at least one domestic interested
party by the 15-day deadline, Commerce
will automatically revoke the order
without further review.2

If we receive an order-specific notice
of intent to participate from a domestic
interested party, Commerce’s
regulations provide that all parties
wishing to participate in a Sunset
Review must file complete substantive
responses not later than 30 days after
the date of publication in the Federal
Register of this notice of initiation. The
required contents of a substantive
response, on an order-specific basis, are
set forth at 19 CFR 351.218(d)(3). Note
that certain information requirements
differ for respondent and domestic
parties. Also, note that Commerce’s
information requirements are distinct
from the ITC ’s information
requirements. Consult Commerce’s
regulations for information regarding

1 See Temporary Rule Modifying AD/CVD Service
Requirements Due to COVID-19; Extension of
Effective Period, 85 FR 41363 (July 10, 2020).

2 See 19 CFR 351.218(d)(1)(iii).

Commerce’s conduct of Sunset Reviews.
Consult Commerce’s regulations at 19
CFR part 351 for definitions of terms
and for other general information
concerning antidumping and
countervailing duty proceedings at
Commerce.

This notice of initiation is being
published in accordance with section
751(c) of the Act and 19 CFR 351.218(c).

Dated: July 20, 2023.
James Maeder,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

[FR Doc. 2023-16282 Filed 7-31-23; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648-XD194]

Permanent Advisory Committee To

Advise the U.S. Commissioners to the
Western and Central Pacific Fisheries
Commission; Meeting Announcement

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

SUMMARY: NMFS announces a public
meeting of the Permanent Advisory
Committee (PAC) to advise the U.S.
Commissioners to the Commission for
the Conservation and Management of
Highly Migratory Fish Stocks in the
Western and Central Pacific Ocean
(WCPFC) on October 2-3, 2023. Meeting
topics are provided under the
SUPPLEMENTARY INFORMATION section of
this notice.

DATES: The meeting of the PAC will be
held on October 2, 2023 from 9 a.m. to
5:30 p.m. Hawaii Standard Time (HST)
(or until business is concluded) and
October 3, 2023 from 9 a.m. to 5:30 p.m.
HST (or until business is concluded).
Members of the public may submit
written comments on meeting topics or
materials; comments must be received
by September 18, 2023.


https://enforcement.trade.gov/sunset/
https://enforcement.trade.gov/sunset/
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ADDRESSES: The public meeting will be
held at the Ala Moana Hotel, 410
Atkinson Drive, Honolulu, HI 96814—in
the Garden Lanai Meeting Room, and
will also be broadcast via web
conference. Documents to be considered
by the PAC will be made available at the
meeting. For details on how to join via
web conference, call in, or to submit
comments, please contact Emily
Reynolds (see FOR FURTHER INFORMATION
CONTACT). Documents to be considered
by the PAC will be sent out via email

in advance of the meeting. Please
submit contact information to Emily
Reynolds (see FOR FURTHER INFORMATION
CONTACT) at least 3 days in advance of
the meeting to receive documents via
email. This meeting may be audio
recorded for the purposes of generating
notes of the meeting. As public
comments will be made publically
available, participants and public
commenters are urged not to provide
personally identifiable information (PII)
at this meeting. Participation in the
meeting, in person, by web conference,
or by telephone constitutes consent to
the audio recording.

FOR FURTHER INFORMATION CONTACT:
Emily Reynolds, NMFS Pacific Islands
Regional Office; 1845 Wasp Blvd., Bldg.
176, Honolulu, HI 96818; telephone:
808-725-5039; facsimile: 808—725—
5215; email: emily.reynolds@noaa.gov.

SUPPLEMENTARY INFORMATION: In
accordance with the Western and
Central Pacific Fisheries Convention
Implementation Act (16 U.S.C. 6901 et
seq.), the PAC, has been formed to
advise the U.S. Commissioners to the
WCPFC. The PAC is composed of: (i)
not less than 15 nor more than 20
individuals appointed by the Secretary
of Commerce in consultation with the
U.S. Commissioners to the WCPFC; (ii)
the chair of the Western Pacific Fishery
Management Council’s Advisory
Committee (or the chair’s designee); and
(iii) officials from the fisheries
management authorities of American
Samoa, Guam, and the Northern
Mariana Islands (or their designees).
The PAC supports the work of the U.S.
National Section to the WCPFC in an
advisory capacity. The U.S. National
Section is made up of the U.S.
Commissioners and the Department of
State. NMFS Pacific Islands Regional
Office provides administrative and
technical support to the PAC in
cooperation with the Department of
State. More information on the WCPFC,
established under the Convention on the
Conservation and Management of
Highly Migratory Fish Stocks in the
Western and Central Pacific Ocean, can

be found on the WCPFC website:
https://www.wepfc.int.
Meeting Topics

The PAC meeting topics may include
the following: (1) outcomes of the 2022
annual session of the WCPFC and 2023
sessions of the WCPFC Scientific
Committee, Northern Committee, and
Technical and Compliance Committee;
(2) issues to be considered in the
WCPFC 2023 annual session; (3)
potential U.S. proposals to the WCPFC
2023 annual session; (4) input and
advice from the PAC on issues that may
arise at the WCPFC 2023 annual session;
(5) potential proposals from other
WCPFC members; and (6) other issues.

Special Accommodations

The meeting is accessible to people
with disabilities. Requests for sign
language interpretation or other
auxiliary aids should be directed to
Emily Reynolds at 808-725-5039 by
September 18, 2023.

Authority: 16 U.S.C. 6902 et seq.

Dated: July 27, 2023.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2023-16273 Filed 7—31-23; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648-XD201]

Marine Mammals; File No. 27128

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; receipt of application.

SUMMARY: Notice is hereby given that
Tamara McGuire, Ph.D., 310 W 123rd
Avenue, Anchorage, AK 99515, has
applied in due form for a permit to
conduct research on the endangered
Cook Inlet distinct population segment
(DPS) of beluga whales (Delphinapterus
leucas).

DATES: Written comments must be
received on or before August 31, 2023.

ADDRESSES: The application and related
documents are available for review by
selecting ‘“Records Open for Public
Comment” from the “Features” box on
the Applications and Permits for
Protected Species (APPS) home page,
https://apps.nmfs.noaa.gov, and then
selecting File No. 27128 from the list of
available applications. These documents

are also available upon written request
via email to NMFS.PriComments@
noaa.gov.

Written comments on this application
should be submitted via email to
NMFS.Pr1Comments@noaa.gov. Please
include File No. 27128 in the subject
line of the email comment.

Those individuals requesting a public
hearing should submit a written request
via email to NMFS.Pr1Comments@
noaa.gov. The request should set forth
the specific reasons why a hearing on
this application would be appropriate.
FOR FURTHER INFORMATION CONTACT:
Amy Hapeman or Erin Markin, Ph.D.,
(301) 427-8401.

SUPPLEMENTARY INFORMATION: The
subject permit is requested under the
authority of the Marine Mammal
Protection Act of 1972, as amended
(MMPA; 16 U.S.C. 1361 et seq.), the
regulations governing the taking and
importing of marine mammals (50 CFR
part 216), the Endangered Species Act of
1973, as amended (ESA; 16 U.S.C. 1531
et seq.), and the regulations governing
the taking, importing, and exporting of
endangered and threatened species (50
CFR parts 222—226).

Dr. McGuire requests a 5-year permit
to continue to conduct research on the
endangered DPS of beluga whales in
Cook Inlet, Alaska. The purpose of the
research is to identify individual whales
and to provide information about
movement patterns, habitat use,
survivorship, reproduction, and
population size of Cook Inlet beluga
whales. Researchers would conduct up
to 1,600 approaches by vessel that may
result in Level B harassment for
observations, photography, and photo-
identification of whales annually. Up to
100 harbor seals (Phoca vitulina)
annually could be unintentionally
harassed during surveys.

In compliance with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), an initial
determination has been made that the
activity proposed is categorically
excluded from the requirement to
prepare an environmental assessment or
environmental impact statement.

Concurrent with the publication of
this notice in the Federal Register,
NMFS is forwarding copies of the
application to the Marine Mammal
Commission and its Committee of
Scientific Advisors.

Dated: July 26, 2023.
Julia M. Harrison,

Chief, Permits and Conservation Division,
Office of Protected Resources, National
Marine Fisheries Service.

[FR Doc. 2023-16210 Filed 7-31-23; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648—-XD205]

Pacific Fishery Management Council;
Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

SUMMARY: The Pacific Fishery
Management Council (Pacific Council,
Council) will convene webinar meetings
of its Coastal Pelagic Species
Management Team (CPSMT),
Groundfish Advisory Subpanel (GAP),
and Groundfish Management Team
(GMT) to discuss items on the Pacific
Council’s September Council meeting
agenda as detailed in the
SUPPLEMENTARY INFORMATION section
below. These meetings are open to the
public.

DATES: The CPSMT’s webinar meeting
to discuss the Council’s September 2023
meeting agenda will be held on
Monday, August 21, 2023, from 1 p.m.
to 3 p.m., Pacific Time.

The GAP’s webinar meeting to discuss
the Council’s September 2023 meeting
agenda will be held on Friday,
September 1, 2023, from 8:30 a.m. to
12:30 p.m., Pacific Time.

The GMT’s webinar meeting to
discuss the Council’s September 2023
meeting agenda will be held on Friday,
September 1, 2023, from 12:30 p.m. to
4:30 p.m. Pacific Time.

ADDRESSES: These meetings will be held
online. Specific meeting information,
including directions on how to join the
meeting and system requirements, will
be provided in the meeting
announcement on the Pacific Council’s
website (see www.pcouncil.org). You
may send an email to Mr. Kris
Kleinschmidt (kris.kleinschmidt@
noaa.gov) or contact him at (503) 820—
2412 for technical assistance.

Council address: Pacific Fishery
Management Council, 7700 NE
Ambassador Place, Suite 101, Portland,
OR 97220-1384.

FOR FURTHER INFORMATION CONTACT:
Todd Phillips, Staff Officer, Pacific
Council; todd.phillips@noaa.gov,
telephone: (503) 820—2426.
SUPPLEMENTARY INFORMATION: The
primary purpose of the CPSMT, GAP,
and GMT webinar meetings is to
prepare for the Pacific Council’s

September 2023 meeting agenda items.
The CPSMT, GAP, and GMT will

discuss items related to the advisory
body’s particular management items and
administrative matters on the Pacific
Council’s agenda. The CPSMT, GAP,
and GMT may also address other
assignments as directed by the Pacific
Council. No management actions will be
decided by the CPSMT, GAP, and GMT.
The advisory body recommendations
will be considered by the Council at
their September Council meeting. A
detailed agenda for each of the CPSMT,
GAP, and GMT webinars will be
available on the Pacific Council’s
website prior to the meeting.

Although non-emergency issues not
contained in the meeting agenda may be
discussed, those issues may not be the
subject of formal action during these
meetings. Action will be restricted to
those issues specifically listed in this
document and any issues arising after
publication of this document that
require emergency action under section
305(c) of the Magnuson-Stevens Fishery
Conservation and Management Act,
provided the public has been notified of
the intent to take final action to address
the emergency.

Special Accommodations

Requests for sign language
interpretation or other auxiliary aids
should be directed to Mr. Kris
Kleinschmidt (kris.kleinschmidt@
noaa.gov); (503) 820—2412 at least 10
days prior to the meeting date.

Authority: 16 U.S.C. 1801 et seq.

Dated: July 26, 2023.

Rey Israel Marquez,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.
[FR Doc. 2023-16222 Filed 7—31-23; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648-XD188]

Takes of Marine Mammals Incidental to
Specified Activities; Taking Marine
Mammals Incidental to Elkhorn Slough
Tidal Marsh Restoration Project, Phase
Il in Monterey County, California

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; request for comments on
proposed renewal incidental harassment
authorization.

SUMMARY: NMF'S received a request from
the California Department of Fish and
Wildlife (CDFW) for the renewal of their

currently active incidental harassment
authorization (IHA) to take marine
mammals incidental to restoration
activity associated with the Elkhorn
Slough Tidal Marsh Restoration Project,
Phase III, in Monterey County,
California. These activities consist of
activities that are covered by the current
authorization but will not be completed
prior to its expiration. Pursuant to the
Marine Mammal Protection Act, prior to
issuing the currently active IHA, NMFS
requested comments on both the
proposed IHA and the potential for
renewing the initial authorization if
certain requirements were satisfied. The
renewal requirements have been
satisfied, and NMFS is now providing
an additional 15-day comment period to
allow for any additional comments on
the proposed renewal not previously
provided during the initial 30-day
comment period.

DATES: Comments and information must
be received no later than August 16,
2023.

ADDRESSES: Comments should be
addressed to Jolie Harrison, Chief,
Permits and Conservation Division,
Office of Protected Resources, National
Marine Fisheries Service, and should be
submitted via email to ITP.clevenstine@
noaa.gov.

Instructions: NMFS is not responsible
for comments sent by any other method,
to any other address or individual, or
received after the end of the comment
period. Comments, including all
attachments, must not exceed a 25-
megabyte file size. Attachments to
comments will be accepted in Microsoft
Word or Excel or Adobe PDF file
formats only. All comments received are
a part of the public record and will
generally be posted online at https://
www.fisheries.noaa.gov/permit/
incidental-take-authorizations-under-
marine-mammal-protection-act without
change. All personal identifying
information (e.g., name, address)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit confidential business
information or otherwise sensitive or
protected information. Electronic copies
of the original application, renewal
request, and supporting documents
(including NMFS Federal Register
notices of the original proposed and
final authorizations, and the previous
IHA), as well as a list of the references
cited in this document, may be obtained
online at: https://
www.fisheries.noaa.gov/permit/
incidental-take-authorizations-under-
marine-mammal-protection-act. In case
of problems accessing these documents,
please call the contact listed below.
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mailto:kris.kleinschmidt@noaa.gov
mailto:kris.kleinschmidt@noaa.gov
mailto:kris.kleinschmidt@noaa.gov
mailto:kris.kleinschmidt@noaa.gov
mailto:ITP.clevenstine@noaa.gov
mailto:ITP.clevenstine@noaa.gov
mailto:todd.phillips@noaa.gov
http://www.pcouncil.org

50114

Federal Register/Vol. 88, No. 146/ Tuesday, August 1, 2023/ Notices

FOR FURTHER INFORMATION CONTACT:
Alyssa Clevenstine, Office of Protected
Resources, NMFS, (301) 427—8401.
SUPPLEMENTARY INFORMATION:

Background

The Marine Mammal Protection Act
(MMPA) prohibits the “take” of marine
mammals, with certain exceptions.
Sections 101(a)(5)(A) and (D) of the
MMPA (16 U.S.C. 1361 et seq.) direct
the Secretary of Commerce (as delegated
to NMFS) to allow, upon request, the
incidental, but not intentional, taking of
small numbers of marine mammals by
U.S. citizens who engage in a specified
activity (other than commercial fishing)
within a specified geographical region if
certain findings are made and either
regulations are issued or, if the taking is
limited to harassment, an incidental
harassment authorization is issued.

Authorization for incidental takings
shall be granted if NMFS finds that the
taking will have a negligible impact on
the species or stock(s) and will not have
an unmitigable adverse impact on the
availability of the species or stock(s) for
taking for subsistence uses (where
relevant). Further, NMFS must prescribe
the permissible methods of taking and
other “means of effecting the least
practicable adverse impact” on the
affected species or stocks and their
habitat, paying particular attention to
rookeries, mating grounds, and areas of
similar significance, and on the
availability of such species or stocks for
taking for certain subsistence uses
(referred to here as “mitigation
measures’’). Monitoring and reporting of
such takings are also required. The
meaning of key terms such as “take,”
“harassment,” and “‘negligible impact”
can be found in section 3 of the MMPA
(16 U.S.C. 1362) and the agency’s
regulations at 50 CFR 216.103.

NMFS’ regulations implementing the
MMPA at 50 CFR 216.107(e) indicate
that IHAs may be renewed for
additional periods of time not to exceed
1 year for each reauthorization. In the
notice of proposed IHA for the initial
authorization (86 FR 43204, August 6,
2021), NMFS described the
circumstances under which we would
consider issuing a renewal for this
activity, and requested public comment
on a potential renewal under those
circumstances. Specifically, on a case-
by-case basis, NMFS may issue a one-
time 1-year renewal IHA following
notice to the public providing an
additional 15 days for public comments
when (1) up to another year of identical,
or nearly identical, activities as
described in the Detailed Description of
Specified Activities section of the initial
THA issuance notice is planned or (2)

the activities as described in the
Description of the Specified Activities
and Anticipated Impacts section of the
initial IHA issuance notice would not be
completed by the time the initial IHA
expires and a renewal would allow for
completion of the activities beyond that
described in the DATES section of the
notice of issuance of the initial IHA,
provided all of the following conditions
are met:

1. A request for renewal is received no
later than 60 days prior to the needed
renewal IHA effective date (recognizing
that the renewal IHA expiration date
cannot extend beyond 1 year from
expiration of the initial IHA).

2. The request for renewal must
include the following:

¢ An explanation that the activities to
be conducted under the requested
renewal IHA are identical to the
activities analyzed under the initial
IHA, are a subset of the activities, or
include changes so minor (e.g.,
reduction in pile size) that the changes
do not affect the previous analyses,
mitigation and monitoring
requirements, or take estimates (with
the exception of reducing the type or
amount of take).

e A preliminary monitoring report
showing the results of the required
monitoring to date and an explanation
showing that the monitoring results do
not indicate impacts of a scale or nature
not previously analyzed or authorized.

e Upon review of the request for
renewal, the status of the affected
species or stocks, and any other
pertinent information, NMFS
determines that there are no more than
minor changes in the activities, the
mitigation and monitoring measures
will remain the same and appropriate,
and the findings in the initial ITHA
remain valid.

An additional public comment period
of 15 days (for a total of 45 days), with
direct notice by email, phone, or postal
service to commenters on the initial
IHA, is provided to allow for any
additional comments on the proposed
renewal. A description of the renewal
process may be found on our website at:
https://www.fisheries.noaa.gov/
national/marine-mammal-protection/
incidental-harassment-authorization-
renewals. Any comments received on
the potential renewal, along with
relevant comments on the initial IHA,
have been considered in the
development of this proposed IHA
renewal, and a summary of agency
responses to applicable comments is
included in this notice. NMFS will
consider any additional public
comments prior to making any final
decision on the issuance of the

requested renewal, and agency
responses will be summarized in the
final notice of our decision.

National Environmental Policy Act

To comply with the National
Environmental Policy Act of 1969
(NEPA; 42 U.S.C. 4321 et seq.) and
NOAA Administrative Order (NAO)
216-6A, NMFS must review our
proposed action (i.e., the issuance of an
THA renewal) with respect to potential
impacts on the human environment.

This action is consistent with
categories of activities identified in
Categorical Exclusion B4 (incidental
take authorizations with no anticipated
serious injury or mortality) of the
Companion Manual for NAO 216-6A,
which do not individually or
cumulatively have the potential for
significant impacts on the quality of the
human environment and for which we
have not identified any extraordinary
circumstances that would preclude this
categorical exclusion. Accordingly,
NMFS determined that the issuance of
the initial IHA qualified to be
categorically excluded from further
NEPA review. NMFS has preliminarily
determined that the application of this
categorical exclusion remains
appropriate for this renewal THA.

History of Request

On September 16, 2021, NMFS issued
an IHA to CDFW to take marine
mammals incidental to Phase III of the
Elkhorn Slough Tidal Marsh Restoration
Project in Monterey County, CA,
effective from September 16, 2021
through September 15, 2022 (86 FR
52644). On July 12, 2022, CDFW
informed NMFS that the project was
delayed and none of the work identified
in the initial IHA (i.e., restoration work
at the Seal Bend Restoration Area) had
occurred, and submitted a request for re-
issuance of the initial IHA with new
effective dates of September 16, 2022,
through September 15, 2023 (87 FR
56631, September 15, 2022). On July 6,
2023, NMFS received an application for
the renewal of the IHA. As described in
the application for renewal THA, the
activities for which incidental take is
requested consist of activities that are
covered by the initial, and reissued,
authorization but will not be completed
prior to its expiration. As required, the
applicant also provided preliminary
monitoring results which confirm that
the applicant has implemented the
required mitigation and monitoring, and
which also show that no impacts of a
scale or nature not previously analyzed
or authorized have occurred as a result
of the activities conducted.
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Description of the Specified Activities
and Anticipated Impacts

Phase III of CDFW’s construction
Elkhorn Slough Tidal Marsh Restoration
Project consists of relocating soil from
an upland area through the use of heavy
earth-moving equipment to the Seal
Bend Restoration Area, and will restore
28.6 acres (11.57 hectares) within a 12
month period. The planned activities
(including mitigation, monitoring, and
reporting) and anticipated impacts on
the affected stocks are the same as those
analyzed and authorized through the
initial IHA.

A detailed description of the planned
restoration activities is found in the
Federal Register notice for the proposed
initial IHA (86 FR 43204, August 6,
2021). The location, timing, and nature
of the activities, including the types of
equipment planned for use, are identical
to those described in the initial IHA.
The mitigation and monitoring are also
as prescribed in the initial THA.

Construction activities are expected to
produce airborne noise and visual
disturbance that have the potential to
result in behavioral harassment of
Pacific harbor seals (Phoca vitulina
richardii). A description of the methods
and inputs used to estimate take
anticipated to occur and, ultimately, the
take that was authorized is included in
the previous documents referenced
above. The data inputs and methods of
estimating take are identical to those
used in the initial IHA. NMFS has
reviewed recent stock assessment
reports, information on relevant unusual
mortality events, and recent scientific
literature, and determined that no new
information affects our original analysis
of impacts under the initial IHA. No
work was completed under the initial
IHA and only 15 days of work have been
completed since reissuance of the initial
THA.

This renewal request is to cover a
subset of the activities described for the
initial IHA that will not be completed
during the effective IHA period. CDFW
plans to continue construction activities
between September 2023 and September
2024. CDFW estimates it will take 225
days to complete construction necessary
to support restoration of the Seal Bend
Restoration Area, as only 15 days of

work out of the 240 days of planned
construction are expected to be
completed within the effective dates of
the currently active ITHA.

The likely or possible impacts of
CDFW'’s proposed activity on marine
mammals could involve both non-
acoustic and acoustic stressors and is
unchanged from the impacts described
in the initial IHA. Potential non-
acoustic stressors could result from the
physical presence of construction
equipment and personnel. Acoustic
stressors include effects of heavy
equipment operation during soil
excavation, transport, and placement.
The effects of airborne noise and visual
disturbance from CDFW’s proposed
activities have the potential to result in
Level B harassment of marine mammals
in the action area.

Detailed Description of the Activity

A detailed description of the
construction activities for which take is
proposed here may be found in the
notices of the proposed and final IHAs
for the initial authorization (86 FR
43204, August 6, 2021; 86 FR 52644,
September 22, 2021). As previously
mentioned, this request is for a subset
of the activities anticipated in the
initial, and reissued, IHA that would not
be completed prior to its expiration. The
location, timing, and nature of the
activities, including the types of
equipment planned for use, are identical
to those described in the previous notice
for the initial ITHA. CDFW is requesting
a renewal IHA for relocating soil from
an upland area through the use of heavy
earth-moving equipment. The proposed
renewal would be effective for a period
not exceeding 1 year from the date of
expiration of the reissued IHA. The
proposed renewal IHA would be
effective from September 16, 2023
through September 15, 2024.

Description of Marine Mammals

A description of the marine mammals
in the area of the activities for which
authorization of take is proposed here,
including information on abundance,
status, distribution, and hearing, may be
found in the notice of the proposed IHA
for the initial authorization (86 FR
43204, August 6, 2021). NMFS has

reviewed the preliminary monitoring
data from the reissued IHA, recent draft
stock assessment reports, information
on relevant unusual mortality events,
and other scientific literature, and
determined that neither this nor any
other new information affects which
species or stocks have the potential to
be affected or the pertinent information
in the description of the marine
mammals in the area of specified
activities contained in the supporting
documents for the initial IHA (86 FR
43204, August 6, 2021).

Potential Effects on Marine Mammals
and Their Habitat

A description of the potential effects
of the specified activity on marine
mammals and their habitat for the
activities for which the authorization of
take is proposed here may be found in
the notice of the proposed IHA for the
initial authorization (86 FR 43204,
August 6, 2021). NMFS has reviewed
the preliminary monitoring data from
the reissued IHA, recent draft stock
assessment reports, information on
relevant unusual mortality events, and
other scientific literature, and
determined that neither this nor any
other new information affects our initial
analysis of impacts on marine mammals
and their habitat.

Estimated Take

A detailed description of the methods
and inputs used to estimate take for the
specified activity are found in the notice
of the proposed IHA for the initial
authorization (86 FR 43204, August 6,
2021). Specifically, days of operation,
area or space within which harassment
is likely to occur, and marine mammal
occurrence data applicable to this
authorization remain unchanged from
the initial IHA. Similarly, the stock
taken, methods of take, daily take
estimates, and types of take remain
unchanged from the initial IHA. The
number of takes proposed for
authorization in this renewal are a
subset of the initial authorized takes
that represent the amount of activity left
to complete. These takes, which reflect
the lower number of remaining days of
work (225 days), are indicated below in
Table 1.

TABLE 1—PROPOSED AMOUNT OF TAKING, BY LEVEL B HARASSMENT, BY SPECIES AND STOCK AND PERCENT OF TAKE

BY STOCK
Species Scientific name Stock Proposed take Pe;ct:ggi of
Harbor seal ........cccoeeeiiieeieiees Phoca vitulina richardii ................... California .....c..cceeeeeveeeeeeieeciieeeee. 1,800 5.8




50116

Federal Register/Vol. 88, No. 146/ Tuesday, August

1, 2023/ Notices

Description of Proposed Mitigation,
Monitoring and Reporting Measures

The proposed mitigation, monitoring,
and reporting measures included as
requirements in this authorization are
identical to those included in the
Federal Register notice announcing the
issuance of the initial IHA, and the
discussion of the least practicable
adverse impact included in that
document and the notice of the
proposed IHA remains accurate. The
following measures are proposed for
this renewal:

¢ Construction work must occur only
during daylight hours and should
environmental conditions deteriorate
such that marine mammals within the
entire shutdown zone would not be
visible (e.g., fog, heavy rain, smoke),
construction must be delayed until the
Protected Species Observer (PSO) is
confident marine mammals within the
shutdown zone could be detected;

e CDFW must fulfill visual
monitoring requirements, which
includes the use of NMFS-approved
PSOs and the establishment of a Level
B harassment zone within 300 meters
(m) of all construction activities;

¢ A 30 minute pre-construction
clearance period must occur prior to the
start of ramp-up (e.g., ramp up by
moving around the project area and
starting equipment sequentially) and
construction activities;

e CDFW must shutdown heavy
machinery work if a marine mammal
comes within 10 m;

e During harbor seal pupping season
(March through July), CDFW must not
initiate construction activities within
300 m of a mom/pup pair that is hauled
out, or within 100 m of a mom/pup pair
in the water. If there is a gap in
construction activities of more than an
hour or if construction moves to a
different area, this initiation protocol
must again be implemented. During site
containment activities that are
underway, heavy machinery must not
approach closer than 100 m of where
mothers and pups are actively hauled
out. If a pup less than one week old
(neonate) comes within 20 m of where
heavy machinery is working,
construction activities in that area must
be shut down or delayed until the pup
has left the area. In the event that a pup
less than one week old remains within
those 20 m, NMFS will be consulted to
determine the appropriate course of
action;

¢ Construction activities must be
halted upon observation of either a
species for which incidental take is not
authorized or a species for which
incidental take has been authorized but

the authorized number of takes has been
met, entering or within the harassment
zone;

e CDFW must conduct a census of
marine mammals in the project area and
the area surrounding the project at least
30 minutes prior to the beginning of
construction on monitoring days, and
again 30 minutes after the completion of
construction activities. CDFW must also
conduct hourly counts of animals
hauled out and in the water within at
least the Level B harassment zone, as
well as reactions observed in relation to
construction activities;

e CDFW must submit a draft report
detailing all monitoring within 90
calendar days of the completion of
marine mammal monitoring or 60 days
prior to the issuance of any subsequent
THA for this project, whichever comes
first;

e CDFW must prepare and submit
final report within 30 days following
resolution of comments on the draft
report from NMFS;

¢ CDFW must submit all PSO
datasheets and/or raw sighting data (in
a separate file (e.g., Microsoft Excel or
similar) from the Final Report
referenced immediately above); and,

o CDFW must report injured or dead
marine mammals.

Comments and Responses

As noted previously, NMFS published
a notice of a proposed IHA (86 FR
43204, August 6, 2021) and solicited
public comments on both our proposal
to issue the initial IHA for construction
activities associated with Phase III of the
Elkhorn Slough Tidal Marsh Restoration
Project and on the potential for a
renewal IHA, should certain
requirements be met. During the 30-day
public comment period, NMFS received
no comments on either the proposal to
issue the initial IHA or the potential for
a renewal IHA.

Preliminary Determinations

The proposed renewal request
consists of a subset of activities
analyzed through the initial
authorization described above. In
analyzing the effects of the activities for
the initial IHA, NMFS determined that
the CDFW’s activities would have a
negligible impact on the affected species
or stock and that authorized take
numbers of each species or stock were
small relative to the relevant stocks (e.g.,
less than one-third the abundance of all
stocks). The mitigation measures and
monitoring and reporting requirements
as described above are identical to the
initial ITHA.

NMEFS has preliminarily concluded
that there is no new information

suggesting that our analysis or findings
should change from those reached for
the initial IHA. Based on the
information and analysis contained here
and in the referenced documents, NMFS
has determined the following: (1) the
required mitigation measures will effect
the least practicable impact on marine
mammal species or stocks and their
habitat; (2) the authorized takes will
have a negligible impact on the affected
marine mammal species or stocks; (3)
the authorized takes represent small
numbers of marine mammals relative to
the affected stock abundances; (4)
CDFW’s activities will not have an
unmitigable adverse impact on taking
for subsistence purposes as no relevant
subsistence uses of marine mammals are
implicated by this action, and; (5)
appropriate monitoring and reporting
requirements are included.

Endangered Species Act

Section 7(a)(2) of the Endangered
Species Act of 1973 (ESA: 16 U.S.C.
1531 et seq.) requires that each Federal
agency insure that any action it
authorizes, funds, or carries out is not
likely to jeopardize the continued
existence of any endangered or
threatened species or result in the
destruction or adverse modification of
designated critical habitat. To ensure
ESA compliance for the issuance of
IHAs, NMFS consults internally
whenever we propose to authorize take
for endangered or threatened species.

No incidental take of ESA-listed
species is proposed for authorization or
expected to result from this activity.
Therefore, NMFS has determined that
formal consultation under section 7 of
the ESA is not required for this
proposed action.

Proposed Renewal ITHA and Request for
Public Comment

As a result of these preliminary
determinations, NMFS proposes to issue
arenewal IHA to CDFW for conducting
construction activities associated with
Phase III of the Elkhorn Slough Tidal
Marsh Restoration Project in Monterey
County, CA, from September 16, 2023,
through September 15, 2024, provided
the previously described mitigation,
monitoring, and reporting requirements
are incorporated. A draft of the
proposed and final initial IHA can be
found at https://
www.fisheries.noaa.gov/national/
marine-mammal-protection/incidental-
take-authorizations-construction-
activities. We request comment on our
analyses, the proposed renewal ITHA,
and any other aspect of this notice.
Please include with your comments any
supporting data or literature citations to
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help inform our final decision on the

request for MMPA authorization.
Dated: July 27, 2023.

Kimberly Damon-Randall,

Director, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 2023-16286 Filed 7-31-23; 8:45 am]|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648-XD107]

Takes of Marine Mammals Incidental to
Specified Activities; Taking Marine
Mammals Incidental to Site
Characterization Surveys Offshore
From Massachusetts to New Jersey for
Vineyard Northeast, LLC

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; issuance of an incidental
harassment authorization.

SUMMARY: In accordance with the
regulations implementing the Marine
Mammal Protection Act (MMPA) as
amended, notification is hereby given
that NMFS has issued an incidental
harassment authorization (IHA) to
Vineyard Northeast, LLC (Vineyard
Northeast) to incidentally harass, by
Level B harassment only, marine
mammals during marine site
characterization surveys offshore from
Massachusetts to New Jersey.

DATES: This Authorization is effective
for 1 year from date of issuance.
ADDRESSES: Electronic copies of the
original application and supporting
documents (including NMFS Federal
Register notices of the original proposed
and final authorizations, and the
previous IHA), as well as a list of the
references cited in this document, may
be obtained online at: https://
www.fisheries.noaa.gov/national/
marine-mammal-protection/incidental-
take-authorizations-other-energy-
activities-renewable. In case of problems
accessing these documents, please call
the contact listed below.

FOR FURTHER INFORMATION CONTACT:
Jessica Taylor, Office of Protected
Resources, NMFS, (301) 427—-8401.
SUPPLEMENTARY INFORMATION:

Background
The MMPA prohibits the “take” of
marine mammals, with certain

exceptions. Sections 101(a)(5)(A) and
(D) of the MMPA (16 U.S.C. 1361 et

seq.) direct the Secretary of Commerce
(as delegated to NMFS) to allow, upon
request, the incidental, but not
intentional, taking of small numbers of
marine mammals by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and either regulations are
issued or, if the taking is limited to
harassment, a notice of a proposed
incidental take authorization may be
provided to the public for review.

Authorization for incidental takings
shall be granted if NMFS finds that the
taking will have a negligible impact on
the species or stock(s) and will not have
an unmitigable adverse impact on the
availability of the species or stock(s) for
taking for subsistence uses (where
relevant). Further, NMFS must prescribe
the permissible methods of taking and
other “means of effecting the least
practicable adverse impact” on the
affected species or stocks and their
habitat, paying particular attention to
rookeries, mating grounds, and areas of
similar significance, and on the
availability of such species or stocks for
taking for certain subsistence uses
(referred to in shorthand as
“mitigation”); and requirements
pertaining to the mitigation, monitoring
and reporting of such takings are set
forth.

The definitions of all applicable
MMPA statutory terms cited above are
included in the relevant sections below.

History of Request

On December 17, 2021, NMFS
received a request from Vineyard
Northeast for an IHA to take marine
mammals incidental to high-resolution
geophysical (HRG) marine site
characterization surveys offshore from
Massachusetts to New Jersey, in the area
of Commercial Lease of Submerged
Lands for Renewable Energy
Development on the Outer Continental
Shelf Lease Areas OCS—A 0522 and
OCS-A 0544 (Lease Areas) and potential
offshore export cable corridor (OECC)
routes to landfall locations. Vineyard
Northeast requested authorization to
take small numbers of 19 species
(comprising 20 stocks) of marine
mammals by Level B harassment only.
NMFS published a notice of the
proposed IHA in the Federal Register
on May 20, 2022 (87 FR 30872). After
a 30-day public comment period and
consideration of all public comments
received, we subsequently issued the
2022 IHA, which was effective from July
27,2022, to July 26, 2023 (87 FR 52913,
August 30, 2022).

Vineyard Northeast completed a
subset of the survey work under the

2022 IHA and submitted a preliminary
monitoring report, which demonstrates
that they conducted the required marine
mammal mitigation and monitoring, and
did not exceed the authorized levels of
take under the previous IHA issued for
surveys offshore from Massachusetts to
New Jersey (See 87 FR 52913, August
30, 2022). These monitoring results are
available to the public on our website:
https://www.fisheries.noaa.gov/
national/marine-mammal-protection/
incidental-take-authorizations-other-
energy-activities-renewable.

On April 17, 2023, NMFS received a
request from Vineyard Northeast for an
THA to take marine mammals incidental
to HRG marine site characterization
surveys offshore from Massachusetts to
New Jersey in the areas of Bureau of
Ocean Energy Management (BOEM)
Commercial Lease of Submerged Lands
for Renewable Energy Development on
the OCS—A 0522 (Lease Area), OCS—-A
0544 (Lease Area), and associated OECC
routes. Following NMFS’ review of the
application, Vineyard Northeast
submitted a revised request on May 25,
2023. The application (the 2023 request)
was deemed adequate and complete on
May 25, 2023. Vineyard Northeast’s
request is for take of 19 species
(comprising 20 stocks) of marine
mammals, by Level B harassment only.
Neither Vineyard Northeast nor NMFS
expect serious injury or mortality to
result from this activity and, therefore,
an IHA is appropriate.

The activities described in Vineyard
Northeast’s request and the acoustic
sources authorized for use are identical
to what was previously analyzed in
support of the IHA issued by NMFS to
Vineyard Northeast for 2022 site
characterization surveys (2022 IHA) (87
FR 30872, May 20, 2022; 87 FR 52913,
August 30, 2022), although the survey
duration and project area will be a
subset of the survey effort authorized for
the 2022 THA as a portion of this effort
has been completed. All mitigation,
monitoring, and reporting requirements
remain the same. While Vineyard
Northeast’s activity would have
qualified for renewal of the 2022 THA,
due to the availability of updated
marine mammal density data (https://
seamap.env.duke.edu/models/Duke/
EC/), which NMFS has determined
represents the best available scientific
data, NMFS determined to proceed with
a new IHA process rather than a
renewal, providing a 30-day period for
the public to comment on the proposed
action.

The 2023 request is nearly identical to
the 2022 THA, with the exception that
the survey effort is a subset of the
original effort authorized for the 2022
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THA. In evaluating the 2023 request and
to the extent deemed appropriate,
NMFS also relied on the information
presented in notices associated with
issuance of the 2022 THA (87 FR 30872,
May 30 2022; 87 FR 52913, August 30,
2022).

No changes were made from the
proposed to the final [HA.

Description of the Activity and
Anticipated Impacts

Overview

Vineyard Northeast will conduct HRG
marine site characterization surveys in
the BOEM Lease Areas OCS—A 0522 and
0544 and along potential submarine
OECC'’s from southern Massachusetts to
southern New Jersey. The purpose of the
surveys is to obtain an assessment of
seabed (geophysical, geotechnical, and
geohazard), ecological, and
archeological conditions within the
footprint of the planned offshore wind
facility development area. Surveys are
also conducted to inform and support
engineering design and to map
unexploded ordnance. Survey
equipment will be deployed from
multiple vessels during site
characterization activities in the project
area, and up to two vessels will operate
at a time in the lease areas and along the
OECCGCs. During survey effort, the vessel
will operate at a maximum speed of 4
knots (4.6 miles or 7.4 kilometers (km)
per hour). Underwater sound, resulting
from Vineyard Northeast’s activities, has
the potential to result in incidental take
of marine mammals in the form of Level
B harassment.

The planned activity is estimated to
require 467 survey days (37,360 km of
trackline) using a maximum of four
concurrently operating survey vessels,
and is expected to be carried out over
the course of the 1-year period
beginning from the date of issuance of
this THA.

Underwater sound resulting from
Vineyard Northeast’s survey activities
during use of specific active acoustic
sources has the potential to result in
incidental take of marine mammals in
the form of behavioral harassment
(Level B harassment). Geophysical
activities were discussed previously for
the 2022 THA NMFS issued to Vineyard
Northeast (87 FR 52913, August 30,
2022) and, as no new information has
been presented that changed our
determinations on these activities, this
information will not be reiterated here.
The mitigation, monitoring, and
reporting measures are described in
more detail later in this document
(please see Description of Mitigation,
Monitoring, and Reporting).

A detailed description of Vineyard
Northeast’s planned surveys is provided
in the Federal Register notice of the
proposed IHA (88 FR 40212, June 21,
2023) and the 2022 Federal Register
notice (87 FR 30872, May 30 2022; 87
FR 52913, August 30, 2022). Since that
time, no changes have been made to the
survey activities. Therefore, a detailed
description is not provided here. Please
refer to those Federal Register notices
for the description of the specified
activities.

Comments and Responses

A notice of NMFS’ proposal to issue
an IHA to Vineyard Northeast was
published in the Federal Register on
June 21, 2023 (88 FR 40212). That notice
described, in detail, Vineyard
Northeast’s proposed activities, the
marine mammal species that may be
affected by these activities, and the
anticipated effects on marine mammals.
We requested public input on the
request for authorization described
therein, our analyses, the proposed
authorization, and requested that
interested persons submit relevant
information, suggestions, and
comments.

NMFS received 39 public comment
letters. Three of these comment letters
were from non-governmental
organizations: Oceana, Clean Ocean
Action (COA), and Sea Life
Conservation (SLC). The remaining 36
comment letters were from private
citizens. The majority of these expressed
general opposition to issuance of the
IHA or to the underlying associated
activities, but without providing
specific information relevant to NMFS’
request for public comment. Three of
the letters from private citizens
provided substantive comments that are
addressed below.

We reiterate here that NMFS’ action
concerns only the authorization of
marine mammal take incidental to the
planned surveys—NMFS’ authority
under the MMPA does not extend to the
surveys themselves or to wind energy
development more generally. Many of
the comments requested that NMFS not
issue any IHAs related to wind energy
development and/or expressed
opposition for wind energy
development generally without
providing information relevant to
NMFS’ decision to authorize take
incidental to Vineyard Northeast’s
survey activities. We do not specifically
address comments expressing general
opposition to activities related to wind
energy development or respond to
comments not relevant to the scope of
the proposed IHA (88 FR 40212, June
21, 2023), such as comments on other

Federal agency processes and activities
not authorized under this IHA (e.g.,
seismic surveys, offshore wind
construction, installation of wind
turbines, other marine site
characterization surveys).

All substantive comments and NMFS’
responses are provided below, and all
substantive comments are available on
NMFS’ website: https://
www.fisheries.noaa.gov/permit/
incidental-take-authorizations-under-
marine-mammal-protection-act. Please
see the comment letters for full details
regarding the comments and associated
rationale.

Comment 1: COA states that BOEM
has no legal authority for permitting
offshore geotechnical and geophysical
survey activities, based on text from the
proposed BOEM Renewable Energy
Modernization proposed rule (88 FR
5968, January 30, 2023; 88 FR 19578,
April 3, 2023). They further state that
this has allowed for no oversight with
regards to surveys off New Jersey and
New York and that they do not
understand how BOEM can make
assertions without regulations/guidance
for HRG survey work.

Response: NMFS’ statutory authority
for this particular action is limited to
authorizing incidental take of marine
mammals. NMFS respectfully refers the
commenter to BOEM, the agency with
responsibility for managing
development of U.S. Outer Continental
Shelf energy and mineral resources in
an environmentally and economically
responsible way.

Comment 2: COA expressed concerns
with the high amount of increased
vessel traffic associated with the
offshore wind projects in the two lease
areas transited or utilized by certain
protected resources, as well as concern
for vessel noise.

Response: Vineyard Northeast did not
request authorization for take incidental
to vessel traffic during their marine site
characterization survey. Nevertheless,
NMEFS analyzed the potential for vessel
strikes to occur during the survey, and
determined that the potential for vessel
strike is so low as to be discountable.
NMFS does not authorize any take of
marine mammals incidental to vessel
strike resulting from the survey. If
Vineyard Northeast were to strike a
marine mammal with a vessel, this
would be an unauthorized take in
violation of the MMPA. This gives
Vineyard Northeast a strong incentive to
operate its vessels with all due caution
and to effectively implement the suite of
vessel strike avoidance measures
required by the IHA. Vineyard Northeast
proposed a very conservative suite of
mitigation measures related to vessel
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strike avoidance, including measures
specifically designed to avoid impacts
to North Atlantic right whale (NARWs).
Section 4(f) in the IHA contains a suite
of non-discretionary requirements
pertaining to vessel strike avoidance,
including vessel operation protocols
and monitoring. To date, NMFS is not
aware of any site characterization vessel
from surveys reporting a vessel strike
within the United States. When
considered in the context of low overall
probability of any vessel strike by
Vineyard Northeast vessels, given the
limited additional survey-related vessel
traffic relative to existing traffic in the
survey area, the comprehensive visual
monitoring, and other additional
mitigation measures described herein,
NMEFS believes these measures are
sufficiently protective to avoid vessel
strike. These measures are described
fully in the Description of Mitigation,
Monitoring, and Reporting section
below, and include, but are not limited
to: training for all vessel observers and
captains, daily monitoring of NARW
Sighting Advisory System, WhaleAlert
app, and USCG Channel 16 for
situational awareness regarding NARW
presence in the survey area,
communication protocols if whales are
observed by any Vineyard Northeast
personnel, vessel operational protocol
should any marine mammal be
observed, and visual monitoring.

The potential for impacts related to an
overall increase in the amount of vessel
traffic due to offshore wind
development is separate from the
aforementioned analysis of potential for
vessel strike during Vineyard
Northeast’s specified survey activities.
For more information, please see the
response to comment 5 discussing
cumulative impacts.

Comment 3: Oceana and COA stated
that NMFS must utilize the best
available science and suggested that
NMFS has not done so, specifically
referencing information regarding the
NARW such as updated population
estimates, habitat usage in the survey
area, and seasonality information.
Oceana and COA specifically assert that
NMFS is not using the best available
science with regards to the NARW
population estimate.

Response: NMFS agrees that the best
available science must be used in
determining whether a request for
incidental take of marine mammals will
have a negligible impact on species or
stocks of marine mammals and, where
appropriate, will not have an
unmitigable adverse impact on the
availability of such species or stock for
subsistence uses. NMFS considered all
relevant information regarding NARW

abundance estimates, including the
commenter’s cited information, and
determined that the abundance estimate
(338; 95 percent with a confidence
interval of 325—-350) included in the
2022 draft Stock Assessment Reports
(SARs; https://www.fisheries.noaa.gov/
national/marine-mammal-protection/
marine-mammal-stock-assessment-
reports)), is the best available NARW
abundance estimate (88 FR 32735, May
22, 2023).

NMFS also considered the best
available science regarding both recent
habitat usage patterns for the study area
and up-to-date seasonality information
in the notice of the proposed IHA,
including consideration of existing
Biologically Important Areas (BIAs) and
densities provided by Roberts et al.
(2023). While the commenter suggested
that NMFS consider best available
information for recent habitat usage
patterns and seasonality, they did not
offer any additional information for
NMEFS to consider in place of what
NMEF'S considered the best available
science in its notice of proposed IHA
(88 FR 40212, June 21, 2023).

Comment 4: Oceana noted that
chronic stressors are an emerging
concern for NARW conservation and
recovery and stated that chronic stress
may result in energetic effects for
NARW. Oceana suggested that NMFS
has not fully considered both the use of
the area and the effects of both acute
and chronic stressors on the health and
fitness of NARW, as disturbance
responses in NARW could lead to
chronic stress or habitat displacement,
leading to an overall decline in their
health and fitness.

Response: NMFS agrees with Oceana
that both acute and chronic stressors are
of concern for NARW conservation and
recovery. We recognize that acute stress
from acoustic exposure is one potential
impact of these surveys, and that
chronic stress can have fitness and
reproductive impacts at the population-
level scale. NMFS has carefully
reviewed the best available scientific
information in assessing impacts to
marine mammals and recognizes that
the surveys have the potential to impact
marine mammals through behavioral
effects, stress responses, and auditory
masking. However, NMFS does not
expect that the generally short-term,
intermittent, and transitory marine site
characterization survey activities
planned by Vineyard Northeast will
create conditions of acute or chronic
acoustic exposure leading to long-term
physiological stress responses in marine
mammals. NMFS has also prescribed a
robust suite of mitigation measures,
including extended distance shutdowns

for NARW, that are expected to further
reduce the duration and intensity of
acoustic exposure while limiting the
potential severity of any possible
behavioral disruption. The potential for
chronic stress was evaluated in making
the determinations presented in NMFS’
negligible impact analyses. NARW
generally use this location in a
transitory manner, specifically for
migration, and any potential impacts
from these surveys are lessened for
other behaviors due to the brief periods
where exposure is possible. In context
of these expected low-level impacts,
which are not expected to meaningfully
affect important behavior, we refer to
the large size of the migratory corridor
(269,488 km?2) compared with the
approximately 33,814 km2 survey area.
Thus, the transitory nature of NARW at
this location means it is unlikely for any
exposure to cause chronic effects, as
Vineyard Northeast’s planned survey
area and ensonified zones are much
smaller than the overall migratory
corridor. As such, NMFS does not
expect acute or cumulative stress to be
a detrimental factor to NARW from
Vineyard Northeast’s described survey
activities.

Comment 5: Several commenters
asserted that NMFS must deny all
actions until the cumulative impacts of
every incidental take authorization on
marine mammals are considered.
Oceana and COA asserted that NMFS
must fully consider the discrete effects
of each activity and the cumulative
effects of the suite of approved,
proposed, and potential offshore wind
activities on marine mammals and
NARW, in particular, and ensure that
the cumulative effects are not excessive
before issuing or renewing an IHA.

Response: NMFS is required to
authorize the requested incidental take
if it finds the incidental take by
harassment of small numbers of marine
mammals by U.S. citizens “while
engaging in that [specified] activity”
within a specified geographic region
will have a negligible impact on such
species or stock and where appropriate,
will not have an unmitigable adverse
impact on the availability of such
species or stock for subsistence uses. 16
U.S.C. 1371(a)(5)(D). Negligible impact
is defined as ““an impact resulting from
the specified activity that cannot be
reasonably expected to, and is not
reasonably likely to, adversely affect the
species or stock through effects on
annual rates of recruitment or survival”
(50 CFR 216.103). Neither the MMPA
nor NMFS’ implementing regulations
require consideration of other unrelated
activities and their impacts on marine
mammal populations in the negligible
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impact determination. Additionally,
NMFS’ implementing regulations
require applicants to include in their
request a detailed description of the
specified activity or class of activities
that can be expected to result in
incidental taking of marine mammals
(50 CFR 216.104(a)(1)). Thus, the
“specified activity” for which incidental
take coverage is being sought under
Section 101(a)(5)(D) is generally defined
and described by the applicant.
Consistent with the preamble of NMFS’
implementing regulations (54 FR 40338,
September 29, 1989), the impacts from
other past and ongoing anthropogenic
activities are factored into the baseline,
which is used in the negligible impact
analysis. Here, NMFS has factored into
its negligible impact analysis the
impacts of other past and ongoing
anthropogenic activities via their
impacts on the baseline (e.g., as
reflected in the density, distribution and
status of the species, population size
and growth rate, and other relevant
stressors).

The preamble of NMFS’
implementing regulations (54 FR 40338,
September 29, 1989) also addresses
cumulative effects from future,
unrelated activities. Such effects are not
considered in making the negligible
impact determination under MMPA
Section 101(a)(5). NMFS considers (1)
cumulative effects that are reasonably
foreseeable when preparing a National
Environmental Policy Act (NEPA)
analysis, and (2) reasonably foreseeable
cumulative effects under section 7 of the
Endangered Species Act (ESA) for ESA-
listed species, as appropriate.
Accordingly, NMFS has written
Environmental Assessments (EA) that
addressed cumulative impacts related to
substantially similar activities in similar
locations (e.g., the 2019 Avangrid EA for
survey activities offshore North Carolina
and Virginia; the 2017 Ocean Wind, LLC
EA for site characterization surveys off
New Jersey; and the 2018 Deepwater
Wind EA for survey activities offshore
Delaware, Massachusetts, and Rhode
Island). Cumulative impacts regarding
issuance of IHAs for site
characterization survey activities such
as those planned by Vineyard Northeast
have been adequately addressed under
NEPA in prior environmental analyses
that support NMFS’ determination that
this action is appropriately categorically
excluded from further NEPA analysis.
NMFS independently evaluated the use
of a categorical exclusion (CE) for
issuance of Vineyard Northeast’s IHA,
which included consideration of
extraordinary circumstances.

Separately, the cumulative effects of
substantially similar activities in the

northwest Atlantic Ocean have been
analyzed in the past under section 7 of
the ESA when NMFS has engaged in
formal intra-agency consultation, such
as the 2013 programmatic Biological
Opinion for BOEM Lease and Site
Assessment Rhode Island,
Massachusetts, New York, and New
Jersey Wind Energy Areas (https://
repository.library.noaa.gov/view/noaa/
29291). Analyzed activities include
those for which NMFS issued previous
IHAs (82 FR 31562, July 7, 2017; 83 FR
28808, June 21, 2018; 83 FR 36539, July
30, 2018; and 86 FR 26465, May 10,
2021), which are similar to those
planned by Vineyard Northeast under
this current IHA request. This Biological
Opinion (BiOp) determined that NMFS’
issuance of IHAs for site
characterization survey activities
associated with leasing, individually
and cumulatively, are not likely to
adversely affect listed marine mammals.
NMFS notes that, while issuance of this
IHA is covered under a different
consultation, this BiOp remains valid.

Comment 6: COA is concerned
regarding the number of species that
could be impacted by the activities, as
well as a lack of baseline data available
for species in the area, specifically for
harbor seals.

Response: We appreciate the concern
expressed by COA. NMFS utilizes the
best available science when analyzing
which species may be impacted by an
applicant’s proposed activities. Based
on information found in the scientific
literature, as well as based on density
models developed by Duke University,
all marine mammal species included in
the proposed Federal Register Notice
have some likelihood of occurring in
Vineyard Northeast’s survey areas.
Furthermore, the MMPA requires us to
evaluate the effects of the specified
activities in consideration of the best
scientific evidence available and, if the
necessary findings are made, to issue
the requested take authorization. The
MMPA does not allow us to delay
decision making in hopes that
additional information may become
available in the future.

Regarding the lack of baseline
information cited by COA, with specific
concern pointed out for harbor seals,
NMFS points to two sources of
information for marine mammal
baseline information: the Ocean/Wind
Power Ecological Baseline Studies,
January 2008—December 2009
completed by the New Jersey
Department of Environmental Protection
in July 2010 (https://
dspace.njstatelib.org/xmlui/handle/
10929/68435) and the Atlantic Marine
Assessment Program for Protected

Species (AMAPPS; https://
www.fisheries.noaa.gov/new-england-
mid-atlantic/population-assessments/
atlantic-marine-assessment-program-
protected) with annual reports available
from 2010 to 2020 (https://
www.fisheries.noaa.gov/resource/
publication-database/atlantic-marine-
assessment-program-protected-species)
that cover the areas across the Atlantic
Ocean. NMFS has duly considered this
and all available information.

Based on the information presented,
NMEFS has determined that no new
information has become available, nor
do the commenters present additional
information, that would change our
determinations since the publication of
the proposed notice.

Comment 7: Several commenters
expressed concern that the proposed
IHA and its associated specified
activities would lead to mortality
(death) of marine mammals.

Response: NMFS emphasizes that
there is no credible scientific evidence
available suggesting that mortality and/
or serious injury is a potential outcome
of the planned survey activity.
Additionally, NMFS cannot authorize
mortality or serious injury via an IHA,
and such taking is prohibited under
Condition 3(c) of the IHA and may
result in modification, suspension, or
revocation of the IHA. NMFS notes
there has never been a report of any
serious injuries or mortalities of a
marine mammal associated with site
characterization surveys. The best
available science indicates that Level B
harassment, or disruption of behavioral
patterns, may occur as a result of
Vineyard Northeast’s specified
activities. We also refer to the Greater
Atlantic Regional Fisheries Office
(GARFO) 2021 Programmatic
Consultation, which finds that these
survey activities are in general not likely
to adversely affect marine mammal
species listed under the ESA (i.e.,
GARFO'’s analysis conducted pursuant
to the ESA finds that marine mammals
are not likely to be taken at all (as that
term is defined under the ESA), much
less be taken by serious injury or
mortality). That document is found at
https://www.fisheries.noaa.gov/new-
england-mid-atlantic/consultations/
section-7-take-reporting-programmatics-
greater-atlantic#offshore-wind-site-
assessment-and-site-characterization-
activities-programmatic-consultation.

Comment 8: Oceana states that NMFS
must make an assessment of which
activities, technologies and strategies
are truly necessary to achieve site
characterization to inform development
of the offshore wind projects and which
are not critical, asserting that NMFS
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should prescribe the appropriate survey
techniques. In general, Oceana stated
that NMFS must require the IHA
applicant to avoid adverse effects on
NARWSs in and around the survey site,
and then minimize and mitigate the
impacts of underwater noise to the
fullest extent feasible, including through
the use of best available technology and
methods to minimize sound levels from
geophysical surveys such as through the
use of technically and commercially
feasible and effective noise reduction
and attenuation measures.

Response: The MMPA requires that an
IHA include measures that will effect
the least practicable adverse impact on
the affected species and stocks and, in
practice, NMFS agrees that the IHA
should include conditions for the
survey activities that will first avoid
adverse effects on NARWs in and
around the survey site, where
practicable, and then minimize the
effects that cannot be avoided. NMFS
has determined that the IHA meets this
requirement to effect the least
practicable adverse impact. As part of
the analysis for all marine site
characterization survey IHAs, NMFS
evaluated the effects expected as a result
of the specified activity, made the
necessary findings, and prescribed
mitigation requirements sufficient to
achieve the least practicable adverse
impact on the affected species and
stocks of marine mammals. It is not
within NMFS’ purview to set the
activities, technologies, and strategies
that applicants may employ to meet
their objectives. As explained above, the
“specified activity” for which incidental
take coverage is being south under
section 101(a)(5)(D) is generally defined
and described by the applicant, not by
NMFS.

Comment 9: Oceana suggests that
NMEFS require the use of Protected
Species Observers (PSOs) and that PSOs
complement their survey efforts using
additional technologies, such as infrared
detection devices when in low-light
conditions.

Response: NMFS agrees with Oceana
regarding these suggestions and
requirements to utilize PSOs for
monitoring and for PSOs to use a
thermal (infrared) device during low-
light conditions were included in the
proposed Federal Register Notice. That
requirement is included in the issued
THA.

Comment 10: Oceana recommended
that NMFS restrict all vessels of all sizes
associated with the proposed survey
activities to speeds less than 10 knots
(kn) (18.5 kilometers (km)/hour) at all
times due to the risk of vessel strikes to
NARWSs and other large whales.

Response: While NMFS acknowledges
that vessel strikes can result in injury or
mortality, we have analyzed the
potential for vessel strike resulting from
Vineyard Northeast’s activity and have
determined that based on the nature of
the activity and the required mitigation
measures specific to vessel strike
avoidance included in the IHA,
potential for vessel strike is so low as to
be discountable. The required
mitigation measures, all of which were
included in the proposed IHA and are
now required in the final IHA, include:
A requirement that all vessel operators
comply with 10 kn (18.5 km/hour) or
less speed restrictions in any Seasonal
Management Area (SMA), Dynamic
Management Area (DMA), or Slow Zone
while underway, and check daily for
information regarding the establishment
of mandatory or voluntary vessel strike
avoidance areas (SMAs, DMAs, Slow
Zones) and information regarding
NARW sighting locations; a requirement
that all vessels greater than or equal to
19.8 meters (m) in overall length
operating from November 1 through
April 30 operate at speeds of 10 kn (18.5
km/hour) or less; a requirement that all
vessel operators reduce vessel speed to
10 kn (18.5 km/hour) or less when any
large whale, any mother/calf pairs,
pods, or large assemblages of non-
delphinid cetaceans are observed near
the vessel; a requirement that all survey
vessels maintain a separation distance
of 500 m or greater from any ESA-listed
whales or other unidentified large
marine mammals visible at the surface
while underway; a requirement that, if
underway, vessels must steer a course
away from any sighted ESA-listed whale
at 10 kn (18.5 km/hour) or less until the
500 m minimum separation distance has
been established; a requirement that, if
an ESA-listed whale is sighted in a
vessel’s path, or within 500 m of an
underway vessel, the underway vessel
must reduce speed and shift the engine
to neutral; a requirement that all vessels
underway must maintain a minimum
separation distance of 100 m from all
non-ESA-listed baleen whales; and a
requirement that all vessels underway
must, to the maximum extent
practicable, attempt to maintain a
minimum separation distance of 50 m
from all other marine mammals, with an
understanding that at times this may not
be possible (e.g., for animals that
approach the vessel). We have
determined that the vessel strike
avoidance measures in the IHA are
sufficient to ensure the least practicable
adverse impact on species or stocks and
their habitat. Furthermore, no
documented vessel strikes have

occurred for any marine site
characterization surveys which were
issued IHAs from NMFS during the
survey activities themselves or while
transiting to and from survey sites.

Comment 11: Oceana suggests that
NMFS require vessels maintain a
separation distance of at least 500 m
from NARWs at all times.

Response: NMFS agrees with Oceana
regarding this suggestion and a
requirement to maintain a separation
distance of at least 500 m from NARWs
at all times was included in the
proposed Federal Register Notice and
was included as a requirement in the
issued THA.

Comment 12: Oceana recommended
that the IHA should require all vessels
supporting site characterization to be
equipped with and using Class A
Automatic Identification System (AIS)
devices at all times while on the water.
Oceana suggested this requirement
should apply to all vessels, regardless of
size, associated with the survey.

Response: NMFS is generally
supportive of the idea that vessels
involved with survey activities be
equipped with and using Class A
Automatic Identification System
(devices) at all times while on the water.
Indeed, there is a precedent for NMFS
requiring such a stipulation for
geophysical surveys in the Atlantic
Ocean (38 FR 63268, December 7, 2018);
however, these activities carried the
potential for much more significant
impacts than the marine site
characterization surveys to be carried
out by Vineyard Northeast, with the
potential for both Level A and Level B
harassment take. Given the small
isopleths and small numbers of take
authorized by this IHA, NMFS does not
agree that the benefits of requiring AIS
on all vessels associated with the survey
activities outweighs and warrants the
cost and practicability issues associated
with this requirement and therefore the
agency has not included this within the
issued THA.

Comment 13: Oceana asserts that the
IHA must include requirements to hold
all vessels associated with site
characterization surveys accountable to
the IHA requirements, including vessels
owned by the developer, contractors,
employees, and others regardless of
ownership, operator, and contract. They
state that exceptions and exemptions
will create enforcement uncertainty and
incentives to evade regulations through
reclassification and redesignation. They
recommend that NMFS simplify this by
requiring all vessels to abide by the
same requirements, regardless of size,
ownership, function, contract or other
specifics.
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Response: NMFS agrees with Oceana
and required these measures in the
proposed IHA and final IHA. The IHA
requires that a copy of the IHA must be
in the possession of Vineyard Northeast,
the vessel operators, the lead PSO, and
any other relevant designees of
Vineyard Northeast operating under the
authority of this IHA. The IHA also
states that Vineyard Northeast must
ensure that the vessel operator and other
relevant vessel personnel, including the
PSO team, are briefed on all
responsibilities, communication
procedures, marine mammal monitoring
protocols, operational procedures, and
IHA requirements prior to the start of
survey activity, and when relevant new
personnel join the survey operations.

Comment 14: Oceana stated that the
THA must include a requirement for all
phases of the site characterization to
subscribe to the highest level of
transparency, including frequent
reporting to Federal agencies. Oceana
recommended requirements to report all
visual and acoustic detections of
NARWSs and any dead, injured, or
entangled marine mammals to NMFS or
the Coast Guard as soon as possible and
no later than the end of the PSO shift.
Oceana states that to foster stakeholder
relationships and allow public
engagement and oversight of the
permitting, the IHA should require all
reports and data to be accessible on a
publicly available website.

Response: NMFS agrees with the need
for reporting and indeed, the MMPA
calls for IHAs to incorporate reporting
requirements. As included in the
proposed IHA, the final IHA includes
requirements for reporting that supports
Oceana’s recommendations. Vineyard
Northeast is required to submit a
monitoring report to NMFS within 90
days after completion of survey
activities that fully documents the
methods and monitoring protocols,
summarizes the data recorded during
monitoring. PSO datasheets or raw
sightings data must also be provided
with the draft and final monitoring
report.

Further, the draft IHA and final IHA
stipulate that if a NARW is observed at
any time by any survey vessels, during
surveys or during vessel transit,
Vineyard Northeast must immediately
report sighting information to the NMFS
NARW Sighting Advisory System
within 2 hours of occurrence, when
practicable, or no later than 24 hours
after occurrence. Vineyard Northeast
may also report the sighting to the U.S.
Coast Guard. Additionally, Vineyard
Northeast must report any discoveries of
injured or dead marine mammals to the
Office of Protected Resources, NMFS,

and to the New England/Mid-Atlantic
Regional Stranding Coordinator as soon
as feasible. This includes entangled
animals. All reports and associated data
submitted to NMFS are included on the
website for public inspection.

Daily visual and acoustic detections
of NARWs and other large whale species
along the Eastern Seaboard, as well as
Slow Zone locations, are publicly
available on WhaleMap (https://
whalemap.org/WhaleMap/). Further,
recent acoustic detections of NARWs
and other large whale species are
available to the public on NOAA’s
Passive Acoustic Cetacean Map website
https://apps-nefsc.fisheries.noaa.gov/
pacm/#/narw.

Comment 15: Oceana recommends a
shutdown requirement if a NARW or
other ESA-listed species is detected in
the clearance zone as well as a publicly
available explanation of any exemptions
allowing the applicant not to shut down
in these situations.

Response: NMFS reiterates that use of
the planned sources is not expected to
have any potential to cause injury of any
species, including NARW, even in the
absence of mitigation. Consideration of
the anticipated effectiveness of the
mitigation measures (i.e., clearance
zones and shutdown measures)
discussed below and in the Mitigation
section of this notice further strengthens
the conclusion that injury is not a
reasonably anticipated outcome of the
survey activity. Nevertheless, there are
several shutdown requirements
described in the Federal Register notice
of the proposed IHA (88 FR 40212, June
21, 2023), and which are included in the
final IHA, including the stipulation that
geophysical survey equipment must be
immediately shut down if any marine
mammal is observed within or entering
the relevant Clearance Zone while
geophysical survey equipment is
operational. There is no exemption for
the shutdown requirement for NARW
and ESA-listed species.

Vineyard Northeast is required to
implement a 30-minute pre-start
clearance period prior to the initiation
of ramp-up of specified HRG equipment.
During this period, clearance zones will
be monitored by the PSOs using the
appropriate visual technology. Ramp-up
may not be initiated if any marine
mammal(s) is within its respective
clearance zone. If a marine mammal is
observed within a clearance zone during
the pre-start clearance period, ramp-up
may not begin until the animal(s) has
been observed exiting its respective
exclusion zone or until an additional
time period has elapsed with no further
sighting (i.e., 15 minutes for small
odontocetes and seals, and 30 minutes

for all other species). If the acoustic
source is shut down for reasons other
than mitigation (e.g., mechanical
difficulty) for less than 30 minutes, it
may be activated again without ramp-up
if PSOs have maintained constant
observation and no detections of any
marine mammal have occurred within
the respective clearance zones.

In regards to reporting, Vineyard
Northeast must notify NMFS if a NARW
is observed at any time by any survey
vessels during surveys or during vessel
transit. Additionally, Vineyard
Northeast is required to report the
relevant survey activity information,
such as the type of survey equipment in
operation, acoustic source power output
while in operation, and any other notes
of significance (i.e., pre-clearance
survey, ramp-up, shutdown, end of
operations, etc.) as well as the estimated
distance to an animal and its heading
relative to the survey vessel at the initial
sighting and survey activity
information. We note that if a NARW is
detected within the Clearance Zone
before a shutdown is implemented, the
NARW and its distance from the sound
source, including if it is within the
Level B harassment zone, would be
reported in Vineyard Northeast’s final
monitoring report and made publicly
available on NMFS’ website. Vineyard
Northeast is required to immediately
notify NMFS of any sightings of NARWs
and report upon survey activity
information. NMFS believes that these
requirements address the commenter’s
concerns.

NMFS does not require acoustic
monitoring for the reasons stated in our
response to Comment 23.

Comment 16: COA asserts that Level
A harassment may occur, and that this
was not accounted for in the proposed
Notice.

Response: NMFS acknowledges the
concerns brought up regarding the
potential for Level A harassment of
marine mammals. However, no Level A
harassment is expected to result, even in
the absence of mitigation, given the
characteristics of the sources planned
for use. This is additionally supported
by the required mitigation, which
further reduces the unlikely potential
for any Level A harassment to occur,
and very small estimated Level A
harassment zones described in Vineyard
Northeast’s 2022 Federal Register notice
(87 FR 52913, August 30, 2022) and
carried through to the 2023 IHA (88 FR
40212, June 21, 2023). Furthermore, the
commenter does not provide any
support for the apparent contention that
Level A harassment is a potential
outcome of these activities.
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As discussed in the notice of
proposed IHA, NMFS considers this
category of survey operations to be near
de minimis, with the potential for Level
A harassment for any species to be
discountable.

Comment 17: COA expressed concern
regarding ocean noise and the
interference it has on communication
between whales.

Response: NMFS has carefully
reviewed the best available scientific
information in assessing impacts to
marine mammals and determined that
the surveys have the potential to impact
marine mammals through behavioral
effects and auditory masking. NMFS
agrees that noise pollution in marine
waters is an issue and is affecting
marine mammals, including their ability
to communicate when noise reaches
certain thresholds. However, NMFS
does not expect that the generally short-
term, intermittent, and transitory marine
site characterization survey activities
planned by Vineyard Northeast will
create conditions of acute or chronic
acoustic exposure leading to long-term
physiological impacts in marine
mammals. NMFS’ prescribed mitigation
measures are expected to further reduce
the duration and intensity of acoustic
exposure while limiting the potential
severity of any possible behavioral
disruption.

Comment 18: COA and SLC do not
agree with NMFS’ small numbers and
negligible impact determination for the
numbers of marine mammals taken by
Level B harassment under Vineyard
Northeast’s planned activities.

Response: NMFS disagrees with the
commenters’ arguments on the topic of
small numbers and negligible impact
findings, and the commenters do not
provide a reasoned basis for finding that
the effects of the specified activity
would be greater than negligible on any
species or stock. The Negligible Impact
Analysis and Determination section of
the proposed and final 2022 THA (87 FR
30872, 87 FR 52913) provides a detailed
qualitative discussion supporting
NMFS’ determination that any
anticipated impacts from this action
would be negligible. The section
contains a number of factors that were
considered by NMFS based on the best
available scientific data and why we
concluded that impacts resulting from
the specified activity are not reasonably
expected to, or reasonably likely to,
adversely affect the species or stock
through effects on annual rates of
recruitment or survival.

Although there is limited legislative
history available to guide NMFS and an
apparent lack of biological
underpinning to the concept, we have

worked to develop a reasoned approach
to small numbers. NMFS explains the
concept of “‘small numbers” in
recognition that there could also be
quantities of individuals taken that
would correspond with “medium” and
“large” numbers. As such, NMFS
considers that one-third of the most
appropriate population abundance
number—as compared with the
assumed number of individuals taken—
is an appropriate limit with regard to
“small numbers.” This relative
approach is consistent with the
statement from the legislative history
that “[small numbers] is not capable of
being expressed in absolute numerical
limits” (H.R. Rep. No. 97-228, at 19
(September 16, 1981)), and relevant case
law (Center for Biological Diversity v.
Salazar, 695 F.3d 893, 907 (9th Cir.
2012) (holding that the U.S. Fish and
Wildlife Service reasonably interpreted
“small numbers” by analyzing take in
relative or proportional terms)). NMFS
has made the necessary small numbers
finding for all affected species and
stocks in this case.

Comment 19: SLC states its
opposition to the use of a categorical
exclusion under NEPA.

Response: NMFS does not agree with
SLC’s comment. A CE is a category of
actions that an agency has determined
does not individually or cumulatively
have a significant effect on the quality
of the human environment, and is
appropriately applied for such
categories of actions so long as there are
no extraordinary circumstances present
that would indicate that the effects of
the action may be significant.
Extraordinary circumstances are
situations for which NOAA has
determined further NEPA analysis is
required because they are circumstances
in which a normally excluded action
may have significant effects. A
determination of whether an action that
is normally excluded requires
additional evaluation because of
extraordinary circumstances focuses on
the action’s potential effects and
considers the significance of those
effects in terms of both context
(consideration of the affected region,
interests, and resources) and intensity
(severity of impacts). Potential
extraordinary circumstances relevant to
this action include (1) adverse effects on
species or habitats protected by the
MMPA that are not negligible; (2) highly
controversial environmental effects; (3)
environmental effects that are uncertain,
unique, or unknown; and (4) the
potential for significant cumulative
impacts when the proposed action is
combined with other past, present, and
reasonably foreseeable future actions.

The relevant NOAA CE associated
with issuance of incidental take
authorizations is CE B4, “Issuance of
incidental harassment authorizations
under Section 101(a)(5)(A) and (D) of
the MMPA for 